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Argued and Determined in the Tixz of 


Lord Chancellor HARD WICK E. 


2 Lord Towſhend verſus Windham, July 13, 1 750. "i 8 


-H Is bill was by the creditors of Joſeph-Windham Aſh for 
1 1 an account and ſatisfaction out of his aſſets, and to have 
theiſeveral claims of the defendants diſcuſſed. 

Ihe firſt claim was by John Windham, executor and ſon-in-law of 
the teſtator as creditor. by judgment in two inſtances: the firſt to 
| ſecure to him payment of 5000 J. the portion of his wife, the teſta- 
tor's daughter; the other was given by way of ſecurity for the ba- 
lance of an account, ſtated with John Windham by the teſtator in 
11746. about ele ren days before is death. 5 EE 


The next claim was by Catherine Windham, the teſtator's daugh- . 
ter. He being intitled to a very large eſtate for life, remainder to his 
firſt and every other ſon in tail mail, remainder to his nephew Mil. 
liam Windham in tail, with limitations over, and having only daugh- 
ters, no fons, nor a probability of any, in 1734. after the marriage 
of William, executed an indenture of demiſe in performance (as it ſet 

or. Il. Ty B | forth) 


CASES Argued and Determined 


forth) of certain promiſes and agreements made by teſtator before the 
marriage; and in confideration of natural love and affection to his 
nephew he let him have poſſeſſion immediately of part of his eſtate, 
without paying any thing for it; but William thereby covenanted, 
that if by teſtator's death without iſſue-male it ſhould happen, that 
William or any of the heirs of his body ſhould come into poſſeſſion of 
this eſtate, he would permit ſuch perſon as the teſtator ſhould by 
deed or will in his lifetime appoint for that purpoſe, to enter and 
receive the rents and profits of the eſtate for ſo long a time as Wil- 
lam ſhould enjoy it in the teſtator's life. In 1742. the teſtator by a 
.deed ditects all and fingular the lands, tenements, manors, and he- 
reditaments, and all his eſtate, title right, and intereſt, to St. Co- 
myns, his heirs, executors, adminiſtrators, and aſſigns to take the 
rents and profits thereof from and immedintely after death of teſta- 
tor, in truſt nevertheleſs to and for the ſole and ſeparate uſe of Cathe- 
rine, her heirs, executors, and adminiſtrators; and died in 746. 


The queſtion was, whether this twelve years intereſt in Willian's 
eſtate was part of the aſſets of teſtator, or a good appointment to 
his daughter? = | | 


For plaintiffs : This is part of his perſonal aſſets; a general power 
is ſo conſidered in this court, if executed vithout valuable .confidera- 
tion (let it be to whatever perſons or uſes) becauſe it is that over 
which he has an abſolute property, and ſhall not therefore give away 
from his creditors after his death: if it is to limit only to particular 
perſons or uſes; that, when exerciſed, is not aſſets ; becauſe to a par- 
ticular uſe. Laſcelles v. Lady Cornecallts, 2 Ver. 465. Pre. Chan, 
232. but more preciſcly laid down in ſeveral ſubſequent determina- 
tions, the ſtrongeſt of which was Stzirly v. Lerd Ferrers ; where, 
though appointed to a daughter, it was held aſſets; becauſe it was 
a general power over 50001. and no more valuable conſideration as to 
this appointee, than there. In Bainton v. Ward, 20 April 1741. Gec. 
Ward, having power by deed or will to charge the premiſes with any 
ſum not exceeding 2000 /. by will taking notice thereof, deviſes to 
his mother 500 J. to the plaintiffs 10009 J. to his wife the other 500 J. 
with the reſidue of his real eſtate, making her cxecutrix, charging 
according to his power. Tour Lordſbip held, that being a general 
power to raiſe the money as he pleaſed, it was part of his perſonal 
eſtate in reſpect of the general creditors, notwithſtanding he had ap- 
pointed to particular perſons ; who could only take ſpecifick legatees 
to have the other perſonal eſtate firſt applied; and that Shirly v. Lord 
Ferrers was in point. No power can be more general than the pre- 
ſent, as to perſons and uſes; and he might have ſold or mortgaged 
this property, though he could not actually enjoy it in his life: if no 
appointment, it would have gone to the general aſſignees at law of 
#cſtacor; the old ownerſhip reſulting. ” 


in the Time of Lord Chancellor Hazpwicke. 


For defendant Catherine: This being to ariſe on a contingency 
after teſtator's death, there are no words in the conveyance reſerying 
the eſtate to him, nor of covenant to his executors, but-merely to 
ſuch as he ſhall appoint; which alone makes it different from the 
_ Caſes cited. If no appointment, it could not devolve on his repre- 
| ſentatives. - Tenant for life with power to charge with 100 /. beco- 

ming bankrupt, Lord King held it was merely a power, not ſuch an 
intereſt as would paſs to the aſſignees. But ſuppoſing it might be 
called his eſtate. by his power of appointment, it will not fall under 
thoſe caſes, becauſe he determined his power in his life, and could 
make no ſubſequent appointment. It was the ſame, as if he had 
given ſo much money to his daughter, appointing the benefit of it 
to her immediately on the contingency. In all the caſes there was 
a ſubſiſting eſtate in the party; in this the whole is paſſed away. 
One, though indebted, may diſpoſe of part of his perſonal eſtate to 
a child. If there is no authority in point, this is the ſevereſt caſe 
.to make one : .it was long before the court would determine the truſt 
of terms for years to be aſſets; though now, this court following the 
law, it is ſo. Here the daughter may be ſaid to be a creditor; as it 
cannot be made aſſets in point of law, ſo that they muſt come here, 
the court. will not act at all, nor take this away in ſo hard a caſe from 
a daughter otherwiſe unprovided for. It is to be confidered as if an 
action was brought, and whether within the ſtatute of Elizabeth, as 
made through fraud to retard recovery of debts; nothing of which 
is here; for if the original deed is not fraudulent, the derivative can- 
not be fo, 2 Bul. 218, There is no ſuſpicion from the ſituation of 
teſtator or his daughter, or the tranſaction itſelf; he not continuing 
to receive the profits, nor retaining poſſeſſion, nor a power of revoca- 
tion, nor made without intervention of a third perſon ; nor could the 

creditors affect it, if no appointment was made at all. It is only a 
contingent intereſt, not forfeitable for treaſon : the ground of the 
.claim is, that the court will decree execution of the power if the ap- 
pointment was out of the caſe; but it falls not within the rules to 
.decree ſuch a power as this. There is a difference between a non- 
execution and a defective execution; nor are powers of equitable ju- 
riſdiction, unleſs as it is a better remedy. In Laſcelles v. Lady Corn- 
_wallis the money was actually raiſed, and zn ftranſitu the court will 
lay hands on it, when it comes into executors hands, having all 
the quality of aſſets. If this appointment had been executed by 
will, it might be aſſets, having all the qualities of a will; but being 
by deed, has all qualities of a deed; it is irrevocable, no lapſe, &c. 


The next claim was by defendant Mr. Pratt, to a particular kind 
of ſecurity on certain arrears of rent and dividends, due at teſtatot's 


death, under a deed executed by teſtator, 17 Dec. 1745. 


Pratt 


CAS ES Argued and Determined. 


0 


his perſonal affets : that this was a covenant on contingency; and 


being the caſe of a perſonalty, it was not like land, where a preciſe 
form is neceſſary to give a right; and there was a caſe before Sir 
"Joſeph Fekyl of a covenant to pay out of a chance, arrears which 


:ſhould ariſe at his death. 


receive this fund as he pleaſed. It is ſaying, it I do not ſpend theſe 


.arrears you ſhall have them ; but none can fay, that at his death 
one ſhall be paid out of his aſſets before the other creditors; there 7 
muſt be an actual aſſignment for that, and the abſolute property 
not to be kept in himſelf till then. None can covenant to alter the 
order of diſtribution. He had power to ſpend or affign it, and no 
limitation over after an abſolute property can be good; nor will the 
court ever give ſuch a priority in an inſtant as to cauſe inequality or 


a loſiug fund for aſſets. 


Another claim was by the widow of ſome jewels as her parapher-' 
nalia given by her huſband; and further, that a real eſtate being leit. 


to truſtees (of which her huſband was one) to her ſole and teparate 


uſe, he entered, and for ſeveral:years recgived the rents and profits, 
and ſpent them without paying over any part to her ſeparate uſe ; 


and therefore ſhe ought to retain the jewels, 


oy | For 


Pratt was a conſiderable creditor of teſtator, ariſing on a breach 
of truſt upon not having accounted with him for the reſiduary eſtate 
of his uncle; which debt amounted to 6472 J. and by the ſaid inden- 
ture the teſtator aſſigned to Compns, his executors, &c. for 21 years, 
if the teſtator ſhould ſo long live; from Chriſimas then next, on truft 
to receive the rents and profits of his eſtate, and dividends that ſhould 
ariſe on his funds, and to pay thereout particular inſtalments of 1500 1. 
per ann. to Pratt, toward ſatis faction of that debt, and afterward - _ 
for the teſtator; but if the teſtator died before the whole ſum was 
paid, by this particular proviſion, the truſtee ſhould ſtand entruſted 
to apply the reſt and reſidue of the dividends, rents, and profits of 
the eſtate and funds, that were due at making the aſſignment, and 
that ſhould accrue due after the time of making the conveyance, to- 
ward datisfaction of the reſidue of the debt. It was inſiſted, he was 
intitled to whatever arrears were due, as veſted in his truſtee for him; 
for that thoſe, which were not received by teſtator, were no part 4 


For plaintiffs the aſſigment was not diſputed, ſo far as it took 
place as to the 4500 J. per ann. but as to the arrears due at and after 
the aſſignment over and above the 1500 J. it reſted merely on the 
covenant: there was no aſſignment thereof; nor to take place againſt 
general creditors; not creating a ſpecifick lien for the ſecurity. But 
if it ſhould be conſidered as an aſſignment, it is of ſumething ſo un- 
certain as to convey no Tights leaving it in the debtor's power to 


N 


— 
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For plaintiffs : ſhe- cannot retain paraphernalia againſt creditors, 
though the court will help her by marſhalling aſſets, if there are 
Other funds. She can at moſt be but a fimple contract creditor; 
and it will be preſumed, ſhe conſented to his receiving her ſeparate 

- eſtate, as in the caſe of pin- money. | 


Loxp CHANCELLOR, 
The relief ſought is the general and common relief; and ſo is the 
decree. The only queſtions are made on the particular points in the 
«cauſe, either to extend or reſtrain the quantum of theſe aſſets liable 
to payment: whether they are intitled to retain by way of ſpecifick 
lien or preference, or whether as general aſſets they are to be ap- 
plied for all the creditors in common courſe of adminiſtration? 


The firſt queſtion is not in reſpect of a ſpecifick lien, but a pre- 
ference ; andi it is clear, | that John Windham is intitled to that right 
and preference ariſing on articles previous to marriage (which is the 
-beſt conſideration, that can be) for that ſum is ſecured by the firft 
judgment. As to the other judgment, the account is only proved 
by the ſignature of the parties; but it appearing to be an account 
ſtated between father and ſon in law (who are called in another law 
conjunct and confident perſons) on which ſome ſuſpicion ariſes.; 
and it not being verified, that there are any debts due; and there 
being ſome extraordinary items, the maſter muſt look into that ac- 
count, and the judgment confeſſed muſt ſtand as a ſecurity, on what 
ſhall appear due on the balance; and for that he will have a pre- 
5 ference, and it will follow of courſe, that he may retain as exe- 
bo cutor. e 


The next point, (at leaſt as I ſhall take it, being clear in my opi- 
nion) regards the defendant Pratt. The teſtator was only tenant for Tenant for 
life of his eſtate, and of particular funds aſſigned which were real life —_ ; 
eſtate, and of orphan and South Sea ſtock, only to receive for life ET wh * 
out of them all; and could therefore make a ſecurity only on the 21 years in 
rents and profits which ſhould accrue during his life, and fo on the truſt to pay a 
ivi funds. Something ariſes on th t f the ſecu- gane, 
dividends and funds, Something ariſes on the nature of the ſecu- gajments, and 
rity made ; being as to the real eſtate a conveyance of an eſtate pour if he died be- 
auler vie to the truſtee in truſt ; ſo alſo are the ſtocks aſſigned: but fore payment, 
b 5 | i the arrears 
as to the lands, the eſtate paſſed in the lands. The parties had this due at and af- 
in view.; the creditor ſaw, he had no intereſt in this longer than the 2 —_ be 
teſtator's life, who appears then to have been in a bad ſtate of health, ſpecttck lien 
and died the July following, fo that he had reaſon to ſay, it was a on the arrears 
precarious ſecurity, if he was to depend abſolutely on the 1 500 J. OG 
| payment during teſtator's life, and therefore agrees upon that further not — of the 
- advantage. No caſe of this kind ever came before the court; but general aſſets, 
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it atiſes in the caſe of a very fair and juſt creditor for valuable conſi- 


deration; ſo that, unleſs there is a ſtrong reaſon or authority againſt 
1 1 will ſupport it as far as I can, and here the plaintiffs, who are 
creditors, combat with a creditor, It is no more, as this was to 
ariſe at teſtator' s death, than a covenant to give a particular preference _ 


to one creditor before another, out of part of the general aſſets of the 


debtor. The general reaſoning is right, that no debtor can by will 


Debtor can- Or other act give another creditor a preference, different from what 


 notprefer ons the rule of Jaw or equity would, before the reſt, out of his general 
creditor out ö 
aſſets; but the queſtion is, waether that will lie in the preſent caſe? 


of the general 


aſſets, but Firſt, as to there being no aſſignment, a diſtinction ariſes there be- 


O 


may ſpecifi- z tween the arrears due before this conveyance made, and ſuch as be- 


cally lay hol 
of 3 came due after making the aſſignment. As to the latter, the eſtate 


that, tho a itſelf is aſſigned; therefore as to the rents and profits and dividends 


e accruing, after the aflignment made the intereſt in them, (though 


it can hardly be called the legal intereſt in the dividend of the ſtock) 


but as to the profits of the land, the legal intereſt was veſted in truſtees, | 


and this covenant muſt be ken as a declaration of the truſt of that, 


for benefit of Pratt the creditor. The qu<ſtion next ariſes on ſoch - 


of theſe arrears as were not formerly aflign:d, but reſt merely on 
the covenant; that is, .ſuch as were due at cha? time of making the 
affignment: and it is to be conſidered whether this covenant does 


not amount to an aſſignment in equity, being for valuable conſide- 
ration? and I am of opinion it does. In equity a cg in action may 


Choſe in ac- 
tion aſſignable he aſſigned for valuable conſideration, and that covenant being for 


in equity for valuable conſideration, this court will conſider, as if it had been done, 


valuable con : ; 
pea d as an athgnment 1 the thing itſelf, There are ſeveral inſtances 


ſideration, ind at} 
the covenant where covenants of choſes in action are confidered as aſſignments; 


operates as an often in the caſe of lands, as was the great caſe of Lord Coventry. 


court as an aſlignment. Then as to. the otyeCtion from uncertainty, 


leaving it in the power of the covenantor to receive or to diſpoſe of 
it. In this court it is in the power of a man to prefer one fair and 
Juſt creditor before another, and there may be juſt reaſon to do it 


fromthe nature of the 915 and demands; and there can hardly bap- 


the payment of a debt, than this, None can piefer one creditor by 
covenant out of his general aſſets, but he may lay hold ſpecifically 
of part of his aſſets, and that though it is to become part of his 


eſtate after his death, or ec inſtante part of bis aſſets; as he may aſ- 


ſigu bottomry bonds, or policies of inſurance, or any intereſt, with— 
out any objection from being a contingency, which may be «ffigned 
as well as any thing elſe. Suppoſe it was an intereſſe termini not to 
take place until after his death, he might affign it without its being 
ſaid to interrupt the courſe of adminiſtration. I am of opinion upon 


Or 


A covenant therefore for valuable confideration will operate in this 


pen a ſtronger caſe where it is in \cumbert on a man to provide for 


this covenant he could only receive the money, but he could not aſ- 
Vn it de novo by notes on the tenants, ſoa as to defeat a prior aſſignee 
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or covenantee. But, conſider to what this is applied, it ariſing from 
the nature of the thing, from the ordinary courſe of payment of the 
rents and profits, not upon the intent to leave it fraudulently in the 
debtor's power to receive or not; and for that a letter written by 
the teſtator to the truſtee will be material, the meaning of which let- 
ter was, that there would be, whatever induſtry uſed, a great arrear 
in the hands of the tenants, and he would aſſign the benefit of that 
arrear, in caſe of death before the debt paid by the 15007. per ann. 
There was no unfairneſs in this; ncr is there any rule of law or 
equity, that a man may not make an aſſignment to a real creditor for 
valuable conſideration of ſuch arrears, as ſhall be due at his death 
upon ſuch a particular farm. What reaſon is there for a court of 
equity to ſet it aſide, unleſs ſome apparent intention to leave it in the 
power of the teſtator to do otherwiſe with it. The aſſignment 
therefore will take effect as to the 1 500 J. per ann. and the arrears 
due at making the aſſignment, and afterward over and above, (al- 
though 1 fear they will fall greatly ſhort of paying the debt) and 
they are net part of the general aſſets. | | 


As to the paraphernalia, the rule of law is, that where the huſ- No parapher- 
band dies indebted, the wife is not intitled thereto. In Cr. C. there nalia where 
is a Caſe that the wife was intitled only to one gown, This court 2 
has gone in a more favourable rule, and reaſonably ſo, to let the court will let 
wife in upon other funds: but there is no other fund here upon 7 

| which the can come at it, unleſs this, as a creditor for the arrears of 3 
ber ſeparate eſtate received by her huſband, who was indiſcreeily 

made one of the truſtees. But ſhe mult be a creditor by imple con- 

tract, and as the eſtate comes out, that would not help her much, 
As in the caſe of pin- money, a wite ſuffering her huſband to receive Wife s eredi- 
the rents and profits of her ſeparate eſtate, cannot come for it after- ter oni for 
ward, and is allowed only to come in as a creditor for one year's ar- hows — 
rear of pin- money; the ſame holds as to this. But it is ſaid, he money. 
bought jewels, and if the huſband in poſſeſſion of the rents and pro- So for her ſe- 
fits of her ſeparate eſtate bought and gave to her the jewels, I ſhould _ 
take it the equitable conſtiuction would be, that it was like Paying huſband. r 
her the money of her ſeparate cſtate : if indeed he bought them be- 

fore he was in receipt of her eſtate, it would not do certainly, I 

cannot follow the money to be ſure, She is not intitled to retain 
theſe jewels as her paraphernalia, unleſs there ſhould be any after- 
payment of the debts; but let the maſter inquire at what time the 
huſband came into poſſeſſion of her ſeparate eſtate, the yearly value 
thereof, and alſo whether he gave her any and what jewels, while he 
was ſo in receipt, at what time given, and their value? 


1 own, as to the other part of the caſe relating to Catherine Mind- 
ham, I am in doubt. This court bas certainly (and it is its office) 
extended the remedy of creditors as far as conſiſtent with juſtice ; 
"> | | and 


1 
1 


for ſo long as 
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and the caſes have gone a great way on that. I have generally taken 
it, that Shirley v. Lord Ferrers went farther than the former caſes; 
but as it was an authority of Lord Talbet's, and in favour of credi- 
tors, I have followed it ſince, but ſhould not be willing to go farther 
than that; nor am I quite ſatisfied that this falls directly within it. 
1 do not know but this may be an intereſt in the land itſelf, and then 
that authority is out of the caſe. But I have not formed an opinion, 
and will look into the caſes and authorities. It may be a hard caſe | 
upon her, ſhould it be againſt her, but I muſt not make a precedent | 

that men may make a proviſion. for their families in prejudice of.cre- 


His Lordſhip delivered bis opinion Ju 16, 1750. 


. for The general queſtion is, whether the defendant Catherine is inti- 
life, remain- 
der to his-ſons 


tled in this court to retain the appointment made to truſtees for her 
in tall, re- benefit out of the eſtate of William Windham; or whether that in- 


| . 0 ustereſt or power that had been acquired by the teſtator, is, notwith- 
: ew, E . : . . 
in the nephew ſtanding that particular appointment, to be conſidered as part of the 


immediately general aſſets of the teſtator? To determine this it muſt be conſidered, 
| 3 what is the nature of the intereſt or power the teſtator had in that 
his uncle's ap- Part of his eſtate, It ariſes on a very particular tranſaction; ſuch as 


pointee to re- there is not a likelihood of another of the kind: but as to this queſ- 
ceive the rents. . | 


tion, it will depend on the general rule; and whatever inclination 


the nephew One might have to preſerve the benefit of a tranſaction of this kind 


enjoyed in his to a daughter, ſaid to be left unprovided for, (though there is no 


life. Uncle 


lives 12 years, Proof of that) it muſt not be done ſo as to break in upon principles 


and being in and rules eſtabliſhed, which would be perilous in future inſtances, 
debt appoints 


22 er The teſtator had a mind to do ſomething for his nephew in his life; 
ter this inter- yet not abſolutely without leaving it by way of retribution, The ne- 


elt, in part of phew's intereſt in the eſtate was a remainder in tail, expectant upon 
his general aſ- 


leis for cregj. an eſtate for life in the teſtator, ſubject to let in the contingent re- 
tors. mainders to his ſons, if there ſhould be any, The method taken 
was this, to let the nephew into poſſefſion of part of this large eſtate 
immediately, not paying any thing for it; but if he or any heirs of 
his body happened to come into poſſeſſion of the..eftate upon the 
-teſtator's death, the teſtator ſhould have power of taking back ſo 
Jong a time as William ſhould enjoy it in the teſtator's life; it was an 
-uncertain term, and uncertain profits. The teſtator intended to 
make a proviſion for his daughter out of it, as part of her fortune, 
and for-her,preferment, which he does in truſt for her ſeparate uſe, 
It is inſiſted for the plaintiffs, that this is ſuch a kind of intereſt 
granted, as the teſtator would be intitled to the benefit of, although 
*he had made no particular appointment; but on conſideration I am 
of opinion, that without making a particular appointment, neither 
| Ahe, nor any in his place, could have had any benefit of this cove- 
EY | | A | __.nant;; 
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-pant; for, taking it in any lizht, it muſt be conſidered as a covenant 
or grant of the intereſt in the land. Perhaps it partakes of both; but 
conſideri ing it as a covenant, what action of covenant could base been 
"maintained by the executors of the teſtator upon this deed, until ap- 
pointment made by the teſtator? The very words thew there could 
be none. Conkidering it in another light, as a grant of the intereſt 
in the Iind, it was ſuch, as could not take effect until he made an 
appointment; for until then there was really no grant. If there had 
been a perſon named appointee in the deed, as if it was to deliver 
polleſſion, and let any other particular perſon receive the rents and 
profits, I ſhould have been of opinion, that this had operated not 
barely as a covenant, but as a grant or kind of demiſe of the term 
or chattel intereſt to take effect in poſſeſſion out of his remainder in 
tail, when that remainder took effect in poſſeſſion: and that has A covenant 
been determined in ſeveral inſtances; that though it is by way of co- Ty operate 
venant, it operates the other way: which was Lord Montjoy' $ caſe * Se 
in 4 Leo. 147, ſo in Leo. 305, in Pellexfen's time, that it was a 
grant of a way, not operating as a covenant. But here no perſon 
was named at the time: but when the teſtator came to execute the 
power, and nominate an appointee, then it became complete, and 
operated as a grant of the land for that chattel intereſt, to take effect 
cut of his remainder in tail from that time; and, like all other 
powers where there is a conveyance of an eitate to ſuch uſes, as 
her ſhall appoint, when appointed it takes effect out of the ori- 
ginal grant, This being the nature of the intereft granted, it falls 
in with the intent of the parties; which was not on either fide, that 
in all events the uncle ſhould take ſo much out of the nephew's 
eſtate, as the nephew had the benefit of out of his eſtate for lite. If 
that was the meaning, they would not have put it in this ſhape, but 
nade it fo directly; but the meaning was to leave it in the uncle's 
power or option to make ate of 1t or not; for perhaps his circum- 
ſtances might be ſuch, as he would have no occaſion to do it. The 
next conſideration is, ſuppoſing this was not ſuch an intereſt as could 
take effect until the power was executed, and that without particular 
appointment the execntors of the teſtator could have no benefit, 
whether this differs from the other caſes on the execution of general 
powers, where executed by the party; as Shirley v. Lord Ferrers, 
and others, which have eſtabliſhed the doctrine, that where there is General power 
| a general power of appointment of a ſum of money to charge the * 2 . 
: 9 tate of a third perſon, which it is abſolutely in his pleaſure to exe- eee 
cute or not, he may do it for any purpoſe whatever, and appoint the aſſets, though 
money to be paid to himſelf or his executors, if he pleaſes. If he to a daughter. 
executes it voluntarily without conſideration, for benefit of a third 
perſon, this ſhall be conſidered as part of his aſſets, and his creditors 
have the benefit of it. Nor does it difter, whether it is a power to 
. charge a ſum of money on land, or to create a chattel intereſt out of 
1 land; for it will depend on the lame foundation, provided 1 it is a ge- 
Vor. = D neral 
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reral power, whic') he may execute for any purpole; for if it is a 
power to appoint a ſum among other perſons, who are at all deſcri- 


bed by the power, ſo that it is not abſolutely in his power to do 


7 * 


it for bimſelf, there is no pretence that his creditors could have the 
benefit of it, Conſider how the preſent differs from any of thoſe 


Caſes; and notwithſtanding J have endeavoured to find a difference, 
do not ſee a ſobſtantial one to ground a different rule upon in point 
of juſtice. - The rules of this court are eſtabliſhed as far as they can, 
in favour of juſt creditors, and to prevent perſons having powers 
from diſpoſiug thereof voluntarily to defeat creditors; and the court 


has extended it of late: and though an unfortunate caſe may ariſe in 


the cale of children, for whom parents are bound by nature to pro- 


vide, it is impoſſible to ſay, the conſideration in reſpect of them is 


of fo hich a nature as that of paying juſt debts; and therefore the 
court never preferred them to juſt.creditors, who might otherwiſe be 
defeated of a ſatisfaction far their debts. On that ground was Shir- 
ley v. Lord Ferrers, which has been allowed ever ſince, and is agree- 
ble to Lajcelles v. Lady Corneeallis. A diſtindtion was endeavoured, 
that the appointment by Lord Ferrers was by will, this by deed; 
b:cauſe whoever takes by will, takes as a legacy; but that is not a 


material diſtinction; for if eſtabliſhed, the juſtice intended by the 


court in theſe caſes would be avoided in every inſtance; as then it 
would be putting it barely on the form of the conveyance, and elude 
the rule of juſtice, Nor is there any ſubſtantial ground for this diſ- 


tinction; for if there is a power to execute by will or deed, though 


executed by will, it operates not as a will to that purpoſe, but as an 


appointment; not as an appointment of his own aſſets, but of the 
eſtate of another, and takes not place by force of the willz it is 


therefore a flight and ſhadow: of diſtinction only. Then conſider 
the 1eſult, This is rather ſtronger in favour of creditors, than thoſe 
caſes where there has been barely an appointment of ſums under a 
power; this appointment operating as a conveyance of the chattel 


intereſt in the land to Catherine Windham, to truſtees for her benefit, 


the teſtator being indebted at that time. If fo (and fo it is taken by 


the drawers of the deed) how does it ſtand on the foot of the ſta- 


tutes? There is no caſe, where a perſon indebted makes a convey- 


Voluntary ance of a real or chattel intereft for benefit of a child without the 
94.23 conſideration of marriage or other valuable confideration ; and dying 


tho? no fraud, 


void againt indebted afterwards, that that ſhall take place, There is certainly a 


ſubſequent difference between the ſtatutes of fraud, of the 13 Eliz, which is in 
purchaſe for 


valuable cor ſi- | 2 | | 
deration, ard Chaſers, But that difference was never ſuffered by way of general 
allo 2ganſt rule to go farther than this: on the 27th Eliz. every voluntary con- 


creditors, if | | 5 £ 
indebtedat the veyance made, where afterward there is a ſubſequent conveyance for 


time. But if valuable confideration, though no fraud in that voluntary convey- 
ance, nor the perſon making it all indebted, yet the determina- 


to a child, an 
no fraud, good © | . 
againſt ſubſe- tions are, that ſuch mere voluntary conveyance is void at law by the 
quent credi- wt | | 

Lars, 


favour of creditors, and the 27th Elig. which is in favour of pur- 


ab- 
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ſubſequent purchaſe for valuable conſideration. Eut the difference 
between that and the 13th Eli. is this g if there is a voluntary con- 
veyance of real eſtate or chattel intereſt by one not indebted at the 
time, though he afterward becomes indebied, if that voluntary con- 
veyance was for a child, and no particular evidence or badge of fraud 


to dective or defraud ſubſequent creditors, that will be good; but if 


any mark of fraud, collufion, or intent to decewe ſubſequent credi- 
tors appears, that. will make it void; otherwite not, but it will ſtand, 
though afterward he becomes indebted. But I know no caſe on the 
_ 13th Eliz. where a man indebted at the time makes a mere volun- 
tary conveyance to a child without confideration, and dies indebted, 
but that it ſhall be confidered as part of his eſtate for benefit of his 
creditors; and on that foundation, I take it, this court has grounded 
their opinion in the execution of powers, when they ftop in tran- 
fitu, (as it is called) and ſays, it ſhall not be given away from credi- 
tors; therefore I am not warranted to do otherwiſe. There is a caſe 


ſhewing the ground and reaſon of this at law, and that this is con- 


fidered as part of the eſtate of the teſtator at the time of his death, 
VIZ. 2 Rol. R. 173. It was an odd caſe; one hardly knows how 
it came in queſtion. A man actually indebted, and conveying volunta- 
rily, always means to be in fraud of creditors, as I take it, Here the 
teftator had a power to appoint the benefit of the covenant, or in the 
other light this chattel intereſt in the land, to take effect out of the 
remainder in tail, generally to any perſon, or to take it to himſelf: he 
appoints it not to himſelf, but merely voluntarily to a daughter to 
take effect after his death, as it could not be otherwiſe: in reſpect 
of his creditors it muſt be conſidered as part of his eſtate at the time 
of his death; he having executed it ſo as to gain the intereſt to him- 
ſelf, and attempted to pals it at the ſame time to his daughter: the 
court will not ſuffer it; ſaying he has been guilty of a fraud as to 
them, being indebted at the time, This is an unfortunate caſe; but 


T cannot help it; for I muſt not lay down a rule, which will make 


the rights of creditors precarious, 


 T muſt therefore declare, that ſhe cannot have any ſpecifick lien 
-upon this fund, unleſs any ſurplus after debts; which, I fear, will 
be nothing: but the teſtator being indebted at the time of making 
the appointment, it is void as againſt his creditors; for whoſe bene- 
fit, whatever ariſes by that deed out of the eftate of William Windham, 
ought to be conſidered as part of the general aſſets of the teſtator: 
and if a recovery has not been ſuffered to make good this intereſt out 
of this eſtate, I ſhould think Milliam Windham would be bound to 


do it, for the heirs of his body would not be bound, if he did not, 


and left no aſſets. 


Boughton 
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Caſe 2. 


CASES Argued and Determined 


Boughton verſus Boughton, July 18, 17 50. 


' A Freeman of London deviſed his real eſtate to his youuger ſon 
Stephen Boughton; and all his perſonal eſtate among his chil- 
Centingentle- qre1 ; among the reſt 1200/7, upon ſome contingencies to Grace, the 


gacy to heir, 
and expreſs 
condition not ©* 
to diſpute the c 
will; which 1s 1. 
not executed 


according to ©* 
the ſtatute. 4 
Heir put to 
clection When 
of age, to cc 
claim the le- 
gacy or the 


lands deviſed cc 
away. .cc 


.cc 


daughter of his eldeſt ſon; adding this clauſe, “If any child or 


children of mine, or any in their right, or any who may receive 
benefit by my will, ſhall any way litigate, diſpute, or controvert 
the whole or any part thereof, or the codicils thereto belonging, 
or not give ſuch diſcharges as my will requires, or not comply 
with the whole, and all and every condition and conditions 
therein contained, both as to real and perſonal eſtate, ſuch child 
or children, 1o far as it relates to then ſeverally, ſhall forfeit all 
claim and pretence whatever under my will, and ſhall have no 
more than the orphanage part of the perſonal eſtate I die poſſeſſed 
ot; revoking what I gave to them, I give it to my reſiduary 
legatees.” | | ES 


The teſtator underwrote to this inſtrument an atteſtation in the 


common form; but it was not fubſcribed by him, nor did any wit- 
neſs ſubſcribe it at all. 1 8 | ; 


There was a codicil without date; but figned by him; therein 
taking notice of and reciting 


7, that in further conſideration of this his 


Jaſt will he makes a codicil thereto, and gives directions therein, 


Grace, by the death of her father happened to become heir at law 


to ber grandtather, and ſo intitled to whatever he left to deſcend, or 
ovght to deſcend trom the invalidity of his diſpoſition. 


She being an infant of tender years, this bill was brovght by 


Stephen, in order that ſhe might make her election, whether ſhe 
would have the 1200/. or the land which happened to deſcend to 
her; for that ſhe could not claim both; but, if the choſe the legacy, 
mult let the real eſtate go according to the intent; and that on the 
reneral reaſoning and foundation of the court in Nys v. Mordaunt, 
it Szreatfield v. Streatfield, Talb. 176, and in Fenkins v. Jenkins, 
Nov. 20, 1736, where Lord lt put the party to his election upon 
an implied condition to be added tacitly to the teſtator's bequeſt, 
whereas here an expreſs condition is annexed. OS 


For defendant Grace: The queſtion is, Whether by taking bene- 


fit of the deſcent ſhe breaks the condition, on which the contingent 
legacy of 1200/. is given? For ſhe certainly muſt take it in the form 


| given, 
2 


in the Time of Lord Chancellor HARDWICSEkE. 


given, whether the li; 1s expreſſed or implied ; which is the 
| Tas, becauſe it is implied on evidence of teſtator's intent, which 
may be without expreſs words; ſo that where different parts are 


given to different perſons, it is implied, that no one who does not 


comply with the whole ſhall receive benefit from any part ; which 
was the foundation of Neys v. Mordaunt, and ſeveral other caſes. 
To fhew that defendant breaks this condition by taking the real 
_ eſtate, it muſt be ſhewn, that by the will the eſtate is deviſed to 
other purpoſes, and that ſhe does not ſuffer it to go according to 
the will, It muſt firſt be eſtabliſhed, that there is a will made; 

and next, what is the meaning of it, The condition is to abide 
by the whole will; but there is no will as to the land, any more 
than if by word of mouth; the probate cannot be read to ſhew the 


real eſtate deviſed ; nor this writing to a jury, if an iſſue ſhould be 
directed to try whether he deviſed theſe lands, the inſtrument fail- - 


ing. This is not like the caſe, where teſtator gives perſonal eſtate 
on condition to convey a real eſtate ; there the condition muſt be 
performed; here the condition is, that his will ſhould be performed ; 

the conſtruction of which is, his will ſo far as it is valid and exe- 


«Cuted properly. She does abide by the will ſo far; for there is no 
will as to the real eſtate. This is not a want of power in teſtator; 


and all the caſes go to his doing that which he had no power to do. 


Harle v. Greenbank. Auguſt 3, 1749. (where this came ſolemnly Ante. 


under conſideration) is exactly the ſame as the preſent, only there 
the condition was implied, here it is expreſſed; and your Lordſhip 


there would not put the party to election, there being no will as to 


the land. But it is impoſſible this election can be made for the in- 
| fant before her coming of age; for the gift depends on ſuch con- 
tingencies, that there is no rule for the court to go by, to know 
what is for her. benefit. 


Lord CHANCELLOR. 


I am ſatisfied, the infant ought not to take the benefit of this per- 
ſonal legacy, without at ſome time or other waving any right to theſe 
lands claimed by deſcent ; and that it is very different from Herle v. 
Greenbank, The teſtator made one inſtrument ; in which he has 
uſed words, expreſſions and clauſes, relative both to real and perſo- 
nal eſtate; and in it is contained a clauſe importing in words, though 
not by force of the inſtrument, to be a deviſe of the real to the 
_ plaintiff, gives 1200 J. to his grandaughter ; and has taken upon him 

to diſpoſe of his whole perſonal eſtate among his children, who 
would not be bound thereby, as he was a freeman ; he then adds 
the expreſs clauſe, which is the ſole ground of diſtinction between 


| this and other caſes; and in the codicil takes notice of this very 


inſtrument as a will; which codicil is ſigned, and puts that diffi- 
culty, which eight otherwiſe have ariſen from the imperfection of 
Vor. II. E the 
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CASES Arcued and Determined 


the inſtrument, cut of the caſe ; but notwithſtanding this, it is a 
will only by force of the inſtrument to paſs perſonal eſtate ; for nei- 
ther the will or codicil is ſo executed as to paſs real. The plaintiff 
inſiſte, that defendant having a legacy by the will, which is un- 
doubtedly good, ſhall have no benefit thereof, unleſs ſhe ſuffers the 
diſpoſition of the land to take effect. Noys v. Mordaunt (which was 
the firſt caſe) was, where the teſtator was diſpoſing of land. "The 


; ſubſequent caſes till Streatfield v. Streatfield, I believe, were all in 


Where heir 
not put to 
election, 


caſe of a deviſe of a real eſtate, Had the rule gone no further, but 


been confined to real eſtate, this objection had never ariſen ; becauſe 

the inſtrument muſt be effectual as well to one real eſtate as ano- 
ther; ſo that this difficulty could never have ariſen to make the point 
come in queſtion, Lord Talbot went fo far as, that where the will 
compriſed both real and perſonal, and the land, to which one child 
was intitled in tail, was thereby given to another, and a perſonal _ 


legacy to the tenant in tail; to conſider it as an implied intent, that 


whoever took by that will, ſhould comply with the whole; ſo that 
he put the party to an election; but neither in Fenkins v. Jenkins, 
nor in Streatfield v. Streatfield was there a queſtion of the defect of 
the inſtrament. Then came H:rle v. Greenbank ; which I believe 
was the firſt caſe, in which the difficulty aroſe, There Mrs. Y:n/- 


more was a feme covert and an infant, and had by her father's will 


a power to diſpoſe of real and perſona] eſtate; and being above 17, 
diſpoſed of the perſonal eſtate of Fer father for her daughter, and 

her real eſtate to two collateral relations; and died under age. 1 
was of opinion, that as to the perſonal it was a good will, becauſe of 


her power, which took off the diſability from being married, lea- 


ving her in the ſame condition as a feme ſole; in which-caſe, being 
above 17, ſhe might make a will of perſonal; but that as to the 
real, her will was void becauſe of her infancy, as it would if ſhe 
had been a feme ſole : which gave riſe to the other queſtion now 
mentioned, whether on the authority of the aforeſaid caſes, ſtil] her 
daughter ſhould not be put to make her election, whether ſhe 
would abide by the whole will, or wave the whole will ? My opi- 
nion was grounded upon there being no inſtrument executed ſuffi- 
cient to paſs land; and there were none of the caſes, in which it was 


determined, there ſhould be ſuch election, but where there was a 


will concerning the land; but that there was no ground for the 
court to imply a condition to abide by a will of land, when there 
was none; and that it would be dangerous to break in on the ſta— 
tute of frauds to make an eſtate paſs -by an inſtrument not ſufficient 
to paſs real eſtate, not by the words of the teſtator, but by a con- 
dition implied by conſtruction of the court ; therefore it could not 
be, nor was it warranted by any precedent ; for it was only gueſſing 
at the intent of the teſtator who might leave it for that very view. 
But the queſtion is, whether this caſe does not differ from that from 
the exprets clauſe in the will. It is very candidly admitted, that if 
| there 


in the Time of Lord Chanc Hor HARD WICEE. 
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there is no deviſe of a real eſtate, but a perſonal legacy is given on 


expreſs condition, that the legatee ſhould not enjoy it, unleſs within 
a certain time he conveys a real eſtate, whether coming from the 
teſtator or not, he ſhall not enjoy it but on thoſe terms; the lands 
not paſting by force of the bill, but from the operation of the clauſe. 
The legatee has it in his power, whether he will part with the 
land or not; if not, he foricits the condition; for any lawful con- 
dition may be annexed. The caſe may be put a little farther 
(though it is, almoſt the ſame with the preſent:) as ſuppoſe in the 
ſame inſtrument there is a deviſe both of real and perſonal ; the will 
executed only ſufficient to paſs the perſonal, not the real; but a 
condition annexed, that the perſonal legatee ſhould permit the ſame 
perſons, to whom the land is given, to hold to them and their heirs : 
the condition annexed would take. place, though the deviſe was 
void as to the lands according to the ſtatute of frauds ; for the le- 
gatee cannot take it in contradiction to the teſtator's words; and the 
deviſe in this will amounts to the ſame, as if teſtator had annexed a 
condition to permit Stephen to enjoy the land. This clauſe is im- 
perfect as well as the whole will; and the court muſt put a reaſon- 
able conſtruction ; which is, that none of the deviſees ſhould re- 


- ceive any benefit by this will, unleſs they ſuffered the whole inſtru- 


ment to take effect; not having regard to the validity or force of 


it according to the ſtatute of frauds, but to the clauſes and expreſ- 


fions uſed. The conſtruction put on the words my will, (viz. fo 
far as valid and executed properly). is much' too narrow ; and this 
makes a material diſtinction between this caſe and Herle v. Green- 


bank, where there was no condition in the will, it reſting ſingly on 


the conſtruction the court was to make, that it was an implied 
condition in the will, that thoſe claiming benefit by it ſhould ſuffer 
the whole to take effect; and then it muſt neceſſarily refer to the 


validity of the will : for it is rightly argued, this will cannot be ; 


read ſo as to ſupport a will of real eſtate, not being an inſtrument 
for that. In that caſe, when the court was to make ſuch a con- 
ſtruction by implication from the force of the inſtrument itſelf, the 
court muſt ſee the will, and could not know or take notice, that 
that was a will of real eſtate ; but here, if there is ſuch a condi- 
tion annexed to a perſonal legacy, the court muſt conſider every 


part of that, whether it is a matter relating to real eſtate or not. 
You muſt read the whole will relating to the perſonal legacy, let 


it relate to what it will, which is a ſubſtantial difference, and will 
prevent going too far to break in on the ſtatute of frauds, and at the 
lame time will attain natural juſtice; which requires, as far as may 
be, ſuch a conſtruction to be made; otherwiſe the intent of the 
teſtator may be overturned. And here is a circumſtance bringing 
it more within the reaſoning of Lord Cowper in Nos v. Mordaunt, 


than there was in Herle v. Greenbank ; that it is a diſpoſition _ 


among his children, and it is deſirable it ſhould take effect, if it can; 
1 . 0 | whereas 
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whereas in that caſe the further diſpoſition was among collateral 
relations; which therefore did not come within the reaſoning of Lord 
Ciwper, though I allow, that was but auxiliary reaſoning. This dif- 
fers, being an expreſs condition annexed to a perſonal legacy ; and 
therefore the defendant cannot take both real and perſonal, 


But there may be a difficulty how to carry it into execution; for, 
being an infant of tender years, ſhe cannot judge for herſelf; nor can 
the Maſter judge for her; it being on ſeveral contingencies ; ſo that 
until ſhe comes of age, no election can be made; till when, the 
plaintiff muſt receive the rents and profits of the eſtate ſubject to fur- 
ther order of the court; but muſt be reſtrained from committing 
waſte. If the infant ſhall ele& to have the land, then, whatever 

the plaintiff ſhail be intitled to as his orphanage part of teſtator's | 
perſonal eſtate, will be liable to make ſatisfaction for what he ſhall 
have received out of the rents and profits of the real, as the court 


| Mall direct. 
Coſts out of the per ſonal eſtate. | 


Note: In Brudenell v. Bowton (as cited) the teſtator by will 
executed according to the ſtatute, gave 800 J. to be laid out 
in land for one for life, and then for her children; and gave 
his eſtate by way of reſidue, ſo as to be a charge for debts 
and legacies on the real eſtate in default of the perſonal ; 
he made a codicil, not executed according to the ſtatute of 
frauds, revoking all former wills, and revoking the 800 J. 
legacy, and giving 4007. where his Lordſhip held, that 

could not revoke the diſpoſition made for payment of debts 
and legacies ; therefore the real eſtate was ſill chargeable 

| therewith. But the queſtion was, whether that 400 /. by the 
codicil could be charged on the real eſtate ; becauſe the co- 
dicil giving it does not charge the real? His Lordſhip held, 
it was a revocation of the 800 J. as originally charged; and 
was of opinion, that the 400 J. was charged by the former 
charge on the real eſtate by virtue only of the original will. 


Caſe 3. Ward wer/zs Shallet, July 26, 17 50. 

Settlement by | | | F 3 IOW 

huſband on Wife having a contingent intereſt under a bond given by buſ- 

| 4s 25 97 200g band on the marriage, but no judgment entered up, nor any 
. had alſo a leaſe of the cornmeter's office left 


agreeing with truſtees added for her, 
her friends her by the will of her father, whoſe executor would not aſſent to the 


wich ler don. huſband's ſale thereof, unleſs he made a further proviſion for her. 
tingent inter- But on a meeting with her friends, ſhe agrees, that upon ſettling 
en +89%% Fart of the money ariſing from the ſale for her ſeparate uſe during her 
creditors. | 2 | | 1 5 huſpband's 


in the Time of Lord Chancellor Hazpwicks. 17 


| huſband's life, and afterward for the children of the marriage, ſhe 
will part with her intereſt under the bond ; the other part of the 
money to go to the huſband ; who becomes bankrupt. 


The bill was brought by the aſſignees under the commiſſion to 
ſubject her ſeparate property; that the tranſaction was not to ſecure 
the bond, but to protect the huſband's eſtate againſt creditors. No 
conſideration from the wife's joining; for the office veſting in the 
| huſband, he might have diſpoſed of it without her, which would 
have bound her. In the caſe of Richardſon, Auguſt 1749, Deputy 
Marſhal for life becoming bankrupt, as he might by his acts anti- 
cipate the profits, though not diſpoſe of the office directly, his Lord- 
ſhip, though he did not take away the office (becauſe that was in 
the power of the city) yet appropriated the profits for the aſſignees. 
So of the profits of Blackerby's office of taking care of the Houſe of 
Lords, held affets for his creditors, In almoſt every caſe of this 
kind there is ſomething hard, where the wife is in danger of loſing 
all her proviſion, as his Lordſhip thought in Fitſer v. Fitſer, Fe- 
_ bruary 22, 1742, yet could not help it. There a wife had an an- 
nuity of 50 J. for life charged on land: her huſband on agreement to 
live ſeparate, aſſigned this annuity during their joint lives, in truſt 
to pay her part for her ſeparate maintenance, and part for her infant 
child; and agreed, that if he was ſued for her ſeparate debts, the 
tttuſt for her thould be void; he became inſolvent, and aſſigned over 
all his eſtate to his creditors : on a bill by the wife, the queſtion 
was, whether this aſſignment was voluntary and fraudulent as to 
creditors; and ſo held, and that this maintenance for his wife was 
not ſuch a valuable conſideration, as ſhould defeat the creditors ; 
and this though not under the acts of bankruptcy, which is ſtronger. 
Otherwiſe any thing of the wife's might be ſo appropriated for a 
= trifling conſideration, wherever ſhe has a fortune, which is in the 
1 huſband during their joint lives. A court of equity, where a huſ- 
buand cannot come at a truſt-eſtate of his wife, and has not before 
Z made a ſufficient proviſion for her, will ſay, he ſhall do ſo; but 
not where he wants not aſſiſtance of equity. 


* 


Lord CHANCELLOR, 


I: is improper to give relief in equity in this caſe, To be ſure it 
is the duty of aſſignees under the commiſſion to endeavour to en- 
creaſe the eſtate for benefit of creditors, and to inquire into any 
family tranſaction, eſpecially between huſband and wife, which is 
liable to molt ſuſpicion. But the court muſt not Carry it ſo far as to 
ct aſide an act for valuable conſideration ; and if this was to prevail, 
it is one of the hardeſt demands I ever ſaw. Firſt to the con- Huſband obli- 
ſiderations; the wife's joining in the ſale is rather the weaker part; ged to make 
perhaps the huſband might have diſpoſed of it without her, and {er provi 
| | i ion upon get- 
bound her thereby; but if her father had acted more cautiouſly, and ting wite's 
e Vor II. F | added truſt eſtate. 
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added truſtees for his daughter on her marriage, the court would not 
have let the huſband take it from her without making ſome further 
proviſion, if ſhe infiſted on it. The father did no do fo ; but his 
executor held his hand, and therein did reaſonably. It is true he 
might have been compelled to aſſent to the legacy; and in that caſe. 
of a bare aſſent to a legacy by an executor, I do not know that the 
court would put terms on the huſband. But on the ſecond part here 
is a clear conſideration ariſing from the wife and her friends; the 
parting with her contingent intereſt under the bond; which may be 
a conſideration as well as a certain intereſt ; and the wife inſiſting on 
the benefit of it, I think, is barred from any claim under the bond; 
for it is a tranſaction between huſband and wife with privity and con- 
fent of her friends. To ſhew that by ſuch an agreement, and claim- 
ing the benefit of it for her ſeparate uſe, ſhe is barred ; Theobald v. 
Defoy is a very ſtrong authority, where the wife was barred of a poſ- 
ſibility by ſuch an at. Then if this is a confideration, it takes it 
out of all the ſtatutes ; out of the ſtatute of Elig. in reſpect of cre- 
ditors ; to bring it within which it muſt be proved, he was indebted 
*Caſe 1. at the time of the act; as it was in Miſs Mindbam's caſe © the other 
day, where I put them to the proof of that; but the contrary rather 
appears here. Then how does it ſtand as to the ſtatutes of bankruptcy ? 
They do not extend to caſes, where there is a confideration ; there- 
fore if the father or a collateral relation, advanced a ſum of money 
| by way of new portion, in conſideration of which the huſband made 
New ſettle · a new ſettlement, it would be good againſt the creditors under the 
_— commiſſion ; unleſs proved that the ſettlement vaſtly exceeded the 
deration of a Conſideration; ſo that from the inadeqateneſs a colluſion or fraud 
new portion, was intended on the creditors; in which caſe, I believe the court has 
4 95.6 wget ſometimes ſo conſidered it: but nothing of that appears in this caſe, - 
good againſt Which brings it to the reaſonableneſs of it, And having married this % 
his credits. woman ſo incautiouſly, taking no judgment on the bond, nor any 3 
preſent ſecurity, (ſo that if the huſband became a bankrupt, there 7 
was no poſſibility of her coming in as a creditor, nor could ſhe have 
any ſatisfaction for this, unleſs the huſband gained a new eſtate) the 
ſettling part for the wife and children has nothing exorbitant or un- 
reaſonable in it: and there being a c nfideration for it, which takes it 
out of the ſtatutes, it is improper for the court to interpoſe and ſet 
it alide, This was a reaſonable act for her and her friends to do; it 
not appearing to be done with a view to the bankruptcy, nor that he 
was in debt at the time. RR | : 


Therefore the bill muſt be diſmiſſed, ſo far as it ſeeks to impeach 
and ſet afide this deed; but with liberty for the aſſignees to apply in 
caſe that contingency happens, on which the huſband would be in- 
titled to it, JV 
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ditors, if the poſſeſſion was left with the bankrupt; according to 


4njunction : and after an anſwer an order was made in 1731. conti- 


in the Time of Lord Chancellor Harpwicke. 19 
Cox verſus Bateman, Auguſt 1, 1750. Caſe 4. 


OUN LO NG BATE MAN having purchaſed a real eftate in Land hb i 


I Treland; with 1 500 J. ttuſt- money; Lord Chancellor ſaid, He land purchaſed 


. _ 5 ſt 
could not follow the money and charge his real eſtate therewith — 3 — 


there being no act of parliament in Ireland for that purpoſe, al-ſonaleſtate on- 
though there was to charge the real eſtate of bankers with their? charged. 
notes, vi. 8 G. 1. which was the foundation of the appeal to the 
Lords in the caſe of Burton the banker: but that act extended only 


to bankers. It was an unfortunate caſe ; but it could not help it; 


nor could he vary the rule, and make a law to ſubject the real eſtate. 


5 It was a breach of truſt, and muſt be a charge on his perſonal 


eſtate: but he would help it as far as he could; and therefore if any 
ſpecialty-creditors exhauſt the perſonal, let the ſimple contract cre- 
ditors ſtand in their place, to have ſatisfaction out of the real eſtate, 


Clavey ver/us How, Auguſt 1, 1750. Cafe 5. 
LorD CHANCELLOR. 


| A Deed, though in favour of creditors, may be evidence of an Deed, though 


act of bankruptcy; as it may be frauduient, though for ene 
may be evi- 


; ; ; : dence of act of 
Twine's caſe which was a deed in favour of a creditor. And that baakruptey. 


was the caſe in Jacob v. Sheppard ; where, on appeal, Lord King 
directed it to be tried, whether a deed in favour of a creditor was 
not an act of bankruptcy, although on the circumſtances it was 
found not to be ſo, I cannot make an equitable bankruptcy ; but a 


trial muſt be directed. 


Travers and Others, Executors of Lord Powis, verſusCaſe 6. 


Lord Stafford and Mr. Furneſs, O&. 1c, 1750. 


W Bill had been brought by Lord Pœuis, to ſtay proceedings at Injundionon 


law by the repreſentatives of Cantillon againſt him, as being praying on 
ſurety for Mr. Gage, who was indebted to the eſtate of Cantillon golvcd on 


and Hyughes, bankers at Paris; on which bill Lord Pers had an the merits, a 
new ONE Can- 
f 3 ; ; | not be applied 
nuing the injunction upon certain and ſpecial terms. It was afterward, for of courſe 

by conſent of all parties, referred to Mr. Fazakerly, who awardedonanamended 


15,470 J. due to the eſtate of Cantillon, A motion was afterward bf wer- 


made by the defendant to diſſolve the injunction; upon which ſpe- 
cial liberty was given to take out execution for the ſum awarded due. 


After 


20 CASES Argued and Determined 


Irregularity in After this a new bill was brought in 1743. to ſtay the proceedings 
3 on ſuggeſting ſeveral equitable circumſtances at large, relative to the 
waved by ap. account, and praying an injunction: a plea was put in by the repre- 
Pune ſentatives of Mr. Chantillon, of this order and award; which plea was 
allowed in March 1745. In 1749. a bill was brought to ſtay the 
proceedings at law on this 15, 470 J. and for an allowance and ſet off 


for what was due from the eſtate of Cantillon to Gage the principal; 
on which a bill of injunction was obtained, on motion to ſtay pro- 


ceedings at law until anſwer and further order. 


To diſcharge this injunction a motion was now made by the deſen- 
dants; for that upon no amended or ſupplemental, much leſs on a 


new original bill, between the fame parties, can an injunction, once 
diſſolved on the merits on a bill to ſtay proceedings at law, be re- 


vived for want of an anſwer as of courſe. 


For plaintiffs : Perhaps this might be the rule ; but it 1s not ap- 
plicable : for the demand in the laſt bill by the repreſentatives of 
Lord Poꝛeis is for a different equity, from what it was before, and a 
new right. But if any irregularity, the defendants by ſuffering ſuch 
a length of time, and by repeated applications for further time to 
anſwer, have ſubmitted to and waved it. 7s . 


Lord CHANCELLOR. 


The fundamental queſtion is, of the regularity or ir egularity; but 


attended with ſo many particular circumſtances, as perhaps it is not 
to he governed by the general courſe of the court as to ſuch injunc- 
tions, but by the diſcretion of the court. The juriſdiction of the 
court, as to injunctions, is a molt uſeful one; without which the 
benefit of any equity againſt proceedings at law cannot be had; yet 
may they be made uſe of as handles to delay the obtaining juſtice at 


law; and therefore it is the duty of this court to prevent the abuſe 


of that juriſdiction as much as poſſible. 


There are three points in the conſidering this cauſe; %, upon 


the nature of theſe proceedings, as it ſtands on the former abſtract- 


ed from the particularity of the order in 1743, by which a ſpecial 
liberty was given to take out execution. Next as it ſtands ſtrictly on 
the foot of the order. Next as to the length of time and acquieſ- 
cence of the defendants, (plaintiffs at law) and what is ſuggeſted to be 


a waving of the irregularity, 


As to the firſt ; abſtracted from that order, and ſuppoſing it had 
been only a general order, diſſolving the former injunction ; ſeveral 


things on that head are plain. That a bill may be in this court origi- 
nally on equitable circumſtances for an injunction ; and on filing it, 


if 
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in the Time of Lord Chancellor HaRDwIc²!E. 


if anſwer, plea, or demurrer, comes not in within a time limited by 


the courſe of the court, which is very ſhort, (and hardly a cauſe in 
which it is not neceſſary to pray further time) if the defendant 
ſtands in contempt, or prays time beyond the ordinary time, an in- 


junction may be until anſwer. But though there is liberty to do 
this, and that often tends to great delay (which cannot be avoided) 


vet if once an injunction is diſſolved on the merits upon the anſwer 


put in, whether by decree of the court on diſmiſſing the bill, or on 


motion upon coming in of the anſwer on arguing of the merits as 
they appear on the oath only of the defendant; if the plaintiff amends 


that bill, or files a ſupplemental bill with new matter, which is part 
of the. old cauſe, he cannot apply as of courſe for a new injunction 


to ſtay proceedings until anſwer or further order, (though perhaps it 


may be done on ſpecial motion); and orders ſo obtained have been 
always diſcharged, when applied for, as irregular and as obtained by 
ſurprize. The ground of that courſe of the court is, that the plain- 


tiff ought to ſtate his caſe on filing the original bill as to the merits 


of his equity; the court not giving hin liberty to ſplit and retail out 
his equity to apply upon another head for another injunction after 


his former is diſſolved. To apply this to the firſt point. The mo- 
tion to diſſolve the injunction was ſolemnly argued ; and the court 
held the order of reference by conſent an order of the court; there- 


fore the determination of the arbitrator, when made an order of the 


court, was within the terms of the order for continuing the injunc- 
tion ; and therefore they thould have the benefit of it, as if it had 


been decreed. It was rather ſtronger ; becauſe where there is a re- 


ference to a judge of the parties own chuſing, it ſuperſedes all errors, 


except corruption or partiality, which are not pretended in this 
caſe; and it is fit it ſhoald be ſo, otherwiſe there never would be an 


end of things. The injunction was not indeed diſſolved on that 
motion; becauſe then execution might be taken for the whole pe- 


nalty ; and then the plaintiffs might be put to bring a new bill; and 


therefore ſpecial liberty was given to take out execution for the ſum 
awarded. The plea put into the bill, which was to open the award, 
was alſo very ſolemnly argued, I allowed the plea of the award; 
in conſequence of which, the injunction, if there was one, was diſ- 
ſolved of courſe. One would have thoaght, there would then have 


been an end of it; but a new bill was brougitt, and a motion for 


injunction thereon. I am of opinion, that within the reaſon of the 
caſes above-mentioned, and the coarſe of the court, it was not re- 
cular, and that ſuch motion ought not to have been made; at leaſt 
it ſhould have been a motion bringing the whole circumſtances be- 
fore the court. Suppoſe, the former injunction had been diſſolved 


dy a decree, at the fame time diſmiſſing the bill; there could not 


be a new bill and injunction without a ſpecial motion laying the 
whole circumſt:nces before the court; for then it would be in the 
power of any one to obtain an injunction, If the anſwer is not ſuf- 


Vor. II. | G | Hklcient 
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ficient, exceptions are ſhewn' for cauſe ; and if any one is allowed, it 1 

would keep up the injunction. It is ſaid to be a new equity veſted = 

in the repreſentatives of Lord Pois ſubſequent to the time of the 3 

former bill, arid therefore they ſhould have the benefit of it in this ; 

ordinary ſhape ; if ſo, upon arguing the plea the bill ought to have v 

ft been amended; or rather (as it was ſubſequent matter) a ſupple- N 
| mental bill charging it; which would have put the plea out of the 1 
| | caſe, ſo that a new plea ſhould have been put in: but I deny the 1 
IN principle, that this is a new right. The plaintiffs had exactly the 8 
ll | ſame right, when the bill was filed in 1743; for if Lord Poris was 3 
„ . only a ſecurity for Gage, the ſurety is certainly intitled to the whole 3 
it | | equity his principal had; and therefore, if they had an alignment 0 
1 from Gage, they might have made uſe of the debt or demand due "A 
from the eſtate of Cantil/on to Gage, to defend themſelves againſt 3 

this demand by the repreſentatives of Cantillon on them as ſureties 3 
for Gage by having an account taken, and then ſet off. I cannot U 


2 8 


believe they did not know they had that demand; becauſe it is now _ 
admitted, that a bill had been brought by Gage in 1740, founded 
on that; ſo that there was a /zs pendens concerning theſe demands 
at the time of their bill in 1743: then why were not theſe demands 
ſtated in that bill? If they did not know it, it would rather be a 
foundation for a bill of review, as not known to Lord Poꝛois or his 
repreſentatives. If therefore the courſe of the court had been, that 
on exception for cauſe to maintain the injunction, a material ex- 
ception ſhould be opened (as was the courſe formerly) I ſhould no 
have thought this an exception to maintain that injunction. | 


. 23 * 
eee 
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But I ſhall ground my opinion particularly on the 2d point, the 
circumſtances of that order in 1743. It would be dangerous, that, 
after what has been done, the parties might file a new bill, and 
move for an injunRion until anſwer, without taking notice of that 
order. If fo, it would be granting an injuction by the court not 
only againſt proceedings at law, but their own proceedings ; for this 
is an order made in direct contradiction to the order in 1745, with- 
| out diſcharging it; which is irregular : ſo that it depends not in all 

| the parts of it upon the ſtrict courſe of the court as to injunctions, 
but in the court's diſcretion. The whole ſhould have been brought 
before the court, and then it would have appeared, this new bill 
was founded on an equity exiſting materially at the time of the 
former order; the ſurety beipg intitled to any equity the principal 
had. This order is therefore itregular. „5 
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As to the laſt queſtion, I agree with the plaintiffs that the irre- 
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gularity may be ſubmitted to and waved by the parties affirming it id 
by his own act, though at firſt irregular : but nothing of that was AN 
done by the defendants, any act founded on the injunction would = 
certainly be a waver of that irregularity, affirming that a regular in- 'Y 
7+. EE: „ junction 3 
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junction ſubſiſted. The defendant has applied for time to anſwer, 
but that may be applied for, whether there is an injunction or not, 


to avoid proceſs of contempt. This order then in 1749, ought to 
be diſcharged; and it would be an imputation upon the proceedings 


of this court, if it ſhould hold ſo ſtrict a hand as to ſay, theſe forms 


of the court as to injunctions, which are neceſſary in general, ſhould 
go to that extent as to be allowed without the merits entered into, 


after examined by an arbitrator which on a plea of the award was 


allowed ; eſpecially when grounded on an equity, which if not 
connected with the original proceedings would be no equity at all: 
and, when tacked to the other proceedings, an anſwer ariſes thereto, 


| that, if ſo, it was an equity luftig at the time of their bringing | 


the former bull 3 in 1743. 


October 1 5, 1750. 


OTION that ſervice of ſubprna to hear judgment on a per- 
ſon who acted as ſolicitor for one of the defendants, Mrs, 
Panifillan; might be deemed good ſervice ; her clerk in court not 


being to be found, nor any one attending at his office, nor the de- 
fendant, but they had found the laſt | place of her abode. | 


LoRD CHANCELLOR, 


I never know. it done, eſpecially upon a ſolicitor, who ſays he 
knows not where his client lives. But as theſe orders for ſervice are 


pretty much diſcretionary, it will be no great harm to allow it toge- 


ther with leaving a copy of the preſcnt order with ſome perſon in the 
houſe, which was the eres s laſt place of abode. 


Taylor ver/us Philips: Gly 17, 1750. 


Lozp CHANCELLOR, 


23 


Caſe 7. 


Orders for ſer - 
vice diſcre- 
tionary. 


Cale 8. 


HERE! is no inſtance of this court? s binding the inheritance of Infant's inhe- 


an infant by any diſcretionary act of the court. As to perſonal 
things, as in the compolition of debts, it has been done ; but never 
as to the inheritance; for that would be taking on the court a le- 


| giſlative authority, doing that which is properly the es of a 
private bill. 


It was urged, that the court had gone a good way, and Mr, Chet- 


7 wynd's cale by Lord Talbot mentioned. 


by 


LokD 


ritance not 
ound by act 
of the court, 


* CASES Argued and Determined 
| LoRD CHANCELLOR, 


There was an election to be made; ſomething was neceſſary to 
be done. I remember I was of opinion with the decree, when it 
came afterward in the Houſe of Lords. ens. 


Caſe 9. Fenhoulet ver/us Paſſavant, October 17, 1750. 

Sender in- TJ XCEPTION to the maſter's report that the bill was impertinent 

. only; the reference being whether ſcandalous and im pertinent. 

con'. | | | 

LoRD CHANCELLOR, 

Nothing rele- Scandal may be taken advantage of at any time, impertinence not; 

el ſeanda- if reported ſcandalous, it muſt be impertinent of courſe; but it may 
be impertinent without being ſcandalous. The fingle queſtion is, 


whether theſe charges, referred for ſcandal and impertivence, may be 


relevant to the merits: and the najus or minus of the relevancy is not 
material ; which turns on this, whether plaintiff has any ground for 
this ſuit or not; for if relevant, it cannot be ſaid they are ſcandalous 
or impertinent. Otherwiſe it would be laying down a rule, that all 
charges of fraud are ſcandalous; which would be dangerous, and 
cannot be the rule; for nothing pertinent to the cauſe can be ſaid to 
be ſcandalous. So in a bill to ſet aſide deeds for fraud, there are often 
groſs charges, which may be as well ſaid to be ſcandalous as this. 


Caſe 10. Meliorucchy ver/us Mcliorucchy, OX. 19,1750. 


Security for 
_ « Lay ſwer, that the plaintiff, who in his bill charged himſelf to 
ſhould be ap- be refident at Florence, ſhould give ſecurity to anſwer coſts : and the 


—_ « rad caſe of Glamorgan v. Rugby was cited, where his Lordſhip held it 


time to an- pretty much in diſcretion of the court, and might be taken advan- 


ſwer, if it ap- tage of at any time on the circumſtances. 
pears on face 
of bill, or is 
in defendant's 
knowledge. 


LorD CHANCELLOR. 


bill the plaintiff appears to be beyond ſea, as it does here, or if at the 
time of filing the bill it appears you knew it, you may apply for 
- ſecurity to anſwer coſts ; but advantage ſhuuld be taken of it in the 
firſt inſtance before anſwer, or time prayed to anſwer ; otherwiſe it 


is waved. If indeed you are ſtrangers to it, and it comes to your 


knowledge at any time in the courle of the cauſe, it may be prayed ; 
but here it is waved, it appearing on the face of the bill. 


OTION on part of defendant, after applying for*time to an- 


This has come once or twice before me. If on the face of the 


Ex 


we 
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Ex parte Wright, Ocz. 20, 1750. Suaſe 11. 


Lord CHANCELLOR. 


TN paſſing the accounts from time to time 20 a lunatick's eſtate, No coſts ofat- 
notice ſhould be always given to ſuch of the lunatick's relations _—_— 

to attend before the Maſter to check the account, as would be intij- A 

tled to a ſhare of his eſtate, if he had been dead inteſtate.; but they 

are not to be allowed the coſts thereof, unleſs ſome ſpecial caſe laid 

before the court.; as that they were at EX PENCE on ſome extraordinary 


*litigation as to the account. Otherwiſe if every ſuch relation, who 
thought he had an intereſt to attend, ſhould have the coſts, it would 
bring great burthen on the lunaticks eſtate. 


Ex parte Stanley, Oc. 20, 1750. Caſe 12. 


: Prion to ſuperſede a commiſſion of lunacy preferred by 


the neareſt relations of the party. 
| Log CHANCELLOR. 


It ſhould always be in the.name of the perſon, who has recovered 


a ſound mind, 


— . OF. 22, 1750. Caſe 13. 


ETITION by Owen to be e diſcharged from a contempt and . 

cuſtody for no- payment of coſts taxed for ſcandal and imper- 20 . 
tinence againſt F. Lifter, who had executed a releaſe to Owen; which the cleik of 
releaſe, it was inſiſted, ſhould bind Broom the clerk in court, who 5 


cofts. 
carried on the proſecution againſt the petitioner, 
Lonp CHANCELLOR. 


The clerk in court has a general lien on the duty recovered by 


his diligence and expence; which extends as well to collateral pro- 


ceedings as to a decree, But it is objected, that the client hasreleaſed 
it to his adverſary, and that that binds his ſolicitor or clerk in court; 
who, though they have originally a lien, on what has been recovered 


by their expence, diligence, and colts, yet that is not to extend to 


that degree as to prevent the client fairly and honeſtly from making 

an end with his adverſary, I am of that opinion, provided any 

thing appeared to be paid. If the client had by compoſition, or any 
Vor, Il. H reaſonable 
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reaſonable conſideration for the coſts, made an end with his adver- 
ſary, I would not ſuffer this equity to be ſet up: but if a clerk in 
court, having this equity, ſhall be diſcharged by a mere voluntary re- 
leaſe executed by his client and his adverſary, he might be defeated by 
a colluſion ; like the caſe ariſing out of Hertfordſhire about a year 
ago on motion. This is the diſtinction; the coſts are not paid; no 
N compoſition or conſideration; but a mere voluntary releaſe ſet up to 
1 defeat the clerk in court; which might be done in any caſe, if the 
{1} | | court ſhould ſuffer this. Had there been any confideration, 1 ſhould 
1 have laid weight thereon; but no ſuch appears on evidence. | 


WH As to this contempt therefore, and the attachment thereon, let 
1 | the petitioner be diſcharged on payment to Gras. it 8 that 
lit F. Refer has executed a 1 


Caſe 14. Ex parte Lord, OK. 22, 1738. 


{ti 
il | 5 ETITION to ſet aſide a commiſſion of bankruptcy 28 frau- 
wil dulently obtained, 


10 Fraudulent Againſ which it was urged, that: this petition was founded on the 
„ | bankreptcy. affidavit of three perſons, “ho by their voluntary affidavit came now 
Wy! into a court of juſtice, and ſaid, they were perjured ; having ſworn 
il themſelves creditors, when they were none. Then the rule of the 
| Civil law held, ſemel malus ſemper præſumitur eſſe malus in eodem ge- 
nere; and it appearing to the court, they ought to be proſecuted yor 
per jury on the late act of parliament, 


' Lon CHANCELLOR, 


3 r 
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—— 


On contradic- The general rule is, that whoever produces the affidavit of a per- 
tory affidavits (dn to contradict a Pruder made by that perſon, ſhould produce him 
dag ee ant court; a perſonal examination heing required: of which there 
examination was the' ſtrongeſt inſtance in Lord King's time, when 1 was Attor- 
required, ney-General. There were ſeveral perſons, who had been induced 
into this practice; and in conſideration of 2 5. 6d. a- piece came and 
ſwore themſelves creditors under the commiſſion, and figned the 
certificate; which was obtained thereon, The matter was diſcoveted, 
145 and they attended in.court.: Lord King recommended it to me to 
| proſecute them for perjury ; which I did. Here the perſons made 
the diſcovery ; which was not.in that caſe; and there is ſomething 
weaker here, for none of them ſwear to any reward, 
Let the commiſſioners i inquire, whether theſe three perſons w were 
creditors of the bankrupt, and for what conſideration ; and at what 
time the ſeveral notes, under which they have proved their debts 


under 
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- butied by parol evidence, that teſtator meant it. 


in the Time of Lord Chancellie HarDwicCkEe, 


under the commiſſion, were given by the bankrupt ; end whether 


any conſideration ; and at whoſe inſtance or ſolicitation they were 
given; and.inquire into the reality of any other debt, as they ſhall ſee 


This is a proceeding, which if allowed, it would be better, the 
ſtatutes of bankruptcy did not ſtand as a law: the court ſhould not 
in the leaſt give way to it. + 


4 


Blinkhorn ver/us Feaſt, Ofober 24, 1750. 


A Man by his will gave to two perſons particular ſpecifick lega- 
"1 cies, ſeverally to each by name, and in the laſt clauſe made 
them joint and ſole executors, ſaying nothing of the reſidue, The 
.executors were infants, 


The next of 1 brought this bill, claiming the ſurplus as a reſult- 


ing truſt within the rule, where executors have ſomething given: 
and that the next of kin will be aſſiſted here as well as an heir at 


law. The court in theſe caſes has gone upon general rules; not diſ- 
tinguiſhing between one joint legacy to the executors, or giving 
different legacies: but from giving theſe diſtinct. and ſeverally, teſta- 
tor could nut intend they ſhould take the reſidue jointly; and though 
theſe are ſpecifick legacies, it is ſetiled, that, if given abſolutely, it 


is the ſame as if pecuniary. 


For defendants: The executors have a legal right, By the rule of 
law the making an executor :is putting him in teftator's place ; ſo 


that he cannot be witneſs for the will, not even in a court-of equity, 


becauſe he is intereſted. The ground, on which the court goes in 
the above rule, is, that teſtator intended him this and no more; and 
therefore the reſidue ſhould be looked on as undiſpoſed. Foſter v. 
Munt, 1 Ver. 473. 2 Fer. 648, was determined on very particular 
circumſtances, and a very ſtrong implication that the reſidue was not 


given; there being a legacy to executor for care and pains, From 
that caſe a general rule was ſet up in this court, and ſeveral years be- 


fore it was brought back to common ſenſe and reaſon ; for it was at 
fiift contended for, wherever a legacy was given, any how, and 
whatever other difficultics aroſe, At laſt the rule was eſtabliſhed, 
that wherever a particular legacy wass given by expreſs words, ſo 
as to ſhew that particular gift was unneceſſary, if teſtator intended 


the legatee ſhould take the reſidue by making him executor, he ſhould 


conſequently be truſtee for next of kin: tut that equity may be re- 
| It is now ſettled, 
that the barely being a wife executrix takes away the preſumption, 
10 that ſhe is not excluded. So where the particular legacy to the 


executor is ſubject to a contingency or limitation over, that does not 


exclude 


27 
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exclude from the refidoe; becauſe it was neceſſary to give him the 


particular legacy expreſsly, in order to ingraft thereon, So where 


the legacy is with an exception, that will not afford a preſumption: 


alſo where one executor has a legacy, the other none, Where there 
is any thing ſhewing, that it was proper for teſtator to do this, and 


pet to intend them the reſidue, the implication fails, and there is a 


ſtrong reaſon here, vix. teſtator's intending to prefer one executor to 


the other, and to make a difference between them: but no preſump- 
tion ariſes thence, that he intended them nothing elſe, In Buffart v. 


Bradford, Nov. 27, 1741, teſtator gave one executor a conſiderable 


legacy, and to the other, his wife and children, a legacy for mourn- 


ing.: your Lordſhip held i clear, that a legacy to one of two execu- 
tors excludes neither from the refidie ; and that you ſhould think 


it hard to exclude an executor by a legacy for mourning. It is the 


act of parliament, which gives this to the next of Kin; not that they 


are favoured in this court ; and the above rule has gone far enough al- 


ready. Beſide, theſe executors are infants, and muſt be intended 
to be made executors for their own benefft; and teſtator has given 


his whole eſtate between both of them, but the reſidue is not parti- 


cularly given. But, if it was neceſſary, there is parol evidence ſuf- 
ficient, that teſtator tended to leave the whole to them ; and that is 
admitted i in caſe of fraud, to N identity, and rebut an Sy. 


Lox CHANCELLOR. 


There is but one queſtion: whether on the nnch of the 


will here is a reſulting truſt of the refidue of the perſonal «ſtate, over 
and above debts and legacies, for the next of kin? | 


There miphe have been ber incidental queſtion Upon ths read- 
ing the parol evidence: and it is certain, that it has been read to rebut 

* 2 Ver, 665. an equity ariſing from a reſulting truſt; as in Litilebury v. Buckly, * 
'Eq. 1 245. Bat fince Brown v. Selwyn. + 1 have han extremely tender of ad- 
FO. *#* mitting it in queſtions of this kind; though 1 never doubted it, where 
it was to aſcertain identity; or, in caſe 2 collateral fatiefadtion where 


there was a legacy by a father, and afterward a portion given. Not 


.that what was done there was final ; for Lord Talbot changed his opi- 


nion in the-courſe of the cauſe. At firft he read the evidence; and 


took time to confider of the point on the will; and next morning 
declared, he had changed his opinion as to the admiſſion of the pa- 
rol dende. and had it ſtruck out of the minutes; which might 
poſlibly be from his going on the words in the will, as has been ſaid, 
This is only to explain and introduce this declaration, that I do not 
give an opinion to reject this evidence in all events, but to lay it out 
of the caſe, as there is no neceſity: to enter into it at preſent. 


This brings it to the queſtion of reſulting ruſt ; for there is no 


Preteace of an inteſtacy; for he has died teſtate as to his whole 
| 1 <ſtate, 
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in the Time Of fied Cha nccllor HaRDWICkE. 


eſtate, from his heving made executors; es to which I remen.her 


a motion in B. R. (When J was a ſtudent) fer a probibition to a ſuit 
in the eccleſiaſtical court to compel a di libution of ſuch a ſurplus; 
which was granted; for certaii ly he was dead teſtate, by making a 


weill and exccutors, as to his wi ole eſtate, an d could not be dead in- 
teſtate at the ſame time. I have not a good while had a caſe . 


ine on the head of refulting tuft; and was glad of it, in hopes tha 

people were grown fo wile as to difpoſe of their wh 20le refidue in 
favour of their executors. The queſtion is, whether each of theſe 
executors having diſtinct pa; ticular legacies, not to both jointly, ex- 
cludes them from the ſurplus of the perſonal eſtate? Iam of opinion, 
it does not create a reſulting truſt for the next of kin. The caſes on 


this head have been various. Lord . Harcourt in general leaned in 
opinion to the executors; but theſe caſes have gone by ſteps. The 


fiſt was Foſter v. Mount: and it was a good while before the grounds 
thereof were ſettled; for the vehemence with which Lord Tefferies 


vnfortunately uſed to deliver himſelf, made it thought a caſe of 
fraud; but being afterward inquired into in another cafe: It appeared 
there was no 80 of fraud. From that time it was taken, that 
where a legacy was given to an executor for his care and trouble, and 


no refiduary bequeſt, there was a reſulting truſt for the next of kin; 
and a plain reaſon for it; for there was ſomething more than the im- 
plication arifing from giving him the legacy only, Afterward it came 
tobe a maxim, that it, was abſurd to give all and ſome; and thence 
an implication, that by giving part expreſsly, he did not mean to 


give the whole impliedly ; and therefore it has been determined, 


that any legacy generally to the executor excludes him from the 
benefit of the furplus, and makes him truſtee for the next of kin. 
But all theſe caſes have been to prevent the teſtator's being ſuprized 


into giving away a great ſurplus of the perſonal eſtate unadviſedly, 
merely by.naming an executor. But ſeveral limitations have been 


introduced on this rule; as where the legacy, whether ſpecifick or 
pecuniary, is given to the executor for life, that does not exclude 


him from ihe refidue; becauſe he meant to wh that particular legacy 
out of the refidae for the f. ake of giving him a limited intereſt, Fur- 

ther, if teſtator has piven a legacy for life or years, and the teſidu- 
ary tereſt over to another, (which was the Ducheſs of Beaufort's 
caſe) the court has ſaid, thar is not ſufficient to exclude executor 


from the ſurplus; becauſe that might be for the ſake of taking out 


the intereſt given over, So where a legacy, with an exception out of 
it, as in a gift of a perſonal thing, with ſome exception, of which 


there was a caſe before me and Lord Talbot, and we both held, that 
would not exclude the executor; as that legacy was inſerted, not for 


the ſake of the executor, but to introduce the exception. Afterward 
came Buffart v. Bradford, where I held, that it excluded neither; 
becauſe there was a plain reaſon, for which the teſtator might give 
that legacy to one executor, for the ſake of giving him a preference 
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in value to the other; as from the implication of law, in making 


them executors, they muſt take jointly and equally; which is within 


the ground of the ether caſes. So far has been ſettled in this court: 
nov comes a caſe, in which two infants are made executors; who, 


it is unlikely, ſhould be made executors for the ſake of adminiſtra- 
tion of his eſtate only, (which is a circumſtance ſtrengthening it, 
though I do not rely on that), and each has particular Jegacies out of 
his perſonal eſtate, I am of opinion, that will not exclude them 
from the benefit of the ſurplus for two reaſons. Firſt, he might 


give theſe legacies for the ſake of the inequality of diviſion of his 


erſona] eſtate among theſe executors; which is plain; for if it reſted 


oa the force of making them executors, it would be equally divided 


among them; to prevent which he takes out ſo much by-way of 
particular legacies, giving ſuch a mortgage to one, and ſuch a mort- 


gage to the other, the value of which is unequal, But, ſecondly, 
another reaſon might be given, for the ſake of their having this by 


way of diſtinC intereſts to themſelves in ſeveralty, not liable to ſur- 


vivorſhip by death of one. Conſequently no implication can ariſe 
from hence, that by giving theſe particular legacies he meant to make 


them truſtees; and this is ſtreygthened by both being infants, who 
cannot be intended to be executors in truſt for ſtrangers. 


The bill therefore muſt be diſmiſſed, ſo far as it ſeeks relief con- 
cerning the teſtator's perſonal eſtate, without coſts, | 


Lord Chancellor afterward ſaid, he had looked into Brown v. Sel- 


an, and that there was no expreſs bequeſt there of the teſtator's 
debts, as was apprehended, but a general bequeſt of the reſt and re- 


ſidue, &c. which he mentioned, that the Rate of that caſe might not 


be raiſtaken. 


Faſt wver/us Cook, October 30, 1750. 


NEREMIAH GO FF by his will gave 10001. for the benefit of 


his daughter for life; and afterward to be divided among ſuch 


child or children as his daughter ſhould leave at the time of her de- 


ceaſe, That daughter had married William Eat; who by bis will 


recited, That Go had agreed to give his daughter 1000/7. in mar- 


e riage, but did not, but by his will gave 10001. to his daughter for 
life and afterwards to go among our children,” Afterward he 
ſays, © Goff was a worthy and honourable gentleman; and, I believe, 
vas perſuaded, his giving the 1000/. in that manner was perform- 


ing the agreement; which 1000/. with other money I have laid 
„out in bank ſtock: now, in honour of his memory, and to make 


good his intent and will, I give to my wife 1000/7. and after her 
«« death equally to my two ſons William and Gilbert; my daughter 
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in the Time of Lord Chancellor HarDwicke. 


4. Lady Parker Lon having, in her marriage-ſettlement, releaſed 


3 right under the will of Goff, if ſhe had any”. 


Gilbert, as ſarviving his mother, brought this bill againſt the re- 
prelentatives of Bis father to have a trangfie of this 1000, bank 


end inſi ſted, the plaintiff was intided only to half; becauſe 


his father's will had made 4 variation from -his grandfather's: and 
next, that this claim being in contradiQion to his father's will, if he 
inſiſted on it, he muſt give up the beneficial legacies and portions 


therein, according to Noys v. Mordaunt, and Billing v. Dacres; by 
the late Maſfler of the Rolls in 1743, where the ule of jewels were 


© deviſed to the wife during widowhood, and then over; alſo money- 


legacies, coach and horſes: ſhe marrying again, claimed the jewels 
under a ſettlement, whereby the was intitled to them abſolutely, It 
was held, that if the inſiſted on that claim, the muſt relinquiſh her 


legacies under the will. 


For plaintiff: William Eaft intended the will of Goff ſhould be 
performed abſolutely, and that this 10004. bank ſtock ſhould be 


conſidered as the 10001, thereby given; and then that intent cannot 


be altered by the manner of directing it. In Huggins v. Alexander, 


Y Nov. 1741, John Alexander deviſed to his wife all jewels, plate and 
turniture; then all his real and chattel eſtate, ſubje& to two annui- 


ties due to his wife, in truſt to ſell and pay thereby all his debts; 
and all the reſidue of his eſtate to his children; and that it was his 
expreſs intent, that his perſonal eſtate, thus given to the children, 
ſhould be exemp: from payment of debts, The real and chattel 


eſtate was not ſufficient to pay all the debts and thoſe two annuities. 
The wife inſiſted, that even the perſonal ſhould be liable to make 
up the annuities: the children, that then ſhe ſhould forfeit the other 


legacies, The court held, that though plainly intended, this perſo- 
nal eſtate ſhould be exempt, it was not ſuch a contradiction of the 
will as ſhould defeat her of her legacies: the intent was, ſhe ſhould 
have the annuities, as well as that the perſonal ſhould be exempt ; 
and the law ſubjects the perſonal to debts, which ſhe might inſiſt on 


without ſuch a contradicting of the will. In another caſe, teſtator 


deviſed all his jewels to another, and legacies to his wife; ad held, 
the might claim her paraphernalia: 


Lonxp CHANCELLOR. 


This is a very particular caſe; for if taken on either will it is plain: 


the only difficulty is, from the neceflity that both wills muſt be taken 


together, It is a caſe for making both wills conſiſtent, if the court 


can: however if there is any claſhing between one and the other, 


juſtice 
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juſtice requires the will of 6%, original owner of the money, 
to le principally confidered ; tor though Eat has made a _rcci- 
tal of a promite from Co, yet it was not {o as to be a binding 
<blicatory contract; for no contract or agreement in writing appears; 
ſo that it wes only an honorary obligation on Goff, and ſatisfied by 
kin; as Ea. has realonably taken it. Taking it on the will of Goff, : 
it is plain he meant that no repreſentative of any children dying in 
| life of the daughter, ſhould take any benefit of this ſum or the pro- 
duce of it, but that it ſhould go 2s an increaſe of fortune to thoſe 
children in being at the time of her death; for he could not tell who 
would be the repreſentatives of thoſe who died in her life; and there- 
fore could not mean them. But certainly this is not deciſive in the 
caule; for the will of Eaſt muſt be conſidered, and whether that 
has made an alicration, TI: ſeems to do ſo on the particular word- 
ing of it; but J am of opinion, it was not his intent to 
make an alteration : and, confidering all the words of it, he has 
not, except as to Lady Zong and his purchaſe from her: and I be- 
lieve it was the introduction ct that alteration has occaſioned ſome _ 
obſcurity in this will, He could not intend to recite Goff 's will 
falſely; but has recitcd it ſhort and deſectively: nor could he mean 
to make an alteration in the ſubſequent deviſing part any more than 
in the recital. If it had ſtood on the deviſe to the two ſons, as an 
original bequeſt by way of limitation over to them after an uſuſruc- 
wary intereſt for life to their mother, though both had died in her 
life, it would have gone equally to their repreſentatives, they being 
tenants in common; but all the words are to be taken toge- 
ther; for how does he make good Grf's intent and will, unleſs he 
Order of aQs conformable there? In conſtruwg wills it is not neceſſatry to 
words in wills take all the words in the o:der they are. Suppoſe he had ſaid, in 
not conſider- 5 : 4 SIE 5 : 
ed, if rae in- honour of Gos memory be gives it to his wife, and afterward to 
tent better an- his two ſons, equally between them according to the will and in- 
_— schere tent Cf Geff, or to make it good {which is the ſame) it would. 
have made it beyond all doubt by interting thoſe words ſubſe- 
quent to the bequeſt to the ſons; for then it would be only a be- 
queſt to them in ihe ſome runner es in the will of 6%; ard it 
would be ſubject to jult the ſume contingencies, This is the 0: di- 
nary and common conſtruction in wills, not to conſider exactly the 
order of placing the words if it would better anſwer the apparent in- 
tent of the teſtator otherwiſe. It is plain this wou!d be ſo; then 
the placing thoſe words in the beginning or end ef the ſentence makes 
no difference, The following words ſhew he had no intent to alter 
Gs will in reſpect to all his childrer, but only his daughter; from 
whom he had purchaſed on her marr.age any benefit ſhe might have 
uncer the will; and that this is the only reaſon of his naming the 
two ſons; otherwite he would have left the expreſſion generally among 
the children, as Goff had done; but he could not do that without 
letting her in again, with whom he had compounded; and this is the 
conſtruction auſwering juſtice, becauſe this was the property of Goff 


1s 
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is warranted by the frame and texture of the will, and anſwers the 
intent of the parties. 8 | 


But admitting, for argument's ſake only, there was a variation be- E, eeptions to 
tween the two wills; and that the latter, notwithſtanding the refe- the rule of not 
rence to the other, would bear the conſtruction put on it by the de- claiming by 

7 | a . | one part of a 
fendants, I am of opinion, the right to this ſum muſt have reſted „ill and in 
on Goff's will: and that introduces the queſtion, whether the plain- contradiction 
tiff can break in on the conſtruction of his father's will, and at the 3 

ſame time claim the portion therein, according to the rule in Noys v. of ions ex- 
Mordaunt of not claiming by one part of a will in contradiction to preſſed not to 
another; which is a true rule, but has its exceptions? And it is far ns om 
from being clear, that if the conſtruction of Za/''s will was, as con- 
| tended for the defendant, that it would have that conſequence ; for 
| ſeveral caſes have been, and ſeveral more may be, in which a man 
by his will ſhall give a child, or other perſon, a legacy or portion in 
lieu and ſatisfaction of particular things expreſſed, which ſhall not 
exclude him from another benefit, though it may happen to be con- 
trary to the will; for the court will not conſtrue it as meant in lieu 
of every thing elſe, when he has ſaid a particular thing; which EAA 
has done in his will; declaring what the proviſion for the plaintiff 
ſhould be in ſatisfaction of, not of this ſum of money. | 


Let the defendant therefore transfer it to plaintiff, without coſts 
on either ſide. | | 


— — LL 


Pearce verſus Chamberlain, Offober 30, 1750. Caſe 17. 
At the Rolls. 


RTICLES between Robert Plummer and Daniel Pearce re- ,.:....F 
cited, that Plummer had carried on the trade of a brewer at partnerſhip in 

Hoddeſaon, and had employed Pearce as a ſervant and brewer ; who 3 eee 

having behaved himſelf faithſully, &c. and advancing a moiety of the gc cf eccu. 

value of the effects, he took him into partnerſhip for nine years, if tors, unleſs ſo 

Pearce ſhould ſo long live; but if he lived to the end of the nine years, Provided. 

the partnerſhip ſhould continue for any further term not exceeding 

. twenty-one years, as Pearce ſhould deſite, on giving notice to con- 

tinue it. It was provided, that notwithſtanding the death of Plum- 

mer it ſhould be carried on by his repreſentatives ; and that if Pearce 

ſhould give that notice, he ſhould not have it in his option to pay off 

os repreſentatives of Plummer, and carry it on himſelf, but with 

them. | | pe | 


This bill was by the widow and repreſentative of Pearce, againſt 
the repreſentatives of Plummer for an account, and for liberty to carry 
on the trade with the defendants. 

Vork. II. . For 
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CASES Argued and Determined 
For defendants was cited Godfrey v. Browning, 7 March 1742. 


where it was held, that one copartner could not appoint a repreſenta- 
tive to carry on the trade after his deceaſe; otherwiſe it might fall to 
the lot of an infant or perſon not atall fit to carry 1t on; and Baxter 
v. Burfield, B. R. Paſche 1746. where it was held, that a cove- 
nant to teach a boy his trade was reſcinded by the death of the 
maſter, on the ground that it was a bond to ſerve perfonally, and 
that he was not bound to ſerve an executor. : Ne 


For plaintiffs : It might be fo where it is a general partnerſhip ; 
for then the death of one partner would determine it: but not fo 
where a particular term has been agreed on: but if there was a caſe 
for that, it would not do here; becauſe the proviſion for the repre- ww 
ſentatives ought to be mutual, and ſhews, they did not guard againſt - | 
an infant's carrying it on. No caſe is cited to ſhew, that all partner- 2 
ſhips muſt continue or conclude on the living or death of the prip- 
cipals. On the death of the maſter the boy cannot become appren- 
tice by a courſe of repreſentation, as then it might be to the moſt 
ignorant perſon : but that is different from articles of copartnerſhip in 
a beneficial trade, wherein a right has been purchaſed for a period of 
years. In the caſe of Huddlſton one party was a lunatick, who | 
could not carry on the trade; yet Lord Talbot thought himſelf 
bound by the articles, and obliged the other to carry it on for benefit 
of himſelf and the lunatick. 5 | | 


Maſter of the Rolls. 


Conſidering the whole frame and defign of the articles, Pearce 
was only admitted in cafe of Plummer, and for his {kill in the trade; 
and after that end was defeated by his death, it could not be the in- 
tent that any repreſentative of him ſhould have an opportunity to 
carry it on; as it might fall into ſuch hands as could not be of ſer- 
vice: and though it might come to the repreſentatives of one, and 
not of the other, that is by expreſs proviſion of the parties. There- pf 
fore on the articles, the plaintiff is not intitled to a decree to carry on 1 
the partnerſhip. 5 e 1 
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But as a general queſtion, the conſequence with regard to trade 
weighs greatly with me. It would be of ill conſequence in general 
to ſay, that in articles of partnerſhip in trade, where no proviſion 
for the death of either is made, they might ſubſiſt for benefit of an 
executor who may not have ſkill therein. The plain eiff could be 
of no uſe in carrying on the partnerſhip. Plummer wanted one 
whoſe knowledge he could confide in. The plaintiff, the admini- 
ſtratrix, is intitled to one third, the infant to the other two ſhares. 
Her inteſtate might be indebted, and the aſſets wanted to be diſtri- 
buted, It is improper therefore to ſuffer ſuch a conſtruction, unleſs 
| | - the 
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the partnerſhip into his pocket, without accounting for it. 
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the parties provides for it. I remember that caſe in B. R. it was an 


action againſt the ſurety in a bond conditioned for performance of 


the articles: the maſter, to whom the youth was bound, died; 


the executors thought they might make ſome benefit of his time ; 


and the view therefore was not to have him perſonally their ſervant, 
and to inſtru him farther in the trade, but to put that benefit of the 
infant's ſervice into their own pocket. The court, conſidering the *pprentice 


g 5 a : . 1 not obliged to 
inconveniencies attending apprentices or trade in general, if infants eve executor 


were obliged to ſerve executors or adminiſtratars for remainder of forremainder 
the term, although not of the ſame trade with the infant, deter- 6 


mined it for the defendant, that the action would not lie. I alfo 


remember Huddle/ton's caſe; and am pretty certain (though not very 
poſitive) that he was under a great dejection of mind, ſo that a 
commiſſion was applied for; but before that queſtion came before 


the court, he had recovered himſelf, and was deſirous to carry on 
the partnerſhip: the court ſaid, theſe were accidents which could 
not be provided for; but that was no reaſon, when he had brought 


all his ſubſtance into trade, the other partner ſhould ſay, that a tem- 


porary diſorder intervening ſhould deprive him during life from going One partner, 
on with the buſineſs, and that he ſhould pur the whole benefit of notwithfiand- 
So that ins © tempo 


p | rary diſorder, 
the court held, he had not forfeited the benefit under the partner- conſidered a 


ſhip, but ſhould, notwithſtanding that accident, be conſidered ag Parner. 
partner. That caſe depended entirely on that circumſtance ; and 
there was a proſpect of his recovery, 


Thorne ver/us Watkins, October 30, 1750. Caſe 18. 


FF HE defendant was one of the executors of Richard Watkins, 
who reſided in Scot/ and, died, there and left his eſtate among 


his nephews and nieces, of whom the defendant was one; and was = profane 
: ject ren ing 


alſo adminiſtrator, and one of the next of kin of William Matkins, and 478 


who was intitled to a ſhare of Rzchard's perſonal eſtate; reſided in here, and ad- 
England, and died inteſtate. ene 

| | here, with 

| | debts or choſe 
in action due in Scotland; diſtributable as the reſt of his perſonal eſtate, 


It was inſiſted for defendant, that in accounting for Villiam's per- 8o if in other 
ſonal eſtate, ſo much thereof, as ſhould ariſe and accrue to his ſhare foreign coun- 
from Richard's perſonal eſtate, ſhould be accounted for in a different Pebis cn. 
manner from the reſt; v/z. ſhould be diſtributable according to the the perſon of 


rule of the law of Scotland, where that muſt be got in, and where 3 not 


half blood is not regarded: and it was compared to caſes, where it 


aroſe abroad, cited the caſe of The Hans Towns v. Jacobſon, 
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nor of the Plantations, if it ariſe there; which muſt be for form: 
and it is generally granted on foundation of the adminiſtration granted 


ject of England, reſiding here, and adminiſtration of his perſonal 


which indeed preſerve the laws of the different countries, the juriſ= 


would be the fame on a queſtion of this ſort ariſing in France or 


CAS Es Argued and Determined | 


Lord CHANCELLOR, 


This is a ſtrange imagination; for which there is no ground, either 1 
from the nature of the property, or the manner in which that pro- 
perty is to be recovered, Theſe are two diſtinct rights; for the 
eſtate of Richard muſt be ſued in Scotland, recovered in that right. 
William reſided in England, and upon his dying inteſtate the deten- 
dant takes out adminiftration, and by virtue thereof gives a bond to 
diſtribute according to the ſtatute of diſtribution here ; that is, every 
part of the perſonal eftate which came to his hands. What ground 
is there for what is inſiſted upon? Firſt, as to that which is to be 
recovered. If a man dies here, and adminiſtration is taken out here, 
where he has left a perſonal eſtate, and he has debts or part thereof 
abroad, in France, Holland, or the Plantations, that cannot be re- 
covered in abroad by virtue of that prerogative-adminiſtration taken 
out here, but he muſt inveſt himſelf with ſome right from the pro- 
per courts in that country; as adminiſtration muſt be from the gover- 


here; and then it muſt be diſtributed as here. But the preſent caſe 
is not ſo ſtrong as that now put; becauſe the defendant would not 
want that, but muſt ſue in the courts of Scotland to recover the 
perſonal eſtate of Richard; as repreſentative of Richard muſt recover 
it there: when it comes into the hands of the defendant, he will re- 
tain his own ſhare of R:chard's perſonal eſtate to his own uſe, and 
be accountable for that ſhare thereof belonging to William. So it 
ſtands as to the recovery of it; and therefore not ſo ſtrong or liable to 
objection, as it would, if neceſſary to ſue as repreſentative of William to 
get in any part of his perſonal eſtate. But that is not ſo material, as how 
it ſtands on the foot of the right, The perſon reſided and died in Eng- 
land; all his effects in England, and letters of adminiſtration taken out 
of the prerogative court of Canterbury. He had no right to any ſpe- - 
cifick part of the perſonal eſtate of Richard whatever; only a right 1 
to have that perſonal eſtate accounted for, and debts and legacies paid —_ 
out of it, and ſo much as ſhould be his ſhare on the whole account 
paid to bim; which is only a debt, or in nature of a cee in ation 
due to the eſtate of Y/illiam. Then it comes to this: a ſub- 


eſtate taken out here, with debts due to him or demands in nature of 
choſe in action in Scetland to be recovered by his adminiſtrator ; whe- 
ther that is to fall under a different rule of diſpoſition from the reſt 
of his perſonal eſtate. That never was thought of, and would c-eate 
contuſion, And this queſtion relates not to the articles of union ; 


dictions, forums, and tribunals of each country: but this queſtion 
would be the ſame after, as before the union of the two crowns; and 


Holland, 


„ 


in the Time of Lord Chancellor Hax DWICX E. = 


Juolland, whether to be diſtributable according to*the Jaws of thoſe 
counties or of England. The reaſon is, that all debts follow the 
perton not of the debtor in reſpect of the right or property, but of 
the creditor to whom due. Therefore in the caſe of a freeman of 
London, debts due to him any where are diftributable according to 
the cuſtom ; (otherwiſe it would be moſt miſchievous, if they were 
to follow the perſon of the debtor,) and then, when got in, it is 
diſtributed; and of that opinion I was in Pipon v. Pipon. This alto 
came in queſtion in the Houſe of Lords lately, in a caſe arifing on the 
lanacy of Mr. Moriſon ; for there the queſtion was, whether the 
rule would be the ſame in the courts of Scotland? And the opinion 
wes, that it would be the fame; and it was taken, that it would be 
the ſame on a queſtion between a court of France and a court of 

England: it was the fame ; and different from the articles of union. 
This is juſt the ſame caſe in reſpect of that. As to the Hans Towns 
v. Jacobſon, it was the cafe of merchants, ſubjects of England, go- 

ing to reſide at Hamburgh, and is different. It never was thought 

that on the death of a perſon having thoſe funds a bill muſt be 

brought by the next of kin of a particular part & that perſonal eſtate: 
the rule muſt be, that a bill be brought for the whole, according to 
what I laid down in Pipon v. Pipon; otherwile it would deſtroy the 

credit of the funds: for no foreigner would put into them, if, be- 
cauſe a title muſt be made up by adminiſtration or probate of the 
prerogative court of Exgland, it was to be diſtributed different from 
the laws of his own country. | | 
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The defendant therefore muſt account for the whole. 


Alleyn verſas Alleyn, October 31, 1759. Caſe 19. 


Son was intitled, under the marriage- articles of his mother, Peviſe of re. 
_ 1 . : 3 ſidue of real 
to have 1500 J. laid out in land to his ſole benefit after the and perſonal 


deaths of the father and mother. The mother died; the father, by for life not a 
a ſecond marriage had a daughter; and having made a proviſion 8 
her by a ſettlement, and by his will deviſed other parts of his eſtate laid cut in 
to his daughter and her heirs, and the refidue in truſt for his ſon for lands in fee by 
life, and then to the daughter with particular limitations and decla- 
rations of that truſt; and all his perſonal eſtate, except ſuch as was 
given to the daughter, to the ſame truſtees to pay all juſt debts and 
legacies; then to his ſon for life, with a bequeſt over to the daughter 


and her family. 


It was inſiſted this deviſe to the ſon was a ſatisfaction for the 1 500 . 
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CASES Argued and Determined 


LoRD CHANCELLOR, 


No authority that ſuch a been as this, of the reſidue of real 
and perſonal cſtate, after payment of juſt debts, to teſtator's eldeſt 
ſon and heir for life only, ſhould be conſtrued by this court a ſatiſ- 

faction for the 1 500 J. the fon was intitled to under his mother's mar- 
rioge- articles. If the ſon died in life of the father, leaving ſeveral 
a e there was no provifion for them. So if he ſurvived, as he 
did, and had iſſue afterward, But it is ſaid, this intereſt the ſon had 
under the will, conſidering the income of the real, and clear income 
of the perſonal eſtate during his life, will amount, by computation, 
to as much as he could purchaſe an annuity for his life with his 
1500 J. but that is no rule, and cannot by conſtruction make a pro- 
vilion by will, for life only, a ſatisfaction for an eſtate in fee, to which 
the children are intitled under the articles. Keutiſb v. Thomas, and 
Upton v. Prince, beſore Lord Talbot; where the abſolute pioperty 
was given, not for life only: ſo in Yohnfon v. Lady Smith before me. 
So that this cannot be conſttued a fatisfaftion without any words in 
the will for it; and it would be contrary to the words in the will. 
This 1500 /. therefore muſt be conſidered as a debt by 3 on the 
teſtator's ſtate, to be retained. by the defendant the ſon. 


Caſe 20. Glynn ver/us The Bank of England, Mev. 3, 1750. 


Bill by execu- ] Bill was brought by the repreſentatives of Nicholas Harding. 
_ ING Of | of Kingſton, againſt the defendants, touching ſeveral bank 


in teſtator's Notes, which were ſaid not to be exiſting, but loſt, The bill was 
hand ; the liſt founded on the loſs; praying a decree for the payment upon offer- 
not evidence ing to give ſecurity to refund and indemnify the defendants, in caſe 
property, and any other claim ſhould be made on them. There was no proof of 
left to law. the actual loſs of theſe notes, or of their being in the actual pofſeſ- 
Rule of evi- ſion of the teſtator at or before his death; except as to a paper, in the 
e <a hand- writing of teſtator, found after his deceaſe, containing a liſt of 
law. theſe, together with ſeveral other notes, which were marked as re- 

ceived by teſtator. The defendants theiefcre refuſcd to accept the 

terms offered; which, they ſaid, they never did, but where 1 it 


4 to have been che party's W 


Lord Chancellor, thinking it a hard caſe, ordered it to ſtand over 
for the bank to confider of it; and afterwards in 1741, directed an 
wer to try whether theſe notes were the teſtator's property or not. 


The iſſue never having been tried, a ſupplemental bill was now 
brought, and a petition to rehear ; the length of time which had 
ſince paſſed, without any other demand made on the defendants, 


2 having 
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ſurd. 


vour Lordſhip held in VWalmſley v. Child, 11 Dec. 1749, and directed Ante. 


in the Timę of Lord Chancellor Harpwicks. 


having made the plaintifi's caſe ſtronger for the preſumption of the 


Joſs ; but that, -if the court bond think proper to ditect an iſſue, it 
ſhould direct, that the above liſt ſhould be read in evidence to the 


jury; for whoſe conſideration it would be, whether it was proof of 


the teſtator's property, in like manner as the court has directed a 


man's own anſwer to lead before a jury. 


Objected for the defendants to the reading this liſt here, as it 
would be making one's own hand- writing evidence for himſelf, con- 


trary to a general rule. It is no more legal evidence of their being 


his property, than his own. ſaying ſo would, if he had brought the 


bill; nor conſequently for thoſe in his place. The rule of evidence 


is invariably the ſame as at law. Thas court's directing an anſwer to 


he read at law has been from the peculiarity ; for all the caſes, where 


that has been done, have been where there was but the oath of one 
witneſs contradicted by the anſwer on oath of the defendant ; in 


caſe this court cannot make a decree for plaintiff, which rule is 
adopted from the civil law's not making a decree againſt the party 
on the oath of a ſingle witneſs: then where the court has been 


doubtful, and thought more light would appear on further examina- 


tion, it has directed an iſſue, and then always directed the anſwer 


to be read as well as the witneſs examined, otherwiſe it would be ab- 
A demand on a bank, or goldſmith's note is merely legal; as 


the plaintiff to bring his ation. The loſs of bank notes is no-ground 
to change the juriſdiction, becauſe the contents may be proved in a 
court of law as well as here ; although loſs of a bond will change 
the juriſdiction ; becauſe profert and oyer of the bond is neceſſary 
at law; not ſo of notes. The indemnity is not objected to: the 
only queſtion being as to the property, which was admitted in 
Walmſley v. Child. One of the great profits of the bank ariſes from 


Joſt notes; and they think it of very great conſequence to oppoſe 


this, as it is under ſuſpicious circumſtances ; for it is extraordinary, 
that ſo large a dealer as the teſtator ſhould not miſs them in his life, 


if 16ſt, His executrix and reſiduary legatee, who ſurvived him half 


a year, put in an inventory, and no evidence of this being within it. 


The plaintiffs privately got an account from an inferior officer of 


the bank of ſuch notes as were not received by teſtator, and then 
produce this liſt; which, if allowed, will give room to colluſion. 
There is a diſtinction between thoſe that were paid and croſſed, of 
which the plaintiffs admit there were four paid by the bank, though 
there were more; which ſhews this is not a fair entry; and he, who 
has clearly delivered out four, may have delivered out the reſt ; and 
therefore they may be out of his poſſeſſion before he died. 


or plaintiff: This evidence is proper and legal ; but, if not 
_Arictly ſo, ſhould be received here; this court conſidering circum- 


ſtances 
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ſtances and evidence which is founded on equity, and will not leave 


it to the ſtrict courſe of law: as in the ordering an anſwer 
to be read at law. So where a witnels, indifferent at the 


time, is examined on interrogatories, and afterward becomes inter- 


eſted, the court has ſuffered his depoſition to be read. No rule of 


evidence is univerſal, though it may be general. Such is the rule, 


that non can make evidence for himſelf; for in Serle v. Lord Bar- 
rington, an obligee's own entry of the payment of intereſt on the 


back of the bond, after his death was read to take off the preſumption. 
from length of time; and therefore made that a debt, which other= 
| wife would not have been a debt at all: as was held by Lord Ray- 


mond, and afterwaid in the Houſe of Lords, upon a bill of excep- 


tions defired by him; ſo that evidence under a man's own hand- 
writing may be given for himſelf, Shop-books of tradeſmen and 


brewers books have been read as evidence; as admitted in the caſe 


of Sir Stephen Evans, after a length of time. A parſon's books of 


his receipts of tithes, though no evidence in his life, may be pro- 
duced for his ſucceſſor, as proof of the fact of payment, though 
not of the right thereto; the court conſidering an act, probable in 


its nature and by a proper hand, as not done to furniſh evidence to 


himſelf to his own benefit. Return of a rent-roll by a bailiff is evi- 
dence, that thoſe ſums were paid; a ſteward's book is evidence of the 
reality of a releaſe by his Lord ; becauſe he could have no view him- 
ſelf, and was doing his duty. Entries by caſhiers and clerks have 
been held, after their deaths, evidence of payment ; becauſe, being 
entruſted, they were the natural perſons to pay; and it will be pre- 


ſumed they made juſt entries, On lois of writings the law is very 


indulgent, admitting very looſe evidence. Invoices ſent from be- 


yond ſea, are admitted, from. the circumſtances, to prove property; 


and the ſeal of a notary publick allowed, if from beyond ſea, be- 


cauſe it cannot be proved in a better way: though not ſo of a no- 


tary publick here. Entries of births in family bibles, though en- 


tered for ſervice of the children, are never reſuſed. It is impoſſible 
that the teſtator could have any view in this to the time of his death, 


or for the benefit of his executor, Mankind in general only enter 
in their books this ſort of property. Here is a ſtrong circumſtance, 
that twenty out of twenty-four bank-notes are now unpaid ; which 


number adds weight to the authority of this evidence. There can 


be no inconvenience in admitting it; the demand is ſuch, as that 


defendants run no hazard: whereas if not admitted, this will be an 


inſtance where juſtice cannot pcflibly be done ſor want of making 


the legal proof required; which might be in a very hard caſe; 


as of a widow unprovided for, Defendants own they have no right 


to the thing, though a legal demand, yet is the relief better here; 
like forgery, which though properly triable at law, this court has a 


concurrent juriſdiction for the ſame reaſon. 
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I was willing to hear b thing that could be offered; becauſe 
undoubtedly -the caſe is, by the length of time, in which no demand 
has been made on the Bank, made better for the plaintiffs; as the 
preſumptive evidence of the loſs of the notes (ſome of which have 
been iflued.20 years) is grown ſtronger: yet this ſupplemental bill 
in nature of a bill of review is extraordinary for it is no ſupplemen- 

tal matter at all; becauſe ſuch matter muſt exiſt at the time of the 
decree made; and muſt be ſuch as could not be then known or 

made uſe of: whereas the ſubſequent length of time could not be 
ſuch a matter: therefore it is an improper method: though as ts 
the petition to rehear, it is proper, the decree not being inrolled. 


But the ſingle queſtion now before me is, as to the admiſſibility 
of this liſt as evidence; which, it is inſiſted, may be read by the 
repreſentatives of Nicholas Harding to prove, that at or about the 
time of his death he had in his poſſeſſion, or was intitled to theſe 
notes. Tt is inſiſted upon two ways; firſt, that it is proper legal 
evidence of this demand on the bank. Next, ſuppoſing it not ſtrictly 
ſo, that it is a ſort of evidence this court ought to admit in a caſe 
of this kind; becauſe this bill is to have payment of the money not 
abſolutely, but on ſecurity to indemnify the Bank againſt any other 
demand for the notes; therefore the court ought to read this paper 
and that it is ſufficient to found a decree of this court upon -fuch 
ſecurity. | 8 _—_ 


As to the latter queſtion, whether there is any difference between 
this and a court of law; I am of opinion, there is not; and it would, 
be of mifchievous. conſequence to lay down a different rule of evi- Beidenceiia 
dence in equity, from what it would be at law: the rules of evi- equity ay at 
dence in general are the ſame in both courts as to the matter of la. 
fact; and this is a demand at law, The bill is founded on the 
loſs, and praying payment on the ſecurity ; but the latter part 
does not vary the caſe as to the rule of evidence or queftion 
of equity. A man is not intitled to bring a bill into equity in general Difference | 
for a ſatisfaction upon a note loſt ; he may for a diſcovery properly. 3 _ 
If it is a bond, it is for ſatisfacion and payment of the money; be- and of a bond. 
cauſe at law he cannot declare without a profert and giving oyer On a note the 
of the bond: but that is not the caſe of a note ; for if loſt, he may ib 
recover at law thereon. There may be circumſtances indeed in 
which he may be intitled to come into equity in a caſe of this kind: 
but this is in general barely on the loſs of a note. It is ſaid, that by 
«uſage of the Bank eſtabliſhed among themſelves, they do on the 
:loſs of a note pay the money upon ſecurity given to indemify them; 
_ which practice of the Bank is made an equity; and as it is an eſta- 
liſhed practice by a great corporation, in which conſiderable part of 
Vol. II. og. 6 the 
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the money of the kingdom is veſted, their practice might be 2 
foundation for the court to go on, in caſe a ſufficient account is 

given of the property of the notes: but {till as to the right to the 

notes it is a queſtion at law. I do not ſee, that the rule of evidence | 

differs from what it would be at law, or that it was improper in this 

court to direct that iſſue to try that at law, vig. the property; which 

was the previous queſtion to that concerning the loſs which from 
circumſtances might be reaſonably collected. To ſhew that the 

rule of evidence is different, ſeveral caſes have been cited; the 

principal is that, where the court has ordered an anſwer of a defen- 

dant to be read at law in evidence to a jury; which could not be. 

done by the rules of law. That he reſted fingly on this; that if 

Anſwer of there is a bill on an equity in this court, and the fact on which it 
deln ariſes is denied by the anſwer, and the equity proved here but by 
be read tio one Witneſs by the plaintiff, he can never have a decree, if it reſts 
6 Jury. on the oath of the defendant againſt one witneſs, and no more: 
rm... there are caſes, in which the court has doubted concerning. 
the fact, and has directed a trial at law: then the objection by 

the defendant is very clear, that if it was ſent to law barely, the 

plaintiff calls his witneſs, the defendant cannot. make uſe of bis 

anſwer, and the plaintiff muſt recover, and therefore the court might 

as well reverſe their rule: to avoid which abturdity the court ſays, 

the defendant's anſwer ſhall be read to the jury; for whoſe con- 

Witneſs indif- ſideration it will be, what credit the anſwer ſhall have: which is 
erent when quite a diſtinct reaſon from what is inſiſted on here. Another caſe 
Sena "FA is, where a witneſs is examined on. interrogatories, being at that 
tereſled after tiine indifferent, and afterward by accident becoming interelled in 
wards, read. the thing in queſtion, the court has ſuffered his depoſition to be 
read; which has becn done on juſt reaſon; becauſe his evidence 
muſt be taken as it ſtood at the time of his examination, which 
ſhould not be ſet aſide, unleſs it could be ſupplied by other evi- 


Witneſs to a 


bond becom- dence; and the caſes have been of that kind. In courts of law, if 


| deer o a ſubſcribing witneſs to a bond happens to be afterward repreſentative 
gee ; his haud Of the obligee, and is forced to bring an action, you can never 
proved. examine the plaintiff there; it being impoſſible: but the rule is to 
| ſuffer his hand to be proved in like manner, as it he had been dead. 
But theſe caſes depend onthe particular, reaſons, which attend the 
.citcumitances of them. | | | 


Vet if the plaintiff is in the right in coming into this court upon 

the offer of ſecurity, and Jays before me legal evidence, 1 ought to 

One.cannot read it; which brings it to the other queſtion. I am unwilling to 
en ev. ive a ſtrict opinion; but thus far I will go. Several caſes are cited 
2. to ſupport it. The rule is, that a man cannot make evidence for 
himſelf. What he writes or ſays for himſelf cannot be evidence 

of his rigbt, and conſequently cannot be for his repreſentatives claim- _ 

ing in his right and place: although I will not fay, how length of 

time may vary it; but otherwiſe it cannot be any more than for 

| : . : himſelf, 
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bimſelf. As to the caſes cited to prove that it may, the firſt is, Indorſements 
that of indorſements by an obligee of the payment of intereſt; bur? oblercet 
that is different; it is not a caſe to prove the original right to the intereſt, evi- 
thing in demand at all. Indorſements by obligee of the payment fence to take 
of intereſt of a bond, are evidence againſt that obligee origi- dio of tins. 
nally in the nature of the thing; and the other is only conſe- 
quential evidence to take it out of the preſumption ariſing from 
length of time, that he ought to have the benefit of it on the other 
hand; and in that caſe, I toe it, the-indorſements were made and Serle v. Lord 
| bore date within the 20 years; for if thoſe indorſements were dated Barrington. 
after the expiration of 20 years, though they were evidence of the 
actual payment of intereſt after that time, they would not be evi- 
dence to take it out of the preſumption. Another eaſe was that 
of tradeſmen and ſhop- books; which turns the other way; and nosbop books 
inſtance, where entered into a man's own hand, that they have been in e 
admitted after any length of time as evidence. At the time of ma-yjqerce. © 


king the act of parliament of J. 1. there was an opinion growing up, gies by 
that after a certain length of time a man's own ſhop- books ſhould ſervans after 
be evidence for him after the year; to prevent which was that act e death 
of parliament made; as I have been informed by Lord Raymond, opon ; 
conſulting him. It was to take away that opinion, that after the 
year that might be evidenee. It is true, there are ſeveral inſtances, 
which ſuch books, and brewers books, entered by ſervants uſed to 
| make the entries, have been admitted, they being dead; but that is 
not the preſent caſe, which is of entries by himfelt in looſe papers 
ef the dates, and onder and contents, of theſe bills. The caſe 
neareſt to this, and which may make this deſerve to be conſidered 
at law, was that, where the queſtion was, whether Sir Biby Lake 
'ſhoald be conſidered a truſtee for Sir Stephen Evans; which was 
tried in B. R. where the ſhop- books of Sir Stephen Evans were ad- 
mitted to be read as evidence after a length of time; but they were 
entered by ſervants, and do not prove, that, if made by himſelf, 
they would be admitted. That went a great way, and was a new Parſori's Re- | 
caſe, Another caſe was of receipts by a parſoh of tithes, which has ceipis for tithes 
been admitted for his ſucceſſor, and goes a great way, but differs in 1 
ſome meaſure; the parſon knowing theſe entries cannot benefit him- 
ſelf nor his property, his repreſentative having nothing to do with 
the living, but for his ſucceſſor; who ſtands indifferent to him; nor 
it is to be preſumed, falſe entries would be made by him for his 
ſucceſſor, Then why ſhould not this be tried at law, as it has been 
directed? It ſtands juſt before me, as it would on the trial. 
It deſerves the conſideration of the Bank privately, how far they 
will inſiſt on this. Ts is true, part of the profits of the bank in trade ; 
.ariſes on contingencies: of this fort from the loſs of notes; which is | 
part of their gains; nor can a man come into the court, and ſay, 
'they are not intitled to the money, that they are debtors to ſomebody, 
a | T0 and 
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note, and loſt it, they will pay the money on ſecurity given to in- 
demnify them. Confider how near this caſe comes. The perſon 
himſelf is dead; ſo that he cannot make the oath.; then his executor 


makes oath (though it cannot be read here) that he believes his 
- teſtator had theſe notes, and loft them; and brings a liſt in the te- 


teſtator's own hand: can a man go farther? There is indeed a cir- 
cumſtance, which might give the Bank a ſuſpicion ; that among 
theſe notes there is a diſtintion made of thoſe that were paid and 


croſſed.; the plaintiffs admitting that four have been paid by the, 
Bank; though the defendants ſay more; this, the Bank ſays, ſhews. 
it is not a fair entry; and that he, who had clearly delivered out 
four may have delivered out the reſt, and therefore they may be 
out of his poſſeſſion, before he died: which may weaken it; but 


without that circumſtance I cannot ſee how one can go further than. 
an oath of belief they were in the teſtator's poſſeſſion, and then pro- 


ducing a liſt ander the hand of a perſon of credit, as the teſtator is 


admitted to have been. 


But I am of opinion this evidence cannot be admitted; not that 
it is by no means admiſſible ; but that it ſtands before me juſt as be- 


fore a court of law, and therefore go to law: although I know ne 


inſtance of a court of law going ſo far. 


miſſed. | 
Sir John Strange, Maſter of the :Rol!'s, happened to be preſent. 


Attorney General ver/us Meyrick, {Vov. 6, 1750. 


Caſe 21. DE 
| At the Nall. Sir Jolm Strange Maſter of the Rolls. 


Mortgagee in 
poſſeſſion un- 


charity all ; BE Ares 2 95 g 
money que by being in poſſeſſion he made a will in 1744, in which was this 


wiede ue Clauſe ; © Whereas I am poſſeſſed of certain ſums of money due by 
; mortmain act. mortgage and other ſpecialties, ſecured to me on the eſtate of 
9 G..2. * Oliver Jones together with other effects, my will is, and J give 
all the ſaid money in any ways due by mortgage, notes, or afſump- 
it on the eſtate of Oliver Jones, whereof I am now poſſeſſed by 


*© habere facias pofſeſſionem, and alſo all my perſonal eſtate, in truſt 


to pay my debts, legacies, and funeral expences ; and afterwards 
| 8 h 5 * : 66 that 


and that he can ſhew a probability of tide. The rule of the Bank , 
that if a man comes, and will make oath, that he was owner of the 


The -dectee muſt be affirmed, and the ſopplemental bill dif- 


LIV.ER Jones, ſeiſed in fee, in 1724. mortgaged to William 
Edwards and his heirs for a ſum of money and intereſt ; which 
Pf wap not being paid in tine, [Edwards the fon brought an ejectment, ob- 
chariey an tained judgment, and writ of Habere facias poſſ. ſionem ; under which 
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i that the truſtees ſhould ſettle a place for the ſchooling and teach- 
* ing ſo many poor boys, cloathing them, &c. and to pay the 


% maſter for ſuch teaching, as the intereſt of the money I am poſ- 


«© ſeſſed of by ſecurities on the eſtate, late of Oliver Jones, will ſup- 


port and maintain; and I deviſe to them all the money due on that 
ce eftate, to be laid out at intereſt on good ſecurities to apply the 
© intereſt thereof to the maintenance of the ſaid ſchool for ever.“ 


This information was to have the charity eſtabliſhed and carried 


into execution. The heir at law of Oliver Jones, being a party, 


inſiſted by his anſwer to redeem ; but had not yet done ſo. 


For the relator: The mortgaged premiſies are not deviſed, but 


only the money due by mortgage; and the heir at law of teſtator 


-ought to be a truſtee for the charity; this deviſe not being within 


the intent or words of the mortmain act gG. 2. It is only a deviſe 


of the beneficial, not of the legal intereſt which deſcends to the 


| heir : the lands are alienable; and this is given in money, not as 
land. Mortgages are always perſonal eſtate in this court; and the 
mortgagor, not mortgagee, conſidered as owner. This was liable 


to pay debts, and to be recoverable by an executor, without whoſe 


aſſent it could not be demanded by a legatee. It is doubtful, whe- 
ther by deviſe of all one's eſtate; a mortgage will paſs. Though an 


alien is not capable of taking lands, it has never been determined 
that he might not take a mortgage: ſo of a papiſt. Beſides ſecurities 
for money, are allowed to be given under the requiſites of the act 


by the firſt clauſe. | 


E con': This caſe is expreſſly within the meaning and proviſion 
of the act; the intent of which was to prevent that falſe charity 
ariſing from oſtentation and vanity: deviſing the money due on 


mortgage is a deviſe of the mortgage, vg. of all the beneficial inter- 


eſt the teſtator had; ſo that it amounts to the ſame. This is only to 
be conſidered as perſonal eſtate as between the executor and heir at 
law of mortgagee ; and the reaſon of being fo confidered is from its 
not being the intent to realiſe it : but as to other purpoſes it is to be 
conſidered as land, like a deviſe of rents and profits of land, which 
is a deviſe of the land itſelf; and by the intervention of a court of 
equity this may be made land, It is to be confidered as it ſtood at 
teſtator's death; and then any other future act, whether it is redeemed 


or not, will not alter the caſe. If mortgages on an eſtate are not with- 
in this ſtatute, it would be eaſy to elude it; for then the mortgagor, 


as he pleaſed to redeem or not, might make it within the act or not: 
this is like the popery act; and will not be conſidered by the court in 


the ſame light, 


a 


e N Maſter 
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Maſter of the Rel!s 


Z Took time to conſidered of the cauſe, which was heard laſt July, = 


and now pronounced his decree. 


In conſidering the general queſtion, whether or no this deviſe is 


within the act, two things are neceſſary to be inquired into; firſt, 
what right or intereſt would paſs by this will in the matter in con- 
troverſy, if that ſtatute was out of the caſe? Secondly, when that 
intereſt is ſeen, which would ſo paſs, then to conſider whether that 
does or does not come within the prohibition of that law ? 


Conſider the teſtator's right at the time of making the will, and 
alſo of his death. As it was a mortgage in fee, the legal eſtate 
deſcended on his death in the whole inheritance to his ſon and heir; 


who has recovered in ejectment poſſeſſion of the eſtate, and was 


intitled alſo to the equitable intereſt of the mortgage-money conſi- 
dered as perſonal eſtate, and capable to paſs as ſuch ; and, being thus 
owner, made the deviſe in queſtion. The diſtinction made on the 


part of the relator, between a deviſe of mortgaged premiſſes and of 


the money due on mortgage does not ſeem well founded. By a 
gift of all one's mortgages, to A. the whole beneficial right paſſes to 


him; and, be the legal intereſt either in the heir or executor, as it 
is a mortgage in fee or term for years, each will be conſidered as 


truſtee for A. who will be permitted by the court to uſe their names 


to get the money, or make the pledged eſtate his own by foreclo- 
ſure. If it would be ſo in that caſe, then would it be equally fo, 


though the phraſe uſed is money due on mortgage; where unleſs the 


court conſtrues it to paſs the whole intereſt of the mortgagee, it will 


make it in effect a void deviſe, or at leaſt put it in the power of a 


third perſon, whether the deviſee ſhall take thereby or not. And 


it has rightly been compared to a deviſe of rents and profits, by 
which the land itſelf will paſs ; for what is the land but the profits ? 
In Maundy v. Maundy, B. R. Trin. 8 Geo, 2. it was held, that by 
deviſe of ground-rents the land itſelf would paſs. But if this is not 
ſufficient, it is farther obſervable, that the deviſe in queſtion is to 
them and their heirs of all the money due to the teſtator on the ſaid 


eſtate; which muſt either paſs the legal inheritance to them and 


their heirs, or, if that is ſtill left behind in his own heir, he will be 
barely a truſtee for them. 
tereſt would paſs to the deviſees; who would be intitled thereby 
to every right, the deviſor himſelf had to compel payment of the 
money, or to make the eſtate their own by forecloſure. 55 


The ſecond inquiry muſt depend on conſidering the reaſon and. 


deſign of that law, and the clauſes therein; the title of which is 
2 N o 


Therefore by ſuch deviſe the whole in- 
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to reſtrain the diſpoſition of lands whereby they become unalien- 
able; and the preamble recites them to be prohibited by Magna 
| Charta, Sc. Uhe act of parliament is not a total prohibition to 
give land or perſonal eſtate to be laid out in land, but only ſub modo 
and any variation therefrom is declared to be a publick miſchief. 
Then ſuch a conſtruction ought to be made by the court, as is moſt 
effectual to repel the miſchief, and advance the remedy. Therefore 
if this deviſe tends to let in the miſchief intended to be prevented, 
it is the duty of the court to guard againſt its taking effect. The 
only conſideration for the court is, whether the gift in this caſe 
comes within the prohibition or not: and I am of opinion, that 
this deviſe comes within the expreſs words and plain intent thereof. 
The deſign of the act was to lay a reſtraint on every method, where- 
by land might poſſibly come to ſuch hands, unleſs by the manner 
therein preſcribed : the firſt part therefore is abſolute ; leaving how- 
ever more liberty as to perſonal eſtate; but ſeeing that would not 


ſufficiently anſwer the intent of the legiſlature, if confined to land, 


it adds a prohibition as to perſonal eſtate, that it ſhould not be given 
to be laid out in the purchaſe of land. But was there no other way 
whereby the intereſt in land might come to a charitable uſe ? Yes, 

money due on mortgage was a charge and incumbrance on land ; 

the payment of which depended on the pleaſure and ability of the 
mortgagor; therefore the parliament has by expreſs words taken in 
this by the third clauſe; the words of which, if they do not extend 
to the caſe of mortgages, I am at a loſs to know, for what purpoſe 
they were put in. The meaning was, that you ſhall not give to a 
charitable uſe that which is or may be a charge on land, though not 
ſo at the time of the gift. Suppoſe a ſum of money is deviſed to be 
put out on a mortgage of freehold lands; is not this reſtrained by the 
act? If then a mere perſonal chattel may not, will it better the caſe, 
that at the time of the gift it is actually veſted ? And how abſurd 
would it be in the parliament otherwiſe ? Though by the firſt clauſe 
ſecurities for money are allowed to be given under the requiſites of 


the act, yet the ſubſequent words of that clauſe afford an argument, 


that mortgages affecting lands actually at the time of the gift, will 

not come within the meaning ; as there may be other ſecurities for 
money not immediate liens on lands, as debts, bonds, &c. I ſhoyld 
think that on the firſt clauſe mortgages are. prohibited; but if 
doubtful on the firſt, the words of the other clauſe take it in ex- 
preſsly ; and on that latter clauſe chiefly I found my opinion ; and it 
contains words not in the ſtatute of 11 & 12 Wil. 3. for preventing the 
growth of popery; and the caſes ſhew, the courts have made as liberal 
a conſtruction to prevent the miſchief as poſſible. 


Ihe information therefore muſt be diſmiſſed ; but, being a new 
caſe without colts, | 


Bailis 
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. Bailis ver/us Gale, {Vov. 6, 17550. 


Extent of the ES TAT O R deviſes to his wife all that eſtate he bought of 
word eflatein Mead, for ſo long as ſhe ſhall live; and different parts of 
rh pad his eſtate to two ſons ſeparately, and to their heirs; but if either 
Where a fee ſhould die leaving no iſſue, the ſurvivor ſhould have the whole. In 
45 oy another clauſe, ** I give to my ſon Charles Gale all that eſtate I 
elite be *© bought of Mead, after the death of my wife“: in another, I 
bought of «© give to my ſon Charles Gale the reverſion of the tenement, my 
18 88 ©« fifter now lives in, after her deceaſe; and the reverſion of thoſe 
| * two tenements now in the poſſeſſion of Jef. Cook.” In another 
clauſe he deviſes to A B. all the reſt and reſidue of his eſtate both 


real and perſonal. 


For plaintiff. The queſtion is, what intereſt Charles took? Not. 
only the land, he bought of Mead, paſſes, but the whole inheri- 
tance, his eſtate and intereſt. 2 Lev. gi. I Mod. 100. Tufnel 
v Page, Paſ. 1740. Jbbetſon v. Beckwith, Talb. 157. Burdet v. 
Burdet 1732. 1 Inſt. 345. A. and Carter v. Horner, 4 Mod. 89. and 
Lady Bridgwater v. Duke of Bolton, 1 Salk. 236. Eſtate is ſynony- 
mous with property; and there muſt be other words to reſtrain its 
generality. In Lady Delues v. Corbet, Trin. 1746. Sir Bryan 
Brout. Delves ſettled on his wife 1000 J. per ann. rent-charge: for a 
jointure; and having freehold eſtates deſcendable, tithes, and reverſions 
in fee expectant on failure of his iſſue- male, deviſed to his loving wife 
all his freehold eſtate of any kind or nature whatſoever, which at 
preſent was in his power to diſpoſe of, and made her reſiduary le- 
gatee: a caſe was ſent into B. R. where the queſtion was, what 
eſtate ſhe took ; and the whole court held, there was nothing to re- 
ſtrain the generality of the word eſtate; which took in every thing 
es well in reverſion as poſſeſſion. In Barry v. Edgworth, Eg. Ab. 
177. Words of locality did not confine it to the thing, Where an 
eſtate for life intended, . teſtator has done it by expreſs words; 
and could not mean to give only a reverſionary eſtate for life to one 
of his ſons, In the reſiduary clauſe it clearly includes the eſtate in 
fee, and it is natural to mean the ſame in the other parts of the 
will, VV | 85 


Next as to the reverſion; it means clearly the eſtate in the land, 
the intereſt he had in it, and not the land itſelf : the reverſion is all 
the reverſion ; for any part is as much the reverſion as any other; 
and in Norton v. Ladd, 1 Tut. 755, all the remainder gave a fee. 


For defendant. Eſtate will not carry more than an eſtate for 
life, where it is taken in the very ſenſe of land, as here; it paſſing 
8 = „ Only 
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only the ſubject the teſtator bought of Mead, An heir at law is not 
to be diſinherited on an equivocal term; but is to be favoured; and 
takes, what is not neceſſarily deviſed away, Fohnſon v. Kirkman, 
1 Roll. Ab. 134. It was a great while before any word was allowed 
to carry more than eſtate for life, unleſs eſtate, as Cro. El. 52, totam 
illam partem, and Skin. 339. Afterward in Goodright's caſe, 1 G. 2, 
on the word hereditament; and ſeveral other caſes, The only word, 
carrying both the eftate of and in, 1s eſtate, where the word my is 
uſed, which is not here; nor will the law carry it farther. The 
| ſame deſcription is uſed in a former deviſe of this very land, where 
he did not mean to paſs the whole intereſt in it; then the ſame 
words muſt be expounded in the ſame ſenſe; and where he meant a 
fee, he has uſed proper words of limitation; as in the deviſe to the 
other ſous, , 


As to the deviſe of the reverſion; it ſignifies, the land when it ſhall 
revert. There are no words of limitation; and no caſe where rever- 
on paſſes a fee. A reverſion is capable of being divided; and no 
reaſon why it ſhould paſs more than the word land, which will paſs 
a reverſion, os 


 Loxd CHANCELLOR. 


This caſe ariſes on a ſubject, which admits of a very large field, 
and on which there is a variety of caſes, and a variety in thoſe caſes, 
as to the extent and force courts of Jaw and equity have given to par- 
_ ticular words on wills, on which this queſtion has ariſen. But there 
is no doubt at all as to the preſent caſe z and as to what was thrown 
out of favour in caſes of this fort to an heir at law, it is to be laid 
out of the caſe; becauſe by this will, (whatever is the conſtruction) 
the heir is difinherited certainly; which 1s clearly ſhewn to be in- 
tended by the general ſweeping deviſe of all his real eſtate, 


On the firſt queſtion T am of opinion, that both the thing itſelf, 
and the eſtate, property and intereſt the teſtator had, pafies by the 
deviſe, S:veral queſtions have ariſen in courts of law and equity on 
deviſes of this kind; but all the latter determinations have extended, 
and leaned as much as poſſible, to make words of this kind com- 
prehend not only the thing given, but the eſtate and intereſt the 
teitator had therein; and for a very plain reaſon: it commonly hap- 
pened in wills made by the teſtator himſelf, being inops conſilii, not 
conuſant of the law; of which kind this will is; and when it is 
ſo, it is well known, that when one gives, eſpecially among his 
_ children, ſuch and ſuch lands, deſcribing the lands only, he moſt 
commonly means the fee ſimple of it; unleſs where he gives it for 
life. Where he means to give a thing only for a particular intereſt, 
as for life or years, common ſenſe points out to add thoſe limiting 
Mol, II. O words; 
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words; and the generality of people, giving without ſuch limita- 
tion, mean to give it abſolutely, though the word heirs, or ſuch. 
words are not added. Where words of limitation are not added, 
the law is ſo tied down, that the rule is, it can give only an eſtate 
for life: but moſt frequently that is contrary to the intent of the 
teſtator, eſpecially when it is among children: but the law cannot 
help it; it muſt be ſo purſued: and it is better, that ſhould be fo, 
than the rule broke in upon. But in the laſt caſes the court has 
endeavoured to make eſtate amount to a deviſe of the whole intereſt, 
unleſs ſome words reſtraining or limiting that general ſenſe, accord- 
ing to Lord Holt. Eſtate is admitted to be ſufficient to make a de- 
ſcription not only of the land, but the intereſt in the land. But it 
is objected, the pronoun my is not added: there was no occaſion for 
it. It was neceſſary, he ſhould uſe ſuch words as point out the 
whole intereſt he had in the land; which is ſufficiently done by the 
other words; for he bought of Mead the land and the fee ſimple. 
in the land; which is agreeable to the conſtruction of the word 
eſtate; being ſufficient to deſcribe the thing and the intereſt therein, as 
It is in the caſe of all my eſtate, As to the objection from the deviſe 
to the wife, he did not intend a fee there: but that is no argument 
that he did not underſtand the word effate to compriſe not only 
the thing, but the intereſt and property in the thing. Perſons, not 
knowing the law, know when to add a reſtriction to what they 
give; therefore his adding that to his wife's deviſe ſhews, he was 
apprehenſive, this word eſſate would paſs the whole otherwiſe, and 
rather confirms and ſtrengthens the ſubſequent clauſe. But another 
argument may be drawn on this will: that the teſtator is dividing - 
his eſtate among his wife and children; and it is inconceivable, he 
ſhould intend to give the proviſion, he meant for his ſon Charles, by 
a reverſion for life after the death of his wife; which greatly 
ſtrengthens the conſtruction of all theſe wills: and on this reaſon 
I am of opinion, this is ſtronger than Jbbet/on v. Beckwith; for there 
was a- locality deſcribed ; which is, what makes the objection to 
this large conſtruction: it makes no difference, whether it is all my 
eftate at Northwith Cloſe, or all the eſtate; for it muſt be conſtrued 
with a videlicet, which is as local; and this is a deviſe of the ſame 
kind exactly. From this caſe alſo ariſes an anſwer to another ob- 
jection, that the teſtator has uſed words of limitation, where he 
intended a fee; it is ſo there, Lord Talbo?'s anſwer is, that it is a 
very incorrect penned will. I am of the ſame opinion in the pre- 
ſent caſe, that no ſtreſs can be laid on differences of that kind. But 
another anſwer to that obſervation is, he has uſed heirs plainly to in- 
troduce the limitation over by way of croſs remainder. The word 
iſs ſhews, how he underſtood the word heirs; and proves, that 
the drawer of this will meant by heirs, heirs of the body; and there- 
fore as a word of reſtraining, not of enlarging. This therefore is 


a ſtrong 
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| a ſtrong caſe as to the extent of the word ęſtate, that he gave not 
only the thing but his intereſt in it, and conſequently a fee. 


The next queſtion is as to the reverſion, whether that word paſ- 
ſes a fee? I am of opinion, it does. The intereſt the teſtator had 
in it was the reverſion in fee, he had in himſelf expectant on thoſe where « fee 
leaſes he had granted, whether for life or years. Reverſion is a paſſed by de- 
right of having the eſtate back again, (which creates an intereſt), 1 
when the particular eſtate determines; and according to Lut. deviſe 
of a reverſion paſſes a fee: there was a deviſe of the whole remain- 
der. Rever/ion is deſcriptive of that right of reverter by way of 
eminence, that was in himſelf; conſequently there is no ground to 
. ſplit or divide it; for giving the rever/ion gives the whole reverſion, 
unleſs words are added limiting or reſtraining the intereſt, Here 
alſo occurs the other argument from his making a diviſion of his 
eſtate among his children, that it is extraordinary, he ſhould give 
his children only a dry reverſion, when the antecedent eſtate might 
Continue longer than their lives; which ftrengthens the argument, 
that they ſhould have as liberal a conſtruction as the law will allow. 


Asa to the reſiduary clauſe; it has been held, that where 2/tafe is Deriſe of te- 

mentioned generally, accompanied with perſonal things, it — — 
be reſtrained to perſonal: but never where real eftate is mentioned; e 
for then the perſonal things mentioned ſhall be conſidered only an perſonal: not 
enumeration of thoſe ſpecifick things. | | NN — 


Bennet verſus Muſgrove, Nov. 6, 1750. Caſe 23. 


A Judgment-creditor of Muſgrove, having an execution by elxgit 
| againſt the land executed, and an inquifition taken, brought 
a bill to ſet aſide a fraudulent conveyance made to the other defendant Bill Hes for 


Bradley. : creditor by 
| elegit to ſet 


| 5 | aſide a fraudu- 
Two objections were made: 1, That he ſhould not come into lent convey- 
equity, but go to law, ſuppoſing, what the plaintiff ſaid, was true; nee dens. 
for if a fraudulent conveyance, it is void by the ſtatute: next, that ver at law or 
the plaintiff had not ſufficient foundation in point of evidence of not. 
fraud, : fn : 
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A plain caſe to give the plaintiff relief; which is to be let in to 
the benefit of that, to which ſuch a creditor is intitled, though a 
creditor at large is not, But where a judgment is obtained, affeQing 
t from the time and execution, he is intitled, becauſe that affects 
the reality of the land: and this, whether it is one kind of fraudu- 
| | —_ 1 | lent 
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lent conveyance or another; for if it is by colluſion, he clearly may: 
but if it was obtained from his debtor himſelf by fraud on the debtor 
on or about the time, he obtained his judgment and elegzr; he 
might, as ſtanding in the place of that debtor, come into this court 
to be relieved againſt that conveyance, and to have the ſame benefit 


of relief. 


As to the firſt objection of the remedy, that he wight hoe gone 
to law, and brought ejectment on the elegit and inquifition ; if he 
had, perhaps he would have failed at law by reaſon of a confidera- 
tion thrown in of 50/. a debt from Miiſgrove to Bradley at the time, 
If that was proved true: though notwithſtanding that, it might be 

Conveyance ſtill a conveyance made in fraud of creditors: and if that was done 
fraudulent if without delivery of poſſeſſion, ſuch a conveyance would not have 
very of pollen been ſufficient, though part was a real conſideration; which was 
ſion, though Tapine's caſe; for there was not a delivery, But be it as it may, 
part a real whether he coald recover or not, he is intitled to come into this 
_ conſideration. 6 ; | 
court; the diſtinction in this court being, where a ſubſequent pur- 
| Chaſer for valuable conſideration would recover the eſtate, and ſet 
aſide or get the better of a precedent voluntary conveyance, if that 
Diſtindion conveyance was fairly made, without actual fraud, the court will 
between ac. ſay, take your remedy at law: but wherever the conveyance is at- 
tual and pre- ; | | 2 | 5 ; 
ſumed fraud: tended with actual fraud, though they might go to law by ejectment, 
| inthe later and recover the poſſeſſion, they may come into this court to ſet aſide 
—_——” at conveyance: which is a diſtinction between actual and preſumed : 


fraud from its being merely a Conveyanice,. 


As to the laſt queſtion, there is ſufficient evidence of a fraudulent 
and colluſive conveyance to deceive the plaintiff and other creditors 
of Muſgrove, to protect this eſtate againſt them; and muſt be ſo far 
ſet aſide as fraudulent __ the Plaintiff” s debt ang demand by 
virtue of the elegit, 


Caſe 24. | Mogg verſus Hodges, Nov. 16, 1750. 


Morimain 74 NE CHURCHILL by will leaves her real eſtate to truſtees | 

to be ſold; the profits to be applied to the uſes of the will: di- 

Aﬀets not reds, that her debts and legacies ſhould be paid out of the perſonal 

marlballed eſtate; makes the truſtees executors; and leaves them all the reſidue of 

2 con- her perſonal eſtate and of that money, that ſhould be raiſed by ſale 

5 of her real, to be given by them in what charities they ſhould think 
* wa proper," particularly recommending to them the Baie at Bath, 

The truſtees agreed, that as all money atiſing from a red! eſtate 

is to be accounted as real, the bequeſt was ſo far void by ſtatute of 


Mortinain, 9 G. 2. but delired, that in compliance with the intent 


of 


the Time of Lord Chancellor HaRDWICEE. 


of te ſtatrix the aſſets ſhonid he ſo marſhalled, that all the other lega- 
cies ſhould be paid out of the real eſtate, and ſo the perfonal go to 
the charity, which legally might, according to Da ton v. James: 
and the common courſe of the court, where there are bond and 
other creditors, is to direct the bond-creditors to he paid out of the 
real eſtate, that the perſonal might be left to others, 


Lord Chancellor thought himſelf not warranted to ſet up a rule of 
equity, contrary to the common rules of the court, merely to ſupport 
a-bequeſt which was contrary tolaw, It would be contrary to the 
_ expreſs direction of the teſtatrix, who deſires firſt, that her legacies 
and debts ſhould be paid out of the perſonal ; that is the natural 
fund; and if the heir or deviſee of the real eſtate is ſued by a bond- 
_ ereditor, he may ſtand in the place of that creditor to be reimburſed 
out of the perſonal. In Dalton v. James, the legacies were particu- 
larly chargeable on both eſtates; and the court will always for the 
furtherance of juſtice, as in the caſe of debts, or, to comply as far as 
js conſiſtent with law with the intention of teſtator, in the caſe of 
| tegacies, when there are two different funds for payment of debts 
and legacies, order each particular to be paid out of that fund it 
legally may. But the aſſets cannot be ſo marſhalled to ſupport a 
legacy contrary to law, 5 


It has been argued, that the hoſpital at Bath, which was incor- Bath Hoſpi- 
porated by act of parliament, had ſome particular clauſes in it con- al. 
trary to the ſtatute of Mortmain, and conſequently in thoſe particu- 


lars not ſubje thereto, 


Lord Chancellor held, that the words in that a& were to be con- 
| ſidered as in a charter: that the charter of incorporation was only 
granted by parliament to avoid expence to the promoters of that cha- 
rity, who were forced to apply to parliament for ſome other powers, 
which the crown could not grant: therefore the charter was inſerted 
in the act, and is to be conſtrued as another charter given by the 


King only. The clauſe mentioned was inſerted to avoid the trouble 


of applying for a licence in Mortmain, and was to be conſidered as 
ſuch a licence: that the governors are thereby impowered to take 


lands to ſuch a value, but ſtill with a proviſo that they are granted 


| to them in the manner preſcribed by that law. 


| Several ſums having been left by the will to be laid out in lands 


for the uſe of particular charities, . it was urged, that, though void as 


to the charity, it ſhould take effe ſo far as to be laid out.in lands, 


and deſcend to the heir, 
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Truſt to take But it was decreed, that the truſt muſt either take effect accord- 


heck sceerd ing to the whole intent, or not at all: and as all monty, .rifing from 


ing to the ; ; 
whole intent, the ſale of a real eſtate, was ſtili to be accounted: as real; o all 


or not at all. lands, to be bought with perſonal, were ſtill to be conficered as 


8 Ex Relatione. 


Cale 25. 


A man's own 
entty in book 


part of the perſonal. 


| Leſebure verſus Worden, Nov. 16, 1750. 


N exceptions by defendants to the Maſter's report, a queſtion 


of fact, by whom two ſeveral mortgages were paid off; whe-. 


of accounts ther with the money of Gabriel Armiger, whoſe repreſentatives 
_—_— were the defendants, or of Fudick Armiger, his mother, to whom 
inquiry be- the plaintiffs were repreſentatives : the Maſter having reported the 
| _ * payment: to be by the mother apd with her money. N 
all papers, | PEE 5 5 . 
Kc. to be A deed, not proved in the cauſe was offered as evidence; it be- 
| . ing ſaid to have been read before the Maſter; but there was no proof 
nal evidence of that: but the deed by its antiquity proving itſelf, being about 
of the de- 33 years ſtanding; and it appearing material to the c:uſe; and ad- 
e in mitted on both ſides that the parties were not bound, by what was 
his life, read before a Maſter, but might on exceptions be let in to read what 
they ſhould think material; it was allowed to be read. 
An entry by Gabriel in his book of accounts was offered as evi- 
dence for defendants ; for which was cited Wilkinſon v. Hern, 18 
January 1744 ; but the reading it was objected to. | 
Tord Chancellor ſaid, it was common experience, that though 
what is ſworn by an anſwer poſitively, cannot be read in evi- _ 
dence, yet the court allows weight to that anſwer ſo far as to take 
notice of it as a foundation for an inquiry. If then an anſwer, un- 
ſupported by proof, might have that weight, an entry in books of 
account of teſtator ſeems-a proper ground for the court to let in and 
give attention to it ſo far as to be a foundation for an inquiry, It 
was now open, whether this was proper to be read as evidence ; and 
he was doubtful about it. He inclined not to read it at preſent ; but 
to go through the cauſe, hear all the other evidence on both ſides, 
and ſee how it bore connection with the ſeveral facts, and judge 
whether there was occaſion for it or not. : 

After hearing the evidence, he was of opinion, on the beſt con- 
ſideration, that this entry ought, under the circumſtances of the 
preſent caſe, (which is a caſe of inquiry) to be read; and it was de- 
fireable to let in all lights in fo dark a caſe : the court would judge 

Roles of evi- Of its weight afterward, It muſt be admitted, that, by the rules 
' dence. of evidence, no entry in a man's own books by himſelf can be evi- 


=» dence 


* 
N 
1 


in the Time of Lord: Chancellor HARDWICKY, 


Hence for himſelf to prove his demand. So far the courts of juſtice 
Have gone; (and that was going a good way, and perhaps broke in 


upon the original ſtrict rules of evidence) that where there was ſuch 


evidence by a ſervaat known in tranſacting the buſineſs, as in a gold- 
ſmith's ſhop by a caſhier or book-keeper, ſuch entry, ſupported on 
the oath of that ſervant, that he uſed to make entries from time to 


55 


Entry by fer- 


time, and that he made them truly, has been read. Farther, where vant or agree 
that ſervant, agent, or book-keeper has been dead, if there is proof uſually em. 


that he was the ſcrvant or agent uſually employed in ſuch buſineſs 


ploy ed there» 
in, allowed oa 


was intruſted to make ſuch entries by his maſter, that it was the proof of bis 
courſe of trade; on proof that he was dead, and that it was his hand- death and 


writing, ſuch entry has been read, (which was Sir Biby Lake's caſe) 
and that was going a great way; for there it might be objected, that 
ſuch entry was the ſame as if made by the maſter himſelf : yet by 
reaſon of the difficulty of making proof in caſes of this kind, the 
court has gone fo far. There is no caſe, where an entry by the 
party himſelf has been admitted to be read, becauſe it was merely his 
own declaration, unleſs }//&inſon v. Hern; of which he could not 
find he had taken any note ; which might be from its being heard 
on exceptions, on Which ſeldom any thing aroſe as matter of pre- 
cedent; but it was read there on a different ground, vi. as evidence 
to ſhew the diſcharge or application of the money by the perſon 
making the payment; for it was a general payment, and the fact of 
payment not diſputed, But whether there was ſuch an authority or 
not, it is a reaſonable diſtinction, that though an entry in a man's own 
books may not be evidence originally to prove a right or the demand 
in queſtion, yet where the ſum is clearly made out to be paid out of 
his property, it may be evidence to prove the application of it, ac- 
cording to the rule, that whoever pays money, it muſt be received 
according to the direction and mode the prayer impoſes on it. That 
Was certainly going a conſiderable way, but does not come up to the 
preſent ; becauſe there the payment was clearly admitted, and the 
_ queſtion was only concerning the application: here the payment is not 


admitted, but drawn by inference from another fact, that on that day 


the mother ſold the bank ſtock, ſhe received the money arifing from 
the ſale thereof, which is argued to be ariſing from the ſale of the 
bank ſtock of the ſon, becauſe the original transfer proceeded from 
him, and that it was his money received by her: ſo that the payment 
made here 1s proved but by deduction from other circumſtances. But 


the ground that muſt be gone upon in this caſe is, that this is an in- 


quiry before the Maſter ; on which it is directed by the court that all 
papers, writings, &c. ſhould be produced before him; and the in- 
tent was, that all kinds of circumſtances ſhould be produced; and 
therefore this paper is not to be conſidered as offered to prove origi- 
nally the demand of the defendants ; but to corroborate the other evi- 
dence offered for the defendants, and to rebut the plaintiff's evidence. 
The plaintiffs have proved and read a paper drawn up by the ſoli- 

| | Citor 


» 


handwriting. 
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Citor of the mother, and her own didtating, and a declaration of 
what was her demand on her ſon on her own part ; which amounts 
only to her only declaration; no ſtronger than if it had appeared in 
writing under her hand to be claimed by her. It that is admitted 
which is admitted not as ſtrictly her demand, but as a claim made 
by her in her life, between her and her ſolicitor, of ſuch a ſum due 
to her, why may not the court on the ſame foundation ſuffer to be 
read this entry in the ſon's account, as a claim made by him to this 
ſum in his life, and ſtanding on the ſame foot with this other paper, 
and in a dark caſe where there is an inquiry before the Maſter, and 
all circumſtances dire&ed to be produced? On that foundation only 
muſt it be read; not as original evidence of the demand; the weight 
of it will be judged of aſterward. 85 N 5 8 


Nov, 1. Lord Chancellor ſumming up all the circumſtances, delivered 
his opinion, that the ſtrength of the evidence was on the fide of the 
defendants, that the mortgages were paid off with the ſon's money. 
The tranſaction was in 1721, brought on at a great diſtance of time 
after death of all the parties concerned, and was between perſons | 
nearly related, having great confidence in one another, not keeping 
regular accounts between them, which occaſioned great obſcurity. 
And what appeared in the cauſe proved the wiſdom of the rule laid 
down in general, that money is not to be followed, from the uncer- 
tainty and maze the court was got into from being under a neceſlity 
of ſollowing it in this caſe ; for the perſons having the legal intereſt, 
admitted themſelves to be truſtees barely; and as there was no de- 
_ claration of truſt, the ccurt was under a neceſſity of inquiring and 
finding by evidence, for whom they are truſtees ; for it is not in the 
power of a perſon, admitting himſelf to be a truſtee only, to ſet 
up himſelf to be a judge for whom he is truſtee: but a court of 
Equity muſt determine it. That depends on the queſtion, with 
whole money it was paid; which, on the belt conſideration, ap- 
peared to be the ſon's. | | e 


The exceptions therefore was allowed. 


—— Movember 16, 1750. 


Caſe 26. 
en -d P ETITION on a difference of opinion between the guardians 
33 of Lord St. John, Lord Luæbourcugb, and Mr. Furneſs. 


of father's in- 


2 edu - A caſe was cited, where Lord King ſaid, parol evidence ſhould 
zl. not be admitted in the caſe of devile of guardianſhip, any more 


than in a deviſe of land, 


. Lond 


1n the Time of Lord Chancellor HARDwICSEE. 67 


Lord CHANCELLOR. 


As to the particular method of education, the court will receive 
parol proof of the intent of the father ; receiving all ſorts of evidence 
to govern their direction. 0 


Sedgwick verſus Hargrave, Nov. 22, 1750. Caſe 27, 
At the Ralls. Sir John Strange, Maſter of the Rollis. 


| GEORGE SE DG VIC, ſeiſed in fee of a cuſtomary eſtate Huſband de- 
of about 20 /. per ann. in 1689, made a ſettlement of it; which er to join, 
recites, that in conſideration of a marriage lately bad, and in per- OE 
formance of ſuch articles and agreements as were paſſed and made by jon, in con- 
him on concluſion of the marriage, and for making a jointure, and x ms _ 
for 100 l. paid him by his wife's father, he infeoffs truſtees for him- to ena nr | 
ſelf for life, to his wife for life for a jointure, and, after both their de- or to refund a 
ceaſe, to the heirs of their two bodies; in default thereof to his right ane 
| heirs. There was iſſue one daughter, who married the defendant "rene OR 
Hargrave. In 1704, Sedgwicke married a ſecond wife, and entered the —_ 
into an agreement to ſettle an eſtate on her for a jointure, and on |. 3 
the iſſue of that marriage; as appears by a recital in a deed, made ſonal decree 
in 1710, when the family was under difficulties, and which was en her. 
propoſed to make all eaſy between theſe two different ſettlements, by 

making a proviſion in eaſe of the father and daughter, and that the 

eſtate ſhould go, after the father's death, to his ſon by the ſecond 

marriage, the preſent plaintiff. This laſt deed recited the deed in 

1689, and another in 1704, and took notice, that the father wanted 

109 J. to pay debts, and alſo to raiſe out of his eſtate 200 J. to be paid 

to his ſon-in-law Hargrave, as a portion with his daughter, which 

is thereby declared to be in lieu of, and full ſatisfaction for all her 

right, claim, or demand in or out of her father's eſtate or any of 

the premiſes. The money was paid, and the cſtate ſettled accord- 

ingly, In 1712, the father filed a bill to ſet aſide this agreement in 

1710. Hargrave and his wife both joined in anſwer, and both diſ- 

Claimed all right whatever to the premiſes, and were willing to re- 

leaſe her right or title, or join in a conveyance, or do what the court 

thought proper, ſo as they were not obliged to refund any part of the 

200/. This was in 1717, and nothing further was done in that cauſe. 

1 he father died about 1750, and the plaintiff enjoyed ihe eſtate with- 

out any claim: but in 1747, having occaſion to diſpoſe of it, he ſet 

it up; and the defendant Rotherham bid for it, and was conſidered 

a the purchaſer, having agreed for it: but receiving a hint of Har- 

grave's claim, and finding he inſiſted his wife had a right to this 

eſtate, and that a good title could not be made, unleſs ſhe joined, he 
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told the plaintiff, he would proceed no further in his purchaſe, un- 
leſs this cloud was removed: whereupon the plaintiff brought this 
bill to compel Rotherham to go on with the purchaſe contracted for, 
and that Hargrave and his wife might ſet out the nature of their 
claim, and he decreed to join with him in making a title, or refund 
the 2007. with intereſt. + 

For defendants: There is nothing binding the wife in a court of 
equity to convey away her inheritance under the ſettlement in 1689, 
which muſt be taken as made in purſuance of articles before mar- 
riage, and conſequently her father only tenant for lite ; for though 
this was not a proper method of conveying a cuſtomary eſtate, yet 
being before marriage, a court of equity will confider the agreement 
and intent, and the parties as under a {tric ſettlement. The wife is 


not bound by the deed in 1710, which ſhe did not execute, though 


made a party; and that was by colluſion between her father and huſ- 
band to put 200 J. in his pocket. Nor is ſhe bound by the diſclaimer 
in her anſwer with her huſband in a former cauſe, in which nothing 
more was done. Next, if the huſband is to refund the 200/. it 
muſt not be to the plaintiff, but to the perſonal eſtate of the father ; 
of which no repreſentative is before the court. He 1s indeed liable 
to the covenant, and let them purſue that. | = 


Maſter of the Rolls. 


As it ſtands on this deed of 1689, the father was certainly tenant 
in tail, ſuppoſing it was an eſtate proper to be conveyed by ſuch an 
inſtrument ; but not being attended with the circumſtances required 
by the cuſtom, no legal right or intereſt could be thereby conveyed, 
but G. Sedgwick remains {till feiſed in fee, and though it is ſaid a 
court of equity will mold it according to the agreement and intent, 
yet, if no articles previous to the marriage, it is a mere voluntary ſet- 
tlemept; and muſt have a legal effect if it can; but if not as a voluntary 
ſettlement, no party here are to have the benefit of it. The queſtion 
then is, whether ſuch articles were or were not entered into? None 
are produced. At this inſtance of time recitals will have weight; 


but if there were ſuch articles, it is odd, that notice ſhould be taken 


of them in this deed in the manner they are; not ſaying previous to 
the marriage; for then it might have gone a great way, in a deed of 
this antiquity, to preſume articles; of which, when once carried into 
execution, people are not ſo careful, Defendants ſay, they know 
nothing of ſuch articles; and from the ſubſequent tranſaction, and 
liberty taken by the father in ſettling a new diſpoſition in a different 
manner, a preſumption ariſes, that there were none: but whether 
or not, no legal intereſt could paſs by that deed to Mrs. Hargrave 
as iſtue of that marriage: and this being ſo ſmall an eſtate, it is not 


likely a man {hould make ſuch a proviſion as never to have it in his 


power on any 


emergency. The decd in 1710, is a waiver by thac 


daughter 


in the Time of Lord Chancellor Hazpwicks. 


daughter of any claim on any ſtate of the father under either of 
thoſe deeds; and in no other light can it be confidered but as an 
agreement between the parties to unfetter the whole eſtate ; as they 
had it in proſpect, that theſe ſettlements were entangled, and might 
occaſion ſuits in law and equity, and to accommodate matters ; and, 
conſidering the value of the eſtate, 200 J. was a very ample provi- 
ion for the daughter at that time. Suppoſing the conveyance in 1689, 
had been ſtrictly according to the cuſtom, ſo that ſhe would be intitled 
to that eſtate as the only iſſue, yet ſhe was not to come into poſſeſ- 
ſion until after the death of the father, who lived long after. But 
though ſhe is mentioned in the beginning of that deed in 1710, as 
one of the executing patties, ſhe never executed, nor even ſaw it: 
ſo that it was without her intervention. The ſubſequent covenants 
are for the huſband only ; but it was a beneficial bargain for himſelf 
and his wife; having 200 J. in preſent on parting with at moſt a re- 
verſionary equitable intereſt ; for a legal there was not. Had this 
been an agreement, the court could ſee it might be diſadvantageous 
to her, they would look with very jealous eyes indeed; the wife be- 
ing ſaid to be a party, and not executing it, and then perhaps 
a minor: but when it appears for her benefit, and that ſhe, when 
of age, joined in the anſwer to the father's bill, who conſidered that 
they had the better of him in the bargain, that ſhe had then a right 
_ underſtanding with her huſband, not complaining of the tranſaction, 
but careful that the 200 /. ſhould not be recovered back, nor even 
now complaining of any coercion or impoſition by her huſband, as 
to her joining in ſuch anſwer; great weight mult be laid upon it: eſ- 
pecially when ſhe had opportunity to apply to put in a ſeparate an- 
ſwer. From the father's death no claim was ſet up, until the plain- 
tiff was obliged to diſpoſe of this eſtate: and now it is contended, 
that, though the huſband owns he is bound, the wife is not ; that 
the eſtate is hers, and the plaintiff may come againſt the huſband as 


he pleaſes ; which is a moſt unconſcionable defence. The juſtice of 


the caſe is, if in the power of the court, to take care the plaintiff 
ſhould have the benefit of this contract, and be enabled to convey 
to the purchaſer, who (for my part I think) might be ſafe in taking 
a conveyance from the plaintiff, from the long poſſeſſion, and no 
legal eftate ſtanding out. But I have he.rd it ſaid, a title purchaſed 
under a court of equity muſt be like Cæſar's wife, even without 
any ſuſpicion. If then, for his ſatisfaction, the court can clear it 
of this cloud, it were to be wiſhed ; eſpecially as that agreement was 
for her benefit, How far can the court go? It cannot make a per- 
ſonal decree on her to join in a title; for nctwithſtanding the huſ- 
band's power over the wife's eſtate by this cuſtom, yet is that at- 
tended with other circumſtances ; for he muſt be actually admitted 
thereto in right of his wife, to give him a dominion; for if ſhe died 
before theſe circumſtances were completed, her heir would be in- 
titled ; but no act has been done by her, that the court can ſay, is a 


parting 
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parting with her tered, ſo as to make a perſonal decree on her. I 
fear a bare decree on him to join, or procure his wife to join, may 
not anſwer the ends of juſtice. No doubt this 200 J. ought to be re- 
funded, if it is not performed ; but to whom ? The perſon who is to 
have this eſtate comprized in that agreement, 422, the plaintiff, in 
' whoſe way the defendant has thrown this objection, which is an in- 
jury to him ; and to him muſt the recompence be; for it cannot be 
_ conſidered a perſonal aſſets of the father, and fo put into that pocket 
never deſigned by this agreement; for it was always deſigned as ad- 
vanced to benefit the eſtate. On the whole therefore, I'am not war- 
ranted to make a perſonal decree on her, but to decree him to join 
in a conveyance, and to procure her ſo to do ; and to induce him 
I can add that alternative, that if he does not, in the time and man- 
ner directed by the maſter, perform it, he ſhall account to the Plain- 


tiff for this ſum. 


This is the harſneſt and moſt obſtinate defence ever made; hl 
no o imputation on the n for that is what 1 go upon. 


Nate; For plaintif las cited a call ho it was held by the 
Lords, that ſuch a recital of articles in a marriage: ſettle- 
ment was not good againſt a purchaſer, though binding on 
the parties, volunteers, Sc. and the decree, which held it 

binding on all, was reſerved, and two caſes, to ſhew the 
2001, ſhould be retunded to the plaintiff, vis. Earl of Co- 
ventry v. Carew, in 17.5, where Lord Coventry deviſed, that 
his truſtees ſhould exchange with Lincoln College a manor, 
and deviſcd the eſtate to come in exchange: the college re- 
fuſed; on which a queſtion aroſe between his real repreſenta- 
tives and deviſee; it being objected this was not the eſtate de- 
viſed; but Lord Hardwicke held it ſhould go as he deſigned 
the other. Next M' Kenſie v. Kobinſan, in 1742, where tbe one | 
deviſed to his brother a real eſtate in Jamaica, which proved 
to be evicted; a ſatisfaction being made in purſuance of a 

\ covenant by vendor of the eſtate, it was inſiſted the money 
was part of the perſonal eſtate of teſtator ; but Lord Hard- 

ic held it ſhould accrue to the brother. 4 


Caſe 28. Parſons verſus Dunne, Vovember 2 2 178. 

| | 5 T5 
Wife muſt N petition by Dunne and his wiſe. as to ber i mon h 2 
Content or e- P EY F e que # 


lect in court. tion was, whether It was a ground to make an order thereon 


It abroad, as to the method of carrying into execution an agreement now made 


0 
ben an order of court, by which an account was ſtated. 


powered t 

Exaitine ber 

i. parately The buſbarki and wife now behind to this agreement ; and, being 
e at Paris, had executed a letter of atiorney to a perſon here to conſent. 


Lond 


in the Time of Lord Chancellor Harzpwices. 61 


Lord Chancellor laid, that would not ſo; the conſtart rule being 
otherwiſe, She muſt be preſent i in court, to ſce whether the con- 
ſented or not; or ſomething in nature of a commiſſion ſhould iſſue, 


like a deat nus in cafe of a fine. 


The Reg ler mentioning a caſe where a woman, married to a ſecond. 
huſband, was to ele&, whether the took by will of her former huſband, 
or by the cuſtom, her widow's part: both huſband and wife came 
into court to wake. that election, and differed; and Verney late Maf- 
ter of the Rolls referred it to a Maſter, to fee what was moſt for her 
benefit. His Lordſhip ſaid, that was in point: and the conſequence 
otherwiſe might and would often be, that if the huſband might make 
an election to bind the wiſe, or agree to an account of the perſonal. 
eftate, the wife was intitled to, he might by collufion take money 
into his own pocket to reduce her (hare. 


Let her therefore attend certain in perde named, who reſide in Paris, 
to be by them examined ſolely and ſeparately, as to her election to 
take by the cuſtom or not ; and whether ſhe conſents to be bound by 
the account and agreement; which let them ſign and cet tify to the 


court, ſigned by her allo. 


Duke of Marlborough verſus Lord Godolphin, Caſe 29. 
WVovember 26, 1750. 


5 Cu ARL Es Farl of Sunderland in 1720, made his will, where- Lapſedlegaey: 
by he diſpoſes of his pictures and furniture at his houſe, defites Powers. 


his debts and legacies might be paid; gives 30,000. to his wife; and Deviſe of 
after ſeveral other pecuniary legacies, all the reſt and reſidue of his 332 1 


| perſonal eſtate to his eldeſt fon Robert Lord Spencer; “ except ſuch and afterward 
* other legacies as I ſhall indorſe on the back hereof, in nature of a to be diſtribu- 


** codicil in my own hand-writing;” making him, Lord Godolpbin, — 
and others, executors of bis will. by deed, will, 


| or inftrumene, 
in nature of will, ſhould appoint : not veſted i in children dying io her life, ſhe appointing by will, though 
ene covert at the time, 


He awd by a codicil indorſed on his will without a date, 
directs the legacy, given by his will to his wife, ſhould be to her own 
uſe and benefit for and during the term of her natural life only; and 
after her deceaſe to be divided and diſtributed to and amongſt ſuch of 
his children, and in ſuch manner and proportion, as ſhe by any deed, 

or will, or inſtrument of writing in nature of a will, ſhould direct 


and appoint; and for no other purpoſe whatſoever. 


He died in 1722, without revoking, leaving his Counteſs and 


ſeven children. | | 
Vol. II. R Upon 
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Upon the ſecond marriage of the Counteſs, a decd of ſettlement 


was made, whetein was an expreſs recital of the will and codicil; _ 


and a declaration that the intereſt of that 30, cool. ſhould remain to 
her ſeparate ale; and then an expreſs covenant and agreement on 
the part of her ſecond huſband, that ſhe ſhould have power to make 
a will concerning the intereſt and improvement of that ſum. 


In 1736, her ſecond huſband then living, ſhe made a will; there- 
by reciting that ſhe had before appointed 60007. part of the 20,000 l. 
for the bencfit of her fon in law Lord Rebert, and 200017. other part 
thereof for her daughter in law Lady Mos petb, which ſhe intended 
as part of what ſhe propoſed to give her at her death; ſhe ſays, 
this is her laſt will and teſtament, and that in purſuance of her 
power and authority given by the will of her huſband, (which with 
the codicil ſhe recites) and of all other powers, ſhe by this will 


gives, directs, and appoints, the remaining principal ſum to be paid 


to the ſeveral children of Lord Sunderland after- mentioned in the 
ſeveral proportions after; to the plaintiff 2000/, to John Spencer 
2000. to Lady Bateman zoco l. and the reſidue, which ſhe con- 

uted to be 15,000/. to Lady Morpeth, on condition that Lady Mor- 
peth ſhould give ſuch a releaſe, as ſhould be tendered by her execu- 
tors within fix months after her (the Counteſs) death, and diſcharge 


all her eſtate real and perſonal from the Taid 30,0007. in default 


thereof the legacy being appointed for her ſhould be void; making 
Mrs. Poultny her executrix; and dying in 1749. e 


Jon Spencer and Lady Morpeth died in her lifetime after her 
making this will, Their legacies were claimed by the plaintiff as 
being thereby lapſed, as undiſpoſcd and unappointed, and therefore 
part of the refiduary eſtate of Lord Robert, whoſe executor the plain- 
tiff was; under which right the plaintiff applicd to Lord Gedolphin, 
ſurviving executor of Lord Sunderland, for the payment of thoſe 
ſums; who thought proper to refer it to this court to ſettle the ſe- 
veral claims ſet up by the ſeveral defendants to this money. 


The hill therefore to have 17, o. remainder of the 20,0c0/. 
beyond thoſe ſums which were effectually appointed and given by 
Lady Sunderland by virtue of her power, was brought againſt the re- 
preſentative of Lord Sunderland, and of Lady Sunderland, to whom 
alſo adminiſtration had been granted to Hilliam Spencer, younger 
fon of Lord Sunderland, who died ſoon after his father: there were 
alſo made parties Lady Bateman as one of the children; Lord Car- 
ge as adminiſtrator of his late wife Lady Morpeth; the Duke of 
Bedferd as adminiſtrator of his late wife another of the daughters; 
and allo the repreſentatives of John Spencer. 


For plaintiff, To ſhew that the ſeveral ways, in which this is 
pretended to be appointed, cannot prevail, it is to be conſidered on 
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the appointment by Lady Sunderland, and that of Lord Sunderland 
on default of appointment by her, Her dilcretionary power Was 
very laige as to the manner, terms and proportions, 1o that in 
whatever way ſhe chole to do it, it muſt take effect thereby. It is 
done by a teltameniary ditpofiiion; comprited in the ſame inſtru- 
ment, in which ſhe diſpoſes of her own property. She calls it a 
will: and it has been proved in the eccleſiaſtical conrts ſhe might 
either by deed in her life or by will have given it to ſuch of the 
children, as ſurvived her; and though ſhe has not inſerted thoſe 
words, ſhe has in effect given on thoſe terms by giving it by will; 
which, whether it is to execute a power, or perform the orders of 
another, or a right to a perſon's own eſtate, means the ſame ex- 
actly. A will is ambulatory; only an inchoation of a will till the 
death of teſtator: although when it becomes a will, it may have a 
retroſpect to certain purpoſes: but, though in ſome caſes it may 
ſpeak ſooner than in others, in no caſe can it take effect till death of 
| teſtator, It is a principle of law, that a deviſe of real or perſonal 
eſtate is void by dying before teſtator; founded on Bret v. Rigden, 
Pio. 34 5, A. that it is neceſſary to have a donee u efſe; and is taken 
from the civil law; the reaſon in Domat, part. 2. lib. 4, being much 
the ſame as in P/o, A will is revocable from its nature; nor can 
it be made otherwiſe: for a clauſe to that purpoſe would be void, 
as it could not then be proportioned to the exigencies of families. 
Then it muſt be conſtrued as all other wills, and fall within the 
ſaid principle cauſed by conſtruction of law, and which is only ſay- 
ing, it was the intent of teſtator, that it ſhould not go to the perſons 
named, unleſs they ſurvived teſtator. Nothing is here to make it 
differ from a common will; for the ſubje& matter of a will makes 
it not leſs ambulatory, &c. Its being an appointment in execution 
of a power prevents not its having all the incidents to a will. 
Thovgh to fome purpoſes appointee takes under the original power, 
and the legal operation is from the deed, giving the power accord- 
ing to Sir Edward Clere's caſe, 6 Co. yet it is taken by the media- 
tion of the power itſelf, and the court in conſidering his right, 
will confider one as well as the other, It muſt have the proper 


qualities of the inftrument referred to: be executed according to 


ſtatute of frauds. Long ford v. Eyre, 1 Wil. 740, and Wag ſtaff v. 
Mag ſtaſt, 2 Wil. 258, io that a power referring to a will means 
ſuch a will, as is proper to deviſe. On a power to appoint perſo- 
nal eſtate by will it muſt be a will proved in eccleſiaſtical court. 
Roſs v. Euer, 5 Fuly 1744, where the bill for payment of legacies - 
given by wife of defendant, who had previous to the marriage ſtock 
jn truſt for the huſband for life, then to ſuch of the children as ſhe 
ſhould by will or writing under hand and ſeal atteſted by three wit- 
neſſes appoint; and in default of appointment, equally : ſhe died 
before her huſband ; leaving a paper in her own hand; and de- 
clared this to be her will, and made an appointment thereby: but 
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it was not ſigned by her, nor atteſted. Your Lordſhip held, it was 


no will, becauſe not proved : which was attempted to be anſwered ; 
becauſe it vas only a writing of a feme covert executing a power, not 
ſt.i&tly a will, the huſband not conſenting to it; ſo that it could 
not be a will, nor proved in ecclefiaſtical court, only a power; 
and would operate by the original deed giving that power. Your 
Lordſhip held, even this ought to be proved; and that it was the 
ordinary practice to do fo; and retained the bill, that the plaintiff 
might have opportunity to commence a ſuit in the eccleſiaſtical court. 
So that a power to execute by will means, it ſhall have the effect 
and be governed by the rules of a will: as on a bond before mar- 
riage to permit the wife to make a will; which ſhe does with the 
huſband's conſent; the legatee muſt ſurvive her. Though Lady Sun- 
derland was under coverture at the time, ſhe had power to make a 


will, and reſerved it to herſelf before her ſecond marriage : nor 


could the ditable herſelf. But it will fall under the other words, a 
writing in nature of a will; which is ſufficient to anſwer this power, 
and would do ſo in ſtrict legal pleading. Tylley v. Pierce, Cro. Car. 
376, In Rich v. Beaumont by the Lords, 11 Feb, 1726, plaintiff's 


wife had a power before marriage of appointing a real eſtate by deed 


indented executed in preſence of three witneſſes, or by her laſt 
will and teſtament duly executed: after marriage ſhe executes this 
power not by a will duly executed in the legal ſenſe of a wil}, but 
by an inſtrument in nature of a will: the huſband brought a bill to 
have the benefit of the execution of her power: Lord King diſmiſſed 
it; and held, the marriage a ſuſpenſion of her power ; but that if 
ſhe had ſurvived her huſband, the power would have revived; 
which decree was reverſed, and a cale ordered to be made and ſent 
from this court for the opinion of B. R. where it was held a good 


appointment: and that was of real eſtate, If Lady Sunderland had 


executed by deed, the intereſt would have abſolutely veited in x0 
mi nee, unleſs ſhe referved a power of revocation in the inſtrument 
itſelf: but ſhe has choſen an inſtrument, where there was no oc- 
caſion to reſerve ſuch a power; as from the nature of it ſhe might 
have made a new one immediately. Then hy not teſtamentary 
throughout? for it is arbitrary to ſtop theie. She was appriſed of 
the different methods, by which ſhe might exccute; for having 
before appointed pait by deed, her ufing a different method after, 
proves ſhe had a different deſign; that no intereſt ſhould veſt in this 
till her death. Powers being ſo frequent ſince the ſtatute of uſes, it 
is odd, there are not more caſes of this kind in the books: but the 
reaſon is, mankind have always thought a will in purſuance of a 
power revocable in its nature, and having all the properties of a will. 
Uſes are conſidered as powers: and whoever has the direction of 
theſe uſes, directs in ſuch a way, as the nature of the caſe will ad- 
mit; if by will, as a will; if by deed, as a deed. Your Lordſhip 
has determined, a deed executing a power over real eſtate was a 
85 | | 1 conveyance 
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conveyance within the ſtatute of EV ſo as to be fraudulent, be- 
cauſe it was a conveyance : then a deviſe to execute a power. ſhould 
be within the ſame reaſon. In appointment ot copyhold this acci- 


dent muſt have happened often: no copvholder can make a direct 
deviſe, but muſt do it by ſurrender to uſe of his will; then it paſſes 


. by the ſurrender, not the will, which is only an execution of a 


power. Though there is no determination either way, whether, 


by death of the deviſee in a will made in perſuance of ſuch ſurren- 
der, it ſhould lapſe or not, yet no doubt but it would from the na- 
ture of the inſtrument. But this very point in queflion has been 
determined by your Lordſhip, firſt in Madiſon x. Andrew, 27 Nov. 
1747; where the appointment to a deceaſed daughter was held void; 
the intent being that it ſhould be given to her perſonally, and that 
the daughter dying before the appointment had no ſuch intereſt as 
was tranſmiſſible to her repreſentative, Secondly in Ote v. Heath, 
4 Nov. 1748. which is ſtronger than this; your Lord/hip held the 


appointment, though by a ene covert, was teſtamentary, ſhould 


be attended with the conſequences of.a will, and be proved in the 
eccleſiaſtical court. Burnet v. Holgrave, Eq. Ab. 296. was then in- 
ſiſted upon; but did not hinder the determination: it appears a 
_ cauſe by conſent, in which caſes the information laid before the 

court is very imperfect: and beſides it is materially diſtinguiſhable; 
it being like the caſe on Lord Thomond's will of a deviſe to Sir Mil- 
liam Windham in truſt, where notwithſtanding the death of truſtee, 
ceſtuy que truſt was intitled. As to the particular caſe of Lady Mor- 


Arte. 


Ante. 


peth it is on a condition, and to be performed by her perſonally ; 


which ſhe could not execute, if ſhe did not ſurvive Lady Sunderland: 
nor is it material, that it may be preformed cy pres, In // heedon v. 
'Oxenham, 8 July 1731. a man deviſed a ſum to his wife to be paid 
within fix months after his death, provided ſhe releaſed all her right 
to dower on requeſt of his executors; and charged his real eſtate 
with it; the wite died after teſtator, and before the expiration of 
ſix months, without any releaſe or being required by the executors: 
her adminiſtrator brought a bill; and it was infiſted, though ſhe 
did not perform the condition, her repreſentative might; yet Sir 
Toſeph Jekyl held, it was not due, becauſe the condition was not 
performed; it being in her election whether ſhe would execute it or 
not, it was contingent till her death, which ſhe would chuſe; there- 
fore not veſted ; and the bill was diſmiſſed. The proviſo here goes 
on a ſuppoſition, that ſhe ſhould ſurvive ; which affects the whole. 


Taking it then for granted there was no appointment by Lady 


Sunderland, has the teſtator given this 30, ooo J. or any part, in de- 
fault thereof? Clearly not in expreſs terms; as he would, if de- 
ſigned in all events to the children. She was under no obligation 
ito any one as being a child, and had during life to do it, It was 
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prudent to leave it ſo; as ſome of the children might be otherways 
greatly provided for: but the reaſon was, as ſhe was ſtepmother, 
to engage the affection of the children to her by monves ot intereſt. 
She fersſaw, that on default of, or an ineffectual, appointment, his 
reſiduary eſtate would have a chance out of that 30, ooo J. and has 
in effect made an appointment by diſpoſing of the reſidue. It was 
not intended as a portion to the children, or an additional portion: 
nothing veſting, they could not tranſmit more right than they had 


themſelves; which holds in the civil law. Dom. lib. 2. tit, I ſec, 


1. She wies to give the children : if then it veſts in the repre- 
ſentatives, it veſts in perſons, to whom ſhe had no right to give. 
It is like the diſtindtion between a legacy at a ivture day, and to be 

aid at a future day; veſting in one caſe, not in the other, In caſes 


of land, points of this kind have come before the court; as in the 


caſe put in Daniel v. Uply, Lat b. g. which ſhews none of the 
children can claim without appointment, This then is only ſuch 


an intereſt, as ſhould be delegated to them by their ſtepmother, 
and muſt fall into the reſidue. = 


As to the ſecondary queſtion, whether this ſhall go among all the 
children in general, or thoſe only who ſurvived Lady Sunderland, 
that cannot ariſe but on a ſuppoſition, that the whole ſhall not go 
into the reſidue, but go in ſome manner to the children. 5 


For defendant Lady Bateman. Who agreed with the plaintiff in 
the 1/7 queſtion : but as to the 2d, what was to become of theſe 
ſums in default of appointment, inſiſted, it was the ſame queſtion, - 
as would ariſe on the whole 3e, ooo J. on default of appointment; 
and muſt turn on the general view of the frame of the will and co- 
dicil, The primary intent was, that this ſhould be a further pro- 
viſion for the children: the ſecondary, that it ſhould be in ſuch a 
manner as to keep them in obedience to the mother : but that was 
only ſubordinate to the other; for the mother's power was only to 
diſtribute ; which is ſuch a power, as this court can in default of 
diſtribution execute, and that equally, according to its general prin= 
ciples in default of executien. It was not inſerted with a view that 
the mother ſhould be the giver, nor could it be the intent to pur 
it in her power by making no appointment to defeat all the chil- 
dren, and let the whole po to the eldeit fon. The children took 
an original intereſt from the father in nature of a poſſibility veſting 
in them, ſubject to be defeated by act of the mother. By the will 
this 30,000 J. is totally ſevered from the reſidue, and given to the 
mother; whoſe intereſt was abridged in conſideration of the chil- 
dren : thoſe children therefore, capable of taking and living at her 
death, ſhould be the objects, vig. the plaintiff and Lady Bateman. 
If an interelt veſted in the children, it might be ſevered by them; 
which ſeverance would be good, if the mother did not execute the 

1 5 power 


in the Time of Lord Chancellor Hu 


power ſhe had. A mere intereſt depending on a poſſibility may be 
deviſed : as in Co. Fac. 509. it veſted as ſcintenants, and muſt ſar- 
vive to the preſent claimante, 77” Ufter v. Webſter, 2 Will. 347. and 
0 ay v Willis, 2 Mill. c29. in oppoſition to the notion in the civil 
law, where a legacy to ſeveral perſons makes a tenancy in common. 
A conſtruction ought to be made ſo as not to defeat either intent. 
If the word ſuch, as it ſtands, would exclude the children from 
taking any thing without appointment, that ought not to onto 
What appears the general intent on the context, which courts of 
law will not ſuffer to be defeated by any inaccuracy of exprefſion in 


teſtitor, bat will tranſpoſe, ſupply, or drop words even in caſe of 


real eſlate to preſerve the intent which if done here, an original 
intereſt will appear given to the children as a pofñbility actually 
veſted in them, though defeaſible by the mother. A ſmall altera- 
tion will do; only the poſition of the word ſuch; (which will ſtill 
preſerve the mother's power) reading it after ber deceaſe to and among 
a” children. Several cafes ſhew this no unwarrantable liberty. In 
Surtces v. Barker, 15 J. 2. B. R. a deviſe to a grandſon and his heirs; 
but he died before twenty:zone, or before mariage and without iſſue, 
remainder over: he died after twenty-one, and before marriage: the 


intent was held to be, that if he attained either of theſe events, he . 


ſhould bave the abſolute intereſt in the eſtate : that the court had a 
right to marſhal the words, and change the disjunctive or into a con- 
jonctive; making it one entire event, on the failure of which ſingly 
the remainder over was to take place. In Luxford v. Cheeke, 3 Lev. 

25. a much preater liberty was taken. So 4 Leon. 14. This is 
only a power of diſtribution in the mother; and like Maſen v. Lim- 
Prey, Trin. 1734, where one deviſed 2000 J. to his brother, and 
deſired him at his death to give it among his children and the chil- 
dren of another perſon ; the brother died in life of. teſtator; and 
the queſtion was, whether without actual gift of the brother they 
were intitled to it, or thoſe who claimed the general refidue. Lord 
Talbot held the children intitled, though no gift to them in default 
of appointment. In Harding v. Glynn, 7 July 1739, at the Rolls, 
deviſe of leaſehold and other chattels to his wife, but deſiring her 
at or before her death to diſpoſe of the ſame among his neareſt re- 
lations, as ſhe ſhould appoint: ſhe died without appointment; and 
it was held, ſhe had a power to diſtribute only, ſo that it operated 


as a truit, and the relations were ce/tuy que truſt, and the power not 


being executed, ic devolved on this court, and would be e 
equally among the relations alive at. the wife's death, and not, 


 ftirpes among the-ather nent of kin as if undiſpoſed. Though oc | 


has not given it in default of appointment, yet from the nature of the 
will itfelf it ſhall be ſo; the teſtator intending it to the children on 
one contingency as well as the other; the contingency not expreſſed 

being ſimilar to the other in 2 Ven. 363. though the words of the 
will tied it up to an expreſs contingency, the court decreed on the 
n intent. So in che laſt determination in Tones v. Meſtcomb, 
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B. R. the deviſe over in default of appointment was held good, 


though the contingency was not expicficd in the will, there being no 


reaſon againſt it: whereas here are poſitive reaſons why the tcſtator 
ſhould intend it. But Fonnereau v. Fonnereau, 21 May 174.5. is ſtill 
nearer; where Charles Fonnereau, having nine children by his firſt 
wife, and married to a ſecond, by whom he had none, deviſed 
| 54,000 J. to his executors and truſtees, ſeverally and jointly, to inveſt 
it in funds within fix months, to pay the intereit and produce to all 

the children of his late wife and of the preſent, that ſhould be born, 
when they attained twenty-one, ſhare and ſhare alike; and on the 
death of any of the children, to divide that part or ſhare among 
ſuch perſons as the child to dying ſhould appoint ; and in default of 

appointment to divide ſuch part or ſhare among the iſſue of ſuch re- 
ſpective child; and if ſuch iſſue ſhould die before twenty-one, then 
to the ſurvivor of all his children. One ſon died without ever ha- 
ving any iſſue, and made the plaintiff executor. The queſtion was, 
whether that ſhare veſted abſolutely in him, or went over to the 
other children, to whom it was limited on default of iſſue; or ſunk 
into the reſidue? The plaintiff inſiſted, it was intended as a gift to 


the children, ſubject to be deveſted on having iſſue, Your Lord- 


ſhip held, it went to the ſurviving children, though the contipgency, 
that happened, was not exprefſed ; becauſe it appeared to be the ge- 


neral intent of teſtator to diſpoſe of his whole eſtate, and to take this 


whole fund out of the reſidue ; and becauſe the ſhare of each child 
was given to the others on a contingency more remote than this; 
and no reaſon why it was not intended to go on this contingency as 
well as the others. Here is the like ingredient, to give it over on an 


event not expreſſed in the will. This codicil imports a general gift 


among the children; and all the words implying a neceſſity of the 
act of the mother, are only powers of diſtribution over that; fo that 
on default of appointment it went over to the ſurvivors, as in Ma- 
diſon v. Andrew, This whole zo, ooo J. is ſtrongly declared to be 


excepted out of the reſidue, like the caſe 3 Will. 40. 


Por defendants Lord Carliſle and repreſentatives of 7chn Spencer. 
The principal queſtion in which they are concerned, whether the 
nomination by the mother of the ſhare, which each of theſe children 


was to take out of the 30, oco J. is gone by their happening ta die in 
life of the mother mutt depend entirely on the principles of the 
common law of England; for in the Roman law received here, or 
the eccleſiaſtical law of this kingdom, there is rot a word to that 


purpoſe. The reaſon of the Roman law being filent is to be found 
in Szoin. part 4. ch. II. ſec. 7. That law did not allow it; for that 


the will of A. cannot depend on the will of B. and therefore the 
nomination would be void: the law of England allows of it, not diſ- 
puting the Roman law, but diſputing the premiſſes; for, when ap- 
pointed, it is the will of A. not of B. As. to the eccleſiaſtical law or 
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modern caſes, nothing i is to be found on that occaſion. There is no 


round or mixture of equity on this queſtion; all the parties being 
equally meritorious : fo that it js a mere legal queſtion, as if a deviſe 
to the mother for life, with power to diſpoſe of it among the chil- 
dren. It is neceſſary to aſcertain the terms; which being equivocal, 
make it dangerous: the word power has been made uſe of, and give 


and deriſe inſtead of directing and nominating ; but this is not ſtrictly 


a power, nor attended with the legal conſequences thereof, though 
it goes by its name: ſo that no precedent on one ſort of power is ap- 
plicable to another, for in one fort of power it is an intereſt. Ee- 
fore the ſtatute of oſes all powers were eonſidered without diſtinction 
as naked authorities; properly as powers, and attended with the 
conſequences; but that ſtatute has made an alteration in the common 


law as to that; for now powers are conſidered as a particular form or 


modification of property; part of the old ownerſhip, and liable to 
the conſequences of ownerſhip; and conſidered in courts of law as 
an intereſt; and then the relation to the time of giving the power 
does not hold; becauſe conſidered as an intereſt. In ſuch powers 
coupled with an intereſt of any ſort, to make leaſes, a jointure to 


revoke or change, that is affected by the acts of the perſon, to whom 
given, he may releaſe it. 1 I. 265, B. ſo in Drgge's and in Albanys 


cCaſes, 1 Co. and in King v. Melling a power to make a jointure was 
defiroyed by a common recovery : whereas the contrary holds as to 
naked authorities. Where there js a power to appoint aſum of money, 
as in Shirley v. Lord Ferrers, and Bainton v. Ward, 20 April 1741. 
in both which:the appointment was by will, the court held the ap- 
pointee could not take it, becauſe it was a voluntary appointment, 
which could not defeat creditors; and on the principle in 2 Rol. Rep. 


6g 


173. as your Lordſhip laid down in Lord Townſend v. Windbam, the ante 
gift to the appointee was aſſets to pay debts; which ſhould not be 16 July 1250. 


prevented by the death-of appointee in life of teſtator. The principle 
of making it aſſets is, that the conveyance to him is void, conſider- 
ing it as a conveyance againſt creditors, who ſhall prevail, notwith- 
ſtanding death of appointee : ſo that it is only a particular form and 
modification of the intereſt. It is ſaid, the ſurrender of copyhold 
to uſe of a will, when the will is made, will be conſidered as teſ- 
tamentary, and lapſe: that point never has come in queſtion ; 
which is extraordinary: if it had, the grounds, on which it was: de- 
termined, would have been material. That might be determined 
to be a teſtamentary diſpoſition; becauſe it is that ſort of power 
coupled with an intereſt of the perſon deviſing. On ſeoffment to 
uſes it was not underſtood, that, if the party dies aſter the deviſe de- 
_ claratory thereof, it ſhould lapſe. Feoffments to uſes are conſidered 


as powers now; they were before the ſtatute of uſes: and if it was 
underſtood, that it would lapſe, the.caſe of Bret v. Regden could 


not have been made a queſtion, nor argued, as it is in Po. that conſe- 
quence not being alluded to there. The deviſee is in and claims 
Vor. II. N under 
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under the feoffment. But ſuppoſe that queſtion of the ſurrender was 
to ariſe; there is a diſtinction, that he is owner of the eſtate, and 
no act of his, which would not deſtroy the relation; which holds 
not in the caſe of other powers. So that the caſe of copyhold is diſ- 
tin, being an intereſt; and powers coupled with an intereſt are con- 
ſidered as property. But authorities or naked powers are different ; 
having all the conſequences, attended with all the rules the common 
law ever applied to powers in all the relations of it; the perſon;cxer- 


ciſing it being conſidered as a mere inſtrument. The fundamental 


maxim (which the law of England allows, though the civil law 
does not) is, that the acts done in conſequence and by virtue of an 
authority, and purſuant thereto, are the acts of the old proprietor, 


And of that day wherein he, in virtue of his ownerſhip, delegated _ 


that authority: and this maxim the Jaw purſes throughout There 
are inſtances of this ſort in P/o. ſo 15 H. 7. 116. referred to in x 
Co. Digge's caſe, and Albany's; and in 1 Co. 174. what is ſaid of 
the collateral power of B. whether the releaſe ſhould not extinguiſh 
it, is very emphatical, that it does not move from nor under him, ſo 
that he is a mere inſtrument, and is the reaſon why the act of B. can- 
not affect it. 19 H. 6, alſo, cited in Latch 43, is ſtrong to this 
effect; and Tomlinſon v. Dighton, 1 Sal. 239. and the reaſon, why 


theſe authorities or naked powers cannot be aſſigned, releaſed, for- 


feited, or extinguiſhed, depends on the maxim in 1 Inf. 185. Finch 
13. and Capel's caſe, 1 Co. of the claiming paramount ; ſo that no 
act of the deputy or inſtrument, who is to fix the proportions, can 
hurt the appointee ; becauſe his title is prior to every act; which 
without any exception will be defeated by ſuch relation; and though 


it is by relation of law, it is the ſame as if it exiſted in fact, as if 


done immediately at the former time. Finch 70. In 1 Co. 176. b. 
is an inſtance of relation to the conſideration of a covenant ; nor 


does the death of the party affect it. Mood's caſe, cited 1 Co. 99. a. 


A bargain and ſale operates not, unlefs inrolled in fix months: yet, 
if inroiled, it relates, avoiding all meſne acts; ſo that death of bar- 
gainor or bagainee before inrolment makes no difference. 2 Inf. 


674. The judges adhered to the conſequences of relation, that it 


ſhould be as if that day; and the death of the party has no effect, 


if within the time of relation. So judgments, entered up purſuant 


to warrant of attorney, are good by relation: ſo in aſſignments on 
acts of bankruptcy. Nor is there any exception to this in caſe 
of naked powers, as the preſent clearly is, disjoined from anv intereſt. 
in the mother; for that would make the argument and rule different; 
but ſhe is no more than bailiff or ſteward. The fund was no part 
of her ancient property; neither moving out of or affecting her eſtate. 
She can neither gain or loſe by the execution or non-execution ; nor 
could ſhe ſell it to a ſtranger ; nor take money from a child for doing 


it; which woald be ſet aſide as fraudulent. This is exactly Tom- 


linſon's-caſe, which was determined to be a collateral .power.; the 
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only difference being, that was of land, this of money. It could 
not go to her reſiduary legatee or eg ecutor; nor be claimed againſt 
her repreſentatives, but the e ecutor of teſtator. Then it is to be 
governed by all the rules applicable to naked authorities. The ob- 


jection is that a legatee muſt be in eſſe, when the legacy is to veſt; 


ſo muſt a deviſee and grantee; and on that was Bret v. Rigden deter- 
mined by analogy to grants as well as wills. But the anſwer is, 
theſe are not legatees of the mother,; having no grant, gift, or de- 
viſe from her; ſhe only ſaying that which the teſtator left a chaſm 
for, which ſhe fills up. If this appointment had been by inſttu- 
ment in writing with a power of revocation, (ſuppoſing in general 
that a power of revocation might be annexed), it is as much ambu- 
latory and revocable uptil her death: and yet though they die in her 
life, they ſhall take; it ſhall relate, if ſhe dies without revoking. A 
will executing a power is different from a- will paſſing an intereſt : 
Sir Edward Clere's caſe. The latter muft be a due, legal, proper 
will; this is not by a proper will, for ſhe was a femme cavert; there- 
fore it is by the other method given to execute this power, an inſtru- 
ment in writing, and may have a different. effe from a will. The 
articles on her ſecond marriage have nothing to do with this. power; 
taking no notice of the principal which ſhe was to appoint, but only 
the intereſt : ſo that this is to be taken as an inſtrument in writing 
generally.; conſequently takes eftect in the ſame manner, as if ſhe 
had made a common inſtrument without calling it a will, appointing 
theſe ſums to be paid after her death; which (it muſt be admitted) 


ſhe might have done, not calling it a will, and might have annexed 


a power of revocation ſo as to enable her to revoke that, and to ex- 
.ecute the power over again; and this amounts to the ſame thing. 
The reaſon of the rule, on which lapſes are eſtabliſhed (that it is a 
gift to a perſon not in being at the time it ſhould veſt) holds not; 
that not being the caſe, when it is an execution of a power; be- 
cauſe they give nothing at all, only direct the gift of another. It is 
ſaid, teſtator intended by giving power to execute by will, that, if by 
will, all the doctrine of relation to the creation of the power ſhould 
be deſtroyed ; and that the mother, -when ſhe exeuted her will, in- 
tended, if they did not ſurvive, they ſhould not take: but neither 
has be intended it ſo. The teſtator's will is like to be diſappointed by 
his argument; and all the children difinherited. If he had ſaid only 
by inſtrument in writing; the might execute by deed or will;; it not 
being in oppoſition to one or the other. If done by deed not 
ſealed or delivered, it would operate as an inftrument in writing.; 


ſo of a will: they are words of courſe of the drawer of the 


will. It is begging the queſtion, to ſay the teſtator knew that the 
conſequence of doing it by will would be, that if they died before 
her, it would lapſe, and therefore that it muſt be preſumed, he in- 
tended it; arguing his intent from what is the queſtion, He had no 
reaſon to:think.ſo.: when he made his will, there was an authority 


that 
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that it would not lapſe, Burnet v. Holgrave and none to the con- 
trary, The fund is reverſionary ; not to take effect beneficially until 
after her death; the objects, all the children he had. Their out- 
living her is immaterial; it was not in his view or intent, that the 
gift thould be defeated by that contingency ; nor was it reaſonable : 
the mother was young, and might live as long as ſeveral of the chil- 
dren. The reaſon of giving that authority was certainly to ſecure 


their obedience, and keep them dependent on her; and his adding 


negative as well as ffirmative words ſhews, that when the mother 


made a difference among the children, he meant that difference ſhould. 
take place, As to the mother's intent, ſhe couid not do otherwiſe ; 
unleſs ſhe had known what made the argument in this cauſe ; that 
fhe could have anncxed a power of revocation to the inſtrument in 
writing: which, whether ihe could or not, ſeems doubtful. She 
is confined to the children, and could not appoint two executors or 
ethers. If ſhe had intended it, ſhe would have provided for the 
event: whereas ſhe ſurvived ſeveral years, and made no alteration ; 
and meant this diſpoſition ſhould take place. It is objected that 

whatever was the intent of either, the rule of law is, that, if it is 
an appointment by will, it muſt lapſe: but no ſuch rule of law is 
applied to naked authorities. On the reaſon of the thing it is no 
maxim, that the parties muſt ſurvive the inſtrument, who is to de- 
clare the will of another; though there is reaſon for it, where it is 
the perſon's own gift. The time of making a will is material to 
ſeveral purpoſes: as to the power of teſtator, When made under 
age; ſo as to married women; ſo as to the thing to paſs. Not that 
the word having in the ſtatute of wills is the reaſon; but it goes on 
intent of teſtator, that he did not mean to give more than he had at 
the time, So as to the objects; as to a gift to A. and his children, it 


js material whether he had children at the time or not, according to 


Mild's caſe. Madiſon v. Andrew is different from this; the power 
was fraudulently executed: it was not within the power by any rela- 
tion: beſide, that was an appointment to herſelf, and then ſhe ceaſed 


to be a truſtee executing a power, which the court will never ſuffer 


to ſtand. Oe v. Heath is contrary to Burnet v. Holgrave ; which, 
though heard by conſent, was a litigated cauſe : nor is it applicable; 
the power there being a modification of property, not a naked power; 
ſo that determination might ſtand; and ſo might the caſe of the 
copyhold: whereas this is a naked authority, in which the relation 
holds throughout, and cannot be affected, and it is confidered as the 
act of the day. As to the laſt objection, in reſpect to Lady Morpeth, 
that, ſuppoſing it had veſted in her, ſhe loſt it by non-performance 
of the condition; that would hold equally if ſhe ſurvived but a little 
while, and did not do it. But one cafe is cited for it; which muſt 
have gone on other grounds. It is common for teſtator to oblige le- 
gatees to ſtand by his will, and releaſe within a time. The court 
never thinks the time material, only obliges them to make an election 

2 9 | ES, | after 
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after determination of the caſes and points; but if they die in 
mean time, they are not to loſe the intended legacies, The condi- 
tion here in ſubſtance is performed; for the releaſe may be given by 
her executors, Courts of law hold, that the ſubſtance of a condi- 
tion may be performed; for which there are ſeveral caſes in 1 Jnft. 
that by forfeiture of the condition the eſtate is not defeated. Belide 
it is in nature of a condition ſubſequent; the counſel of the executors 
being firſt to tender the releaſe; which is become impoſſible by the 
act of Gd. | TR | 


As to the ſecondary queſtion, if it veſts in the children, it veſts as 
tenants in common; which diſtinguiſhes it from Madiſon v. Andrew; 
where, what your Lordſhip went on, was, that the words were a 
= jJointenancy, and it would go to the ſurvivors; but here if it veſts, it 
= muſt veſt as a thing to be divided. | 


Loxp CHANCELLOR. 


As I am ſatisfied what decree Jought to make, it is not proper to 
put it off, merely for the fake of putting my thoughts into better 
order and method. TY 


The general-queſtion, who has a right ts theſe two ſums of 20001. 
and 15,0004, (as it is computed) appointed by the will of Lady 
Sunderland, made in execution of a power given by the will of her 
huſband, depends on three confiderations. 1ſt, Whether the repre- 
ſentatives of Lady Morpeth and of Fohn Spencer, who died in the 


W life of Lady Sunderland, can claim, or be intitled to theſe two ſums 


TeſpeCtively? 2d, If they cannot, whether theſe two ſums will fall 
Into the reſidue of the teſtator's perſonal eſtate; or accrue and be- 
Jong to all the children, and the repreſentatives of ſuch, as are dead? 
3d, If they ſhould belong to the children of teſtator; then to what 
| ſpecies or diviſion of theſe children: whether to all ſuch as were 
living at teſtator's death, and the repreſentatives of thoſe dead, or 
only to thoſe two ſurviving at death of Lady Sumderland? 


The 1ſt depends on two things. Firſt on the power and conſtruc- 
tion of the power given by the will of teſtator: next upon the act 
done in execution of that power. 5 


As to the firſt, the teſtator gave the reſidue of his perſonal eſtate 
ſo as to ſhew an intent to diſpoſe of his whole perſonal eſtate, As it 
ſtood in the will, it was an abſolute legacy of 30,000/. to the wife. 
By a writing indorſed on the will, called a codicil, but with no new 
date, (and therefore it may be conſidered as part of the will) teſta:or 
reſtrains that general legacy to one for life only, with power to diſ- 
poſe of it; which is the ſame, as if the whole had been- inſerted in 
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the will, This power is undoubtedly as large as the teſtator could 
poſſibly give to her, as to the inſtrument by which ſhe was to ex- 
ecute; but not large in reſpect of the objects, as to whom ſhe is re- 

ſtrained to and among the children, Oue fide contends, here is no 

gift by the codicil, but to the wite for life with a power. The other, 

that a gift is made to all the children of teſtator, ſubje& to the power 

of Lady Sunderland, by ſuch an inſtrument as is deſcribed, to divide 

and diſtribute among them, ſo as to exclude ſome, if ſhe pleaſed; 

but if not, that ſtill there is a gift to the children: but that laſt is 

not the conſtruction of the codicil, What was the intent of teſtator, 

in giving this legacy and power, can only be collected from the 

words of the will and the codicil; and it is plain, from both, that 

his primary intent was to provide for the wife thereby. To ſecure 

the reſpect and duty of the children to her, he reftrains her eſtate, 

but gives it to none but to ſuch as ſhe ſhould appoint, It is admitted, 

that, if taken according to the words, to make any of the children- 

take, there muſt be an appointment ; but the method taken for the 
defendants to make this a gift to the children, is by inſiſting, that to 

make this preſumed intent of teſtator take effect, the words may 

be tranſpoſed. Suppoſe the word ſuch was tranſpoſed, I cannot ſee | 

how it will vary the ſenſe or conſtruction of this clauſe; for the 

ſenſe and meaning would be the ſame, reſtraining the generality of 
Tranſpoſition the former words, making it a gift only to ſuch as the ſhould ap- 
. point. But there is no colour to make ſuch a tranſpoſition. It is 
py limitation true, a court of law as well as of equity (and a court of equity has 
ſenſible, but no greater latitude in conſtruction of wills, and tranſpoſing the words 
. thereof, than a court of law has) will, to make ſenſe of a will other- 
tees. wiſe inſenſible, and to make it take ſome effect rather than be to- 
tally void, often tranſpoſe words to attain the intent that on the 
face of the will the teſtator had; which was Luxford's caſe, 3 Lev. 

where the court did not make the tranſpoſition to let in more, or de- 

feat the deviſees (which in no caſe do I know, that the courts have 

done) but it was to make the limitation ſenſible, the words being 
inſenſible, and to attain the meaning: but in no caſe, where the 

words are plain and ſenſible, is a tranſpoſition made in order to create 

a different meaning and conſtruction; much leſs to let in different 

deviſees and legatees in a will; which is a very different thing from 

| the caſe, where the perſons to take are certain, and the queſtion is only 
concerning the conſtructiom of the words to create the limitation or in- 

tereſt to be taken. But theſe are plain words: there is no delignation 

to take under this will, but ſuch of the children as ſhe ſhould appoint z 

and no perſon can be aſcertained under this will until ſhe has made 

ſuch appointment. Indeed the words want no conſtruction; and if the 

court ſhould put a different conſtruction, and tranſpoſe, as contended 

for the defendants (which ſtill could not do for them) it would be 

making a new will; for teſtator intended none of the children ſhould 

take but fiom the appointment of Lady Sunderland: and in this it 
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4s like the als cited out of Latch 10. Therefore I am of opinion, 
that by this codicil, or this part of the will compriſed in the indorſe- 


ment, here is no gift to the children of teſtatot, otherwiſe than 
as they might take by execution of the power by herz and con- 


ſequently the legacy is a mere gift to her for life with power to diſ- 
poſe, Gc. | 


This leads to the other part of the confideration of the firſt queſ- 


tion, vz. the act done by her in execution of the power, and the 


conſequence thereof. 


She had ſeveral ways to execute it, by deed or inſtrument in 
writing, or by a proper will: but I am of opinion, whichever way 


ſhe took, to make any of the children of teſtator take by virtue of 


it, it muſt be a complete act done by her; and that an imperfe& 
act in execution of this power would not make any part of this mo- 
ney veſt in any of the perſons to take under it; for it is admitted by 
defendant's counſel, there is no purchaſer, no greater merit in one 
than the other; all being volunteers; and therefore no ground to 
ſupply any defect in the execution of the power. She has choſen 
to execute it by will: and two of the appointees therein dying after- 
ward in her life, the queſtion is, what under theſe circun ſtances is 
the effect of the execution of this power as to them; whether their 
repreſentatives can take the ſums appointed? To determine it, one 
thing is neceſſary to be ſettled: vig. the nature of the inſtrument 
by which the power is executed. The plaintiff inſiſts, it is by a 
will: the defendants, that it is not by a proper will, for that ſhe was 
a feme covert at the time; but by an inſtrument in writing, which 
may have a different effect from a will. I am of opinion, that this 
act of her's-in execution of her power muſt be conſidered as a will, 
and may be truly ſo as a proper will in this cauſe: but if not, till 
it may as a writing in nature of a will; ard then it will come juſt 


735 


to the ſame thing as to the preſent queſtion, A feme covert may Will by 


make a proper will, proved in the ecclefiaſtical court, with the aſ -S, 
ſent. of her huſband, according to the expreſs reſolution of Mariot "Jen of hut. 


v. Kinſman, Cre. Car. 219, where it came in queſtion upon a bond band. 


in pleading. Then, whether there has been ſuch aſſent in this caſe, 
depends on the deed of ſettlement made on her ſecond marriage. 
I am of opinion, it does amount to a ſufficient aſſent to her making a 
will concerning this 30, ooo. It is ſaid barely to relate to the in- 


tereſt; if it had done ſo, when there is an exprels recital of the 


will and codicil, and the principal and intereſt ariſe under that will, 
and ſhe was only to take the intereſt, I ſhould have thought, it was 
an aſſent to a complete will: but it goes farther; for the word im- 
provement does not take in intereſt only but improvement of the ca- 


pital, whichꝭ is part of the principal, and would go to be divided as 


the principal; for it is eſtabliſhed, that the increaſe and riſe in value 
ap 8 of 
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of the principal ſhall go to the principal, and not go to the tenant 
for life in being. But, ſappoſing this not a proper will, {ti]] it muſt 
be conſidered as an inſtrument in nature of a will; which ſhall have 
the ſame conſequence as if a will according to the conſtruQion of the | 
court, Then taking it either way, as a proper will or inſtrument in 
nature of a will, I am of opinion, that neither the repreſentatives of 
Jobn Spencer or Lady Morpeth could take any thing by this execution 
of the power, unleſs it veſted in their teſtator or inteſtate, only deri- 
vatively, and through them. It is certain, that an executor or ad- 
miniſtrator cannot take by virtue of that repreſentation any thing, 
but what firſt veſted in the teſtator or inteſtate: which brings it to 
the queſtion, whether by this execution of the power any thing 
\ veſted in them in their lives, It is plain, that by virtue of a will 
or inſtrument in nature of a will, no legacy or gift can veſt till death 
of teſtator; and admitted, that if this was a gift of Lady Sunderland 
and a legacy from her, ſo that the children were to take by or under 
her, it would be ſo; for then it is admitted, the will is not com- 
plete till death of teſtator: but it is inſiſted, that this being in exe- 
cution of a power, nothing is taken under the inſtrument, by which 
the power is executed, ↄr under the perſon executing, but under the 
giver of the power, and as legatees in the will of the teſtator: which 
is true to certain purpoſes, but holds not to the extent contended 
for on the part of the defendants, that is, not to ſhew that theſe 
two legacies or ſums of money veſted by virtue of the execution of 
this power in the children in their lives; for to that only can it be 
material. There is no caſe, where that has been ſaid to be under a 
will; whether that will operates by way cf giving a legecy or intereſt 
derived from the teſtator in that will, or by way of execution of 
a power, or inſtrument in nature cf a will, which is the ſame; for 
ſtill it is a teſtamentary act, and the law ſays, that a teſtamentaty 
act is only inchoate during life of teſtator, from whoſe death only 
it receives perfection: being till then ambulatory and mutable, veſt- 
ing nothing, like a piece of waſte paper, according to the docttine 
in Bret v. Rigden in Plo. where Manwcod does not argue, that the 
will could have effect during life of teſtator, but only that the heir 
ſhould take by purchaſe as deviſce in the will, that the will might 
take ſome effect. The caſes put for the plaintiff are very material, 
vg. of a will of land in execution of a power, and the word 2¼¼/ 
generally uſed, (which before the ftatute of frauds would be ſuffi- 
cient, if it was a will not executed by any witneſics) it is determined, 
that a will to paſs lands by virtue of a power mult have the requiſites 
Will to paſs in that ſtatute, It is the ſame as to a power to appoint perſonal 
« 099m eſtate by will; unleſs there are other words, which are contended 
er, muſt be for to give a larger manner of executing the power, it muſt be ſuch 
executed ac- a will, as will paſs perſonal eſtate, So is the caſe of copyhold lands 
1 the very material; not that there is any authority; but as it is a thing, 
frauds. which muſt have often happened. Copohold lands are ſurrendered 
to 


| have executed it roties quoties, have reſerved a new power to herſelf, 
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to the uſe of a will; the ſurrenderer makes a will, and appoints Copy bold ſur- 
the uſes thereof: the law ſays, the lands paſs by the ſurrender, 3 
and the will is only directory of the uſes: though the lands are ſo and appoin- 
appointed, if the appointee died in life of teſtator, it was never 3 22 
thought, he could take benefit of it: which muſt have often hap- tor. 
ened, conſidering the number of ſuch wills: and yet it was never 
contended, that it would veſt in appointee dying in life of teſtator; 
becauſe the act was not complete; it being no will till his death; 
and conſequently at the time it ihould veſt, there is no perſon to 
take. So if a power is given by deed to appoint lands by will; and 
the perſon, to whom the power is given, makes a will, and gives the 
lands to A. and his iſſue ; the law ſays, that, though ſuch appointee 
takes under the power, yet the execution of the power being by will, 
it ſhall receive the ſame conſtruction as if a deviſe of lands, dig. an 
eſtate-tail, So if it had been to A. for ever, that would have been 
an eſtate in fee, It was never doubted, but that the conſtruction of 
the words would be the ſame exactly, as if he tock ſtrictly and pro- 
perly under the words of a will; and indeed it is repugnant to the 
nature of the inſtrument, that any perſon ſhould take, or have any 
thing veſt, by will in life of the teſtator : and every perſon claim- 
ing under the execution of a power, mult claim not only according Appointee 
to the power, but the nature of the inſtrument by which that power under power 
. | r . mult claim 
is executed; and therefore a will in execution of ſuch a power (ſup- alſo according 
pole it was of lands) would be alterable or revocable according to to nature of 
the ſtatnte of frauds by cancellation or any of thoſe methods, as 1 
proper will would be; becauſe it is the nature of the inſtrument, 
which cauſes that. Suppoſe ſuch a power was to be executed by 
deed only, it might be as well ſaid, tl at the party to take under the 
execution of that power ſhould take by an incomplete deed; as in 
this caſe by a writing not complete till death of teſtator; there being 
as great an imperſection in one caſe as the other, If this was to be 
taken as an inſtrument in writing generally, and to have the ſame 
effect as if ſhe had made ſuch a common inſtrument without calling 
it a will, appointing this payment after her death, as has been ar- 
gued, that would change the nature of the inſtrument, and the 
intent of Lady Sunderland : the confequence would be, that it would 
be irrevocable ; for it is revocable only by the nature of the inſtru- 
ment itlelf : but turn it into another inſtrument, neither a will or 
inſtrument in writing in nature of a will, it is not revocable; for it 
is determined, that notwithſtanding under ſuch a power ſhe might 
and might revoke, yet if ſhe does not reſerve a new power, it is ir- ee! _ A 
revocable; which was the reſolution of all the judges in Hele v. to appoine 
Bond in the Houſe of Lords. There Hele had a power in a deed to new uſes : ex- 
revoke, and appoint new uſes, as often as he pleaſed : he executed Sp Ic 
a deed, and revoked; and ſo a ſecond and third time; and the reierved, or it 
queſtion was, whether this laſt revocation was good? It was held ' executed. 


y OL, II. | * not 


78 CASES Argued and Determined 
not good for want of an expreſs revocation ; that this power amount- 
ed to no more than a common power of revocation expreſſed in a 
great number of words; and therefore the party could not revoke 
toties quoties by virtue of this original power of revocation : but it 
enabled him to inſert a new power of revocation, if he pleaſed 
which not having done, he had executed his power, So if I ſhould 
hold this paper to be neither a will nor inſtrument in nature of a will, 
it would be an inftrument irrevocable by her; which would un- 
doubtedly be contrary to her intent. It is only revocable from being 
a will or in nature of a will: and if fo, it is equally incomplete till 
her death; conſequently nothing could veſt in either of the legatees 
till her death; at which time, it is a principle of law, there muſt be 
a donee or appointee to take: whereas here they were not then in 
rerum natura, and conſequently no legatee, donee, or appointee, 
(call it which you will) to take at the time the thing was to veſt, 
From this conſtruction of this paper the caſe in Hob. of Krbbet v. 
Lee is material, viz. thai this, whether as a will or inſtrument in 
writing in nature of a will, is a declaration in law of Lady Sunder- 
land, that it ſhould take effect only from her death. But to tEi it 
was ſaid, that in the preſent caſe it is otherwiſe : becauſe the appoin- 
| tee muſt take under the power, and as if ramed in the power; and 
that it was a gift of the teſtator in his will, (he being only an in- 
ſtrument: that the whole reverts back to the power, under which 
merely they take; which relation will over-reach the death of theſe 
two parties, both being living at the death cf teſtator, and then it 
may be conſidered as veſting in them in their lives; which I deny. 
Appointee T admit the principle, that, where a perion takes by execution of a 
. power whether of reality or per ſonalty, it is taken under the autho— 
if inferred rity of that power: but not from the time of the creation of that 
33 but power. There is no cate, that the relation ſhall go back for that, 
dhe by clad which is quite of another nature: and that is the point, which muſt. 
tion from be contended for here, that they muſt take by relation fo as to make 
» brute them take from the time of the creation of the power; for which 
in alignment there is no authority: and that would be unreaſonable, The mean- 
on commiſſion ing that the perſons muſt take under the power, or as if their names 
EE bankrapFy 4, d been inſerted in the power, is, that thev ſhall take in the s. 
or in bargain had been iniefted in power, 18, that they hall take in the lame 
and ſale, in- manner as if the power and inſtrument executipg the power had been 
| rolled. incorporated in one inftrument ; then they (hall take, as if all, that was 
in the inſtrument executing, had been expreſſed in that eiving the 
ower. So js it in appointments of uſes, It a feaffment is executed 
Feoffment to to ſuch uſcs, as he ſhall appoint by will; when the will is made, it 
uſes. js clear, that the appointee, ceſuy que uſe, is in by the feoffment: 
but h.s nothing from the time of the execution of the feoffment ſo as 
to veſt the eſtate in him. The eſtate will veſt in him according to the 
nature of the act done, and appointment of the uſe, from the time of 
the teſtator's death. This therefore is not a relation fo as to make 
5 things 
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things veſt from the time of the power, but according to the time 
of that act executing that power; not like the referring back in caſe 
of aſſignment in commiſſion of bankruptcy: that is by force of the 
ſtatute, and to avoid eſie wrongful acts. The cafe was put of a 
| bargain and ſale; which was ſaid ta be like this of a will or inſtru- 
ment in nature of a will. A bargain and ſale, when acknowledged and 
inrolled, has relation to the time of execution; aud if the grantee 
dies with ſix months, and afterward it is acknowledged and inrolled, 
it is good: : that is, Lada fo it is a collateral act required by act of par- 
liament, and not arifing from the nature of the inftrument iiſelf. 
Confider the conſequence, if this was otherwiſe: that by ſuch a will 
or inſtrument in nature of a will, executing ſuch a power, any thing 
ſhould be held veſted in teſtaror's lite, and that the reference. to the 
ower. ſhould not-only be a reference to the ſubſtance of the power, 
bat to the time of creation; it might be as well ſaid, that Lady Suñder- 


land might have appointed this money to them, if they bad died 


before her making the will; for it is juſt the ſame thing; and the 
caſe of the bargain and ſale, if applicable, would hold equally; then 
the conſequence would be, that ſhe might execute this power by gi- 


ving all, or greater part, to herſelf; for ſhe was repreſentative of her 
ſon William, who died before her will; and it would be abſurd, that 


powers of this kind ſhould be executed for benefit of a perſon dead 
at the time of executing. But it is contended, that there is a great 
difference between powers and that this mall have effect in this 
manner, becauſe it is a naked power, theſe ſums being never part of 
her property, who was only an inſtrument: ſo that whatever execu- 
tion, it would have this effect, though contrary to the nature of that 
paper itſelf: that the quality and nature of the will ſhould be out of 
the caſe, and conſidered barely as an, inſtrument in writing: though 
it is allowed, that where a power is coupled with an intereſt, the 


party ſhould be conſidered as diſpoſing of the intereſt, and it ſhould 


| have another effect. This is the firſt time, I have heard: that the 
execution of naked powers ſhould be conſtrued more favor ucably 
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than that of powers coupled with an intereſt, The rule of law is Naked pow- 
otherwiſe; becauſe the party there in ſome meaſure parts with his ers conſtrued 


own property, as a kind of dominion he has over the eſtate, thoſe 


powers coup- 


powers being conſtrued liberally ; but naked powers always ſtlictiy. ſed with inte- 
It is farther aſked, where is the difference? That it being admitted, reſt liberally. 


ſhe miglit have done this by deed or inſtrument in writing, not cal- 
ling & a will, and might have annexed a power of revocation ſo as 
to enable her to revoke that, and to execute the power over again, 
this amounts to the ſame : but that is not ad idem, If ſhe had exc- 
cuted this power by deed. or inſtrument in writing, though with a 
new power to herſelf, the conſequence would be, the inſtrument 
Was complete in. itſelf; the thing would have veſted from the time 
of the execution of that inſtrument; and the power of revocation 
would have no effect but to leave it mutable during her life. But 

there 
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there is a vaſt difference between a deed or inſtrument with power 


of revocation and a will. The firſt is a complete act: a will not ſo, 


death being neceflary to the completion, as well as to make the 


things paſs: and really, if in queſtions of this kind ſuch execution 


of powers by will were to have this conſtruction, and to make any 
thing veſt in the teſtator's life, ſo that a perſon dead at the conſum- 
mation of the will might take thereby; in nineteen caſes out of 
twenty it would be contrary to the authority of the power, and in- 
tent of the perſon executing; (this I mean in general, not as to the 
preſent caſe) for conſider, what a perſon does, when making a will: 


Lady Sunderland muſt know, that ſhe ran no hazard, becauſe the 


inſtrument was revocable til! her death; but if a court of juſtice 
ſhould contrary to the nature of the inſtrument hold, that, though 


the party dies in the life of the perſon executing the power, it will 


veſt in the executor or adminiſtrator, that may be in a mere ſtran- 
er both to the author of the power and the perſon executing. That 
would be the conſequence; like the caſes of wills obtained from 


young perſons by ſurpriſe ; as from a young lady at a boarding-ſchool 


(an inſtance of which I remen.ber in this court) the maſter getting 
her, ſhe being above 1eventeen, to make a will and him executor :. 
ſo if this would be good notwithſtanding the dying in life of teſtator, 
it would make it go to a ſtranger, But it is ſaid, this has been de- 
termined, that ſuch an execution of a power by will may be good 
to make it tranſmiſſible to the repreſentatives of the perſon dying in 
life of teftator ; for which is cited Burnet v. Holgrave; and if it had 
not been for that, I ſhould not have ſpent ſo much time about this. 
But if that cafe is conſidered, it is no authority againſt the opinion 
now given, or that, I gave, in Oæe v. Heath; for there the perion 
executing the power was not limited in reſpe& of the objects. It 
was a general power, to ſuch as the ſhould appoint. She appointed 
to her ſecond huſband, who died in her life, and made her execu- 
trix, ſo that it was really come back to herſelf, and her re preſenta- 
tive claimed it under the execution of the power. That was a caſe 
to tempt a court of juſtice to go as far as poſſible to make it good ; 
becauſe it was come back to the perſon, and the fame thing as if 
given to her own benefit; and the court only ſuppurted that in her, 
which was really originally given for her benefit. It was no doubt 
in her power to appoint her executors originally, if ſhe pleaſed; 


becauſe ſhe might do it to any peiſun whatever; and there the court 


might confider that word executors ſo as not to take by repreſenta- 


tion, but as a deſcription of the perſon to take; and there is ſome- 


thing in the caſe, which favours that, It is imperfectly reported in 
Eq. Ab. Executors may certainly be made ule f either in a deed 
or will as diſtinct and ſeparate perſons from teſtator ; which is the 
caſe of a ſpecial occupant, 2 Roll. Ab, 151, where the executor 
ſhall be ſpecial occupant ; which ſhews, executors may take by that 
name as diſtinct perſons, and nct in repreſentation of the teſtator, 

| | | | The 
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he court cannot be ſure, on what Lord Harcourt. went in that 
caſe: yet there was room for that from the words: and always 
were to be taken there to ſupport it, as it was to be confidered, as: 
if originally given for her benefit. But whether that be fo or not, 
it is a ſingle authority; and was a cauſe heard by conſent; which 
certainly weakens its authority; as it proves it in general not to be 
ſio fully conſidered; and commonly there is a diſpoſition. in the par- 
ties to give way to what the court thinks equitable: nor is there 
that oppoſition as in other caſes, Therefore on the whole upon 
this. firſt point I am of opinion, nothing veſted by this inſtrument 
in John Spencer or Lady Morpeth during their lives, and conſequently: 
nothing is tranſmiſſible to their repreſentatives: and to make it de 
ſo would be. contrary to the principle of law, that the perſon mult. 
be in being at the time the thing is to veſt. e 


Which brings it to the next queſtion, - whether theſe ſums with 
fall into the reſidue of teſtator's perſonal eſtate, or accrue to his chil- 
«dren? And, whether it ſhall accrue to all his children and their re- 
preſentatives, depends on the queſtion at firſt conſidered, the con- 
ſtruction of the clauſe in the codicil, vig. whether any thing is given 
to the children of the teſtator eo nomine, otherwiſe than by de- 
ſcription of ſuch as ſhe ſhould appoint to, and conſequently nothing 
to veſt in them abſtracted from her appointment. It would be very 
difficult to determine, in what way they ſhould take, or how it 
would veſt, if that was to be the caſe. The proportions as well as 
the gift were to be ſettled by Lady Sunderland, who has given in her 
i life ſeveral parts to ſeveral of them. What ſhares were to veſt? 
Were they to take as joint-tenants? that is denied by the repreſer- 
tatives of the-deceaſed children.; becauſe that would exclude them, 
and make it to the ſurvivors. If to take as tenants in common, 
| What are the ſhares? The ſettlement of the proportions and ſhares 
Was to be by Lady Sumderland. None can take as tenants in com- Tenants in 
mon of uncertain, though they may of unequal ſhares: and if there du! 
was any thing in:this ſo as to make them take as children of the te- de wer ee 
ſtator, I ſhould incline, that they ſhould take as joiat-tenants, and certain ſhares. 
- conſequently it ſhould ſurvive. No words of diviſion or diſtribu- 
ton are made uſe of by the teſtator but by way of reference to the 
diviſion and diftribution to be made by Lady Sunderland: ſo that it 
Is part of her power only, and not diſtin from her power, that 
imports a diviſion between them as tenants in common. And how 
could it be? If all were to take this remaining 17,0001. equally 
in proportion among them as tenants in common, there would be an 
unequal proportion thereby among them ; for Lord Robert's ſhare, 
having 6000J. given. him, would be made more; which would be 
contrary to the conſtruction attempted on this. But I found myſelf 
on this; that this is no gift to the children; and conſequently the 
children cannot take as ſuch. The next queſtion then is, if the 
h = keſiduary 
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veſiduary legatee can take it; for then the plaintiff, repreſentative 
of his brother, ſtands in his place, and will be intitled? The objec- 
tion to this is, that the exception takes out of the reſiduary bequeſt 
this whole 30,000 J. being indorſed in his- hand; therefore conten- 
ded, that it muſt be conſidered, it not well appointed, as ſomething 
undiſpoſed of by the will of teſtator, and conſequently muſt be di- 
ſtributed. But it has not been mentioned, how it ſhould be diſtri- 
buted ; for if ſo, the mother muſt come in for one third part of that 
diſtribution; whereas the counſel for her executrix have not inſiſted 
thereon: nor can it be contended, that the intent was to leave it in 
her power to make no appointment, and ſo be intitled to one third; 
2: which would be the conſequence, if this was the conſtruction. 
Not that I ſuppoſe, the teſtator had any diſtruſt in her: and ſhe has 
ated very honourably, giving away part in her life: but the putting 
this caſe ſhews, no preſumption can be of that kind. But if the 
will is ſo, it muſt have its effect. Here is a clear intent in this will 
to make a diſpoſition of his whole perſonal-eſtate.; and it is pretty 
ſtrange, if that ſhould be the conſtruction, that, where one has made 
a reſiduary legatee of all the reſt, he ſhould die inteſtate as to part. 
There may be poſſibly ſuch.a-caſe : and for this was cited 3 Will. 40. 
But this differs widely from that; which was a reſervation of par- 
ticular ſpecifick things, as goods, Cc. conſequently the things 
themſelves were abſolutely taken out of the reſiduary bequeſt; and 
the court thought, there was no ground to inſert them in it. That is 
not the caſe here: the teſtator has given this legacy by his will. 
Suppoſing Lady Sunderland had died in life of teſtator, that 30, ooo J. 
would have gone into the reſidue as lapſed notwithſtanding this ex 
eeption. No legacy at all is given by the codicil; he has reſtrained 
his wife's legacy, which was abſolute, to a gift for life only ; but 
no legacy. Suppole it was to be conſidered as a legacy, what does 
it import? Not the thing, bur:the intereſt given in the thing. That 
Intereſt he has given to his wife for life, and afterwards to ſuch as 
ſhe ſhould appoint, according to ſuch eſtate and intereſt as ſhe 
ſhould appoint. Suppoſe it was a reſiduary deviſe of real eſtate, 
and except thereout ſuch deviſe as ſhall by codicil, Sc. and he 
mould by codicil make a deviſe for life: the intereſt is only taken 
out of the refiduary deviſe: there the word /egacy anſwers to the 
word deviſe, Beſide this is ſaying no more than the law implies: 
it is doing nothing-by this exception. If a man gives all his perſonal 
eſtate, it leaves it open to the-codicil ; which, if made, ſhall ſu- 
perſede; this exception therefore 1, operatur. It is like Hale v. 
Bond: there was a power, which might be revoked fties qucties; 
and therefore it was ſaid, there might be a ſecond revocation thereby: 
but the court held other wife; that it was only ſaying by a circum- 
locution of words, what the law would conſtrue the effect: ſo here, 
it is only taking out of his reſiduary deviſe ſuch an intercſt, as he 
:Movld give by his codicil; which the. law would. havedone for him. 
| 1 3 £ Suppoſe 
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Suppoſe by the codicil he had given the 30, 000 J. to Lady Sunder- 
J and for life, without ſaying any thing of the power: the refiduary '- 
| intereſt therein would undoubtedly have gone to Lord Robert after 
her death, and eſpecially when it comes in by the way of lapſe. An 
\ . executor or reſiduary legatee ſtands in the fame light as an heir, ſo as 
to take ſomething failing in without the intent of teſtator, as by ope- 
ration of law. But the negative words are inſiſted on, that this 
zo, ooo J. is given to no other uſe or purpoſe whatever, I cannot con- 
{true theſe words in that manner: but that they are limitations or 
reſtrictions on the power of Lady Sunderland. and, if taken in the 
large ſenſe, it would make it caduceary ; which none can do 
-with his property, fo as to make it go to none whatever. No one 
can ſay, his lands ſhall not go to his heir; who ſhall have them 
notwithſtanding, 80 of perſonal eſtate, one cannot ſay, his execu- 
tor nor his next of kin ſhall not have it; for he ſhall notwithſtand- 
ing by the law. So. that this is by a reaſonable conſtruction to re- 
ſtrain. Lady Sunderland, that -ſhe ſhould not have power to appoint 


* 


but to his own children. 


Conſequently theſe lapſed legacies will fall under the refiduary 
bequeſt to the plaintiff as repreſentative of his brother: and there 
. mult be a decree for payment, and account of intereſt from the death 
of. Lady Sunderland. 


The next morning his Lordſbip. ſaid, he had forgot to take notice 
of the caſes..cited for defendants; but that one anſwer to them all 
was, that they were all caſes, where the bequeſt amounted to a 
legacy to all the children: as where it was to be divided among 
all my children it amounted thereto, being ſtill legatory words, 
whether it was by the word give or defire; and the perſon would 
be obliged by the court to give ſomething to every one of the chil- 
dieren; conſequently only the proportions were entruſted to the ap- 
-pointor ; the objects were fixed. | 


Horſley ver/us Chaloner, December 4, 1759 cog 45. 
At the Rolls, Sir John Strange Maſter of the Rolls. 

| T4 M HORSLEY by will 23d September 1727, gives Deviſe to 
| 200 l. to the younger child of his ſon William, or if more than'younger chil- 
one, then to ſuch younger children, equally to be divided, and to be 3 
paid at their reſpective ages of twenty-one; and if any dies before at twenty-one 
twenty-one, then to ſurvive to the others; and for want of ſuch veſted in thoſe 
* | : : 3 born at death 

younger child or children, or their not attaining twenty-one, then of teſtator. 

the 200/. to go to the eldeſt child of his ſon William to be paid at 

twenty-one, 2 e Bs 4 £5 CB 6 
7 | The 


: age: and the queſtion was, whether it ſhou!d be divided — 


fifty years old, he certainly would have ſaid, he did not: yet that 


to receive it. In that light every word of the will will have its 
none of theſe children, in whom it veſted, can know what they 


ditection, when it was to be paid: it ce ws, the intereſt. was couſi- 


Cc A SE 8 gun and Determined. 


The plaintiff Anne ard defendant. Ellen, daughters of William te” 
ſon, were both born in life of their grandfather, and both come of 


2 


them, or whether Mary, who was born after waer, s death, ſhout”: h F 
be: let in for a * * with them. | } 5 


74 8 
* 


For hich was cited Eraves v. Boyle, 27 July 1739, „bete 
an after-born child was let in; and Madiſon v. Andrew, 27 Neu. 72 
1747, and if the teſtator had been aſked, if he did not mean, tha + 5 0 
any child of William born at any time ſhould have a ſhare, be 24 
would have anſwered, Jes, as in Plo. on the eonſtruction of an Nr 5240 
nn: 1 | | , 5 SY X 25 4 

Againſt this Coleman v. Seymour, 24 E. 1 748; where 100669 bo 
.deviſed to younger children of his daughter.; the elder ſon dying 2 55 
after the teſtator, the other became elder, yet was held intitled{#; 5" 7 
the right veſting at death of teſtator in _ . are in e 5 oy 
and could not be deveſted. = 7 2 


Ma er ef the Rolls, | 


| There are no words. in the. will denoting 4 enge to take 4 in anx 
eee children: whereas it is common in wills of this nature tg 
:fay e to the children of his ſon born or to be born.“ That method, © 
in Phe. is a proper way of trying it; and poſſibly, if the teſtator hag © 4 
been aſked the . queſtion in the manner” inſiſted upon, he might 5 "x9 
have anſwered ſo: but put the . queſtion the other way, that the . | 
teſtator had been told, he had exprefily fixed a time, when it wal”: | 
to be paid, and had been aſked, did he mean, that 3 5 * 


by any conſtruction on his will the children might ſtay till forty or 


would be the conſequence : for-till the death of William it could not . J 
be ſeen, who would be intitled, and when any attained twenty-one,. | 5 iN 
they could not demand any thing, which would defeat the end, 1 45 
that they fhould be accommodated with this when moſt beneficia! 
to them, at twenty-one, The law ſees no impoſſibility of having chil-· 
dren at any number of years; and the not keeping demands of this 
fort open has very properly induced the court to confine this to ſuch 
children, as were in being at death of teſtator, when the number is 
known, and the proportions they are intitled to, and the time when 


true and proper effect: it will veſt in them payable at a future ws 
time; which time cannot be defeated. By the other conſtruction 


are intitled to. Coleman v. Seymour is a ſtrong caſe for this.; and the 
more material as the lateſt. It goes farther; as ſtated, there was no 


dered : 
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dered as deviſible between the younger children at death of teſtator, 
tho! afterward one came not within that deſcription. In- Graves v. 


Boyle, no time was mentioned, when the legacy became payable; 


here it is peremptorily and repeatedly mentioned: and there the 
daughter had time during life. In Maiſon v. Andrew it was not to 


.go over, till all the children ſhould die, which makes it different. 


Principally therefore to avoid the inconvenience from keeping chil- 


dren out of this proviſion expreſſly appointed to be paid at twenty- 
One, it is conſtrued veſted in thoſe living at death of teſtator, and 
cannot go farther. | 


Another queſtion was, whether there ſhould be a perſonal decree 


on defendant Chaloner as executor for payment of this 200 l. or it 
ſhould be ſent to the Maſter on an inquity into the aſſets? 


Mater of the Rolls. 


Conſidering the great length of time fince teſtator's death, it 


might be very difficult now to make a ſtrict proof of aſſets; there- 


8 5 


fore the court would do very right to lay hold of any reaſonable op- On admiſfon 


portunity: yet if there were no circumſtances to make him liable 


of aſſets, per- 
? ſonal de-ree 


ſuch account mult be taken. But conſidering the acknowledgments againt exe-u- 
by him, ſuch as an indorſement by him of a receipt of aſſets, tor with inter- 


(which would be ſufficient at this diſtance of time and difficulty of e 


travelling through an account of aſſets, and no complaint of impo- 
ſition upon him) next an expreſs declaration by him, put out be- 


cauſe not payable immediately, and that it was ready at twenty- 


one; ſhall I after all this ſend it to an account, whether he has 


done himſelf an injury by an account ſtated under his own hand, 


produced by him, and a deliberate act. It is true, on circumſtances Where execu- 


the court will not pin down an executor to an admiſſion of aſſets, as 


caſe for it, if he will get over ſo ſtrong an admiſſion; he muſt prove 
that miſtake, that the circumſtance on which he built his admiſſion 
failed, The bare payment of intereſt by executor will, in many 


_-caſes, be evidence againſt him of admifſion of aſſets; that however 
is only charging him by way of argument, that he had the money, 
| becauſe he paid intereſt ; here is expreſs acknowledgment, There 


muſt be a perſonal decree againſt him; and as it has been out at 


Intereſt, which was never applied for their benefit, he muſt account 


for intereſt from their reſpective times of coming of age; and a cir- 


cumſtance of miſbehaviour, his obtaining a releaſe without any con- 
ſideration, will warrant the court to decree him to pay coſts, 


Vol. II. | 2 Eyre 


tor is not 
if the money is in bankers hands; the beſt bank in England may — 


fail, and that undoubtedly will not bind him. But he muſt make a ſets. 


y ad- 
of af- 
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Caſe 31. 


CASES Argued and Determined 


Eyre ver/us Eyre, Dec. 4, 1750. 
| Negotiation was entered into between the plaintiffs and Robert 
A Eyre for the loan of money to him, but he died in the Eaſt- 
Indies, The plaintiffs, not knowing of bis death, advanced the 
money afterward, and paid it to his agent Lock, who remitted it in 
bullion to the Eoft-Indies. It was received there by his executors, 
who remitted it back to England, to the executor of his father 
Chriſtopher Eyre. 7 Dr Sg 


This bill was againſt the executor and reſiduary legatee of Ghri/io- 
pher, to demand this as a debt from him only, and not againſt the 
eſtate of Robert, who, not being alive at the time, could not be 
made a debtor for it by an act ex po/t faclo; but the perſon into 


whoſe hands it came finally, was accountable for it, and could only 


be debtor to plaintiffs, 


For defendant : This demand ſhould only be againſt the aſſets of 


Robert, on whoſe credit it was advanced. If the agent of Robert, 
in whoſe hands it was, had failed, Robert or his eſtate muſt have 


born the loſs: it was a perſonal contract, entered into in life of 
Robert, which from its nature, was executory, as it would take 


conſiderable time before it could be carried into execution; and if 


otherwiſe, it would hurt commerce with that country. If loſt in 
its paſſage, it would not have been at the riſk of plaintiffs, but of 
Robert, inſured in Eis name, and conſigned over to hiin. 


LokD CHANCELLOR, 
There was no agreement by plaintiffs to make this a loan during 


life of Robert, nothing importing a contract. His death was a re- 
vocation of the authority of Lock, in reſpect of the contract; be- 


cauſe there cannot be a loan to one after his death ; therefore it will 


not have the effect of notice to make Lock a wrong doer. Then 
Lock could only receive it to uſe of plaintiffs. Suppoſing the plain- 
tiff can make Lock, or the executors of Robert in India, (tor I would 
go as far as I can to aſſiſt them) debtors for this by their affirmance 
of Lock's act, ſo as to make it had and received by them, by their 
agent Lock to uſe of plaintiffs; how can plaintiffs make Chriftopher 
a debtor for this? It is a mere queſtion at law; and if you think 
you have a foundation for it, you mult try it. 15 


the Time of Lord Chancellor HaRDWIckE. 


Gower ver/us Mainwaring, Dec. 5, 1750. 


IYOHN MAIN WARING executed a deed in truſt, by which poſt, 17 Dec. 


the truſtees were to give the reſidue of his real and perſonal 


eſtate among his friends and relations, where they ſhould ſee moſt 
neceſſity, and as they ſhould think moſt equitable and juſt, He was 


then eighty-four years old, declining in health, and had living two 
ſons, two daughters, and a wife, One ſon died in his life: Catbe- 
ime, one of the daughters, with her then kuſband Carrington carried 
him away from the reſt of the family to another place, and prevailed 
on him to make a will, giving the whole ſurplus of his real and per- 


ſonal eſtate to Carrington. 


To of the truſtees being dead, and the third refuſing to act, this | 


bill was brought by Catherine, executrix of her huſband, among 
other things to have the benefit of this will of her father. Her 
brother Giſbert brought a croſs bill to have the truſts of the deed 
carried into execution, and to ſet afide the will. 


For plantiff: This deed intended to put a diſcretionary power in 
the truſtees; the objects are very general, not confining it to children. 
Had it been to relations only, the court has indeed, in many inſtances, 
' reſtrained it to the rule under the ſtatute of diſtribution: but it is not 
ſo. It is doubtful what is meant by the expreſſion of friends. Then 
the truſtees not acting, this muſt be conſidered as unappointed, and 

can be only a reſulting truſt or power to donor himſelf, which he 
might diſpoſe of by will, and which he has done. If a feoffment 
to uſes, the power would reſult, if no appointment. Sir Edward 
 Clere's caſe, So if to ſuch truſts as he ſhould appoint, and no ap- 


pointment. The queſtion is, whether the court can ſubſtitute itſelf 


jn the place of truſtces having power to act diſcretionarily? In Brere- 
Lon v. Brereton, 13 July 1738. a marriage-ſettlement, proviſo if the 
huſband, his heirs, executors, or adminiſtrators, with approbation 
and good liking of two truſtees, ſhould ſettle lands of 80 J. per aun. 

to the ſame uſes, then that ſettlement to be void: the elder ſon and 
heir applied to the truſtees to conſent, that on ſettlement of an eſtate 


of equal value the former ſhould be void: the truſtees would not 


conſent; without which it could not be good in point of law: a 


bill was brought to compel their conſent. Your Lordſhip held that 


it could not be done, and that a bill of that kind againſt truſtees, 
who had a diſcretionary power to conſent or not was never admitted. 
A court of juſtice cannot look with the eyes of the truſtees. In Dr. 
Potter v. Dr. Chapman a power to preſentto a living was diſcretionary; 
your Lordſhip held, it devolved not on the court; that it was veſted 
by a perſon. who could veſt it in one of the objects within the power; 
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and would not controul it, though it ſeemed indiſcreetly exerciſed, 
Donor might have exerciſed it himſelf again, if truſtees had refuſed 
to accept ; and it is the ſame now they refuſe to act. He has deviſed 
it, under which plaintiff is intitled, and from the bounty of a parent, 


For defendant: This deed was a fair and prudent act to prevent 
| any temptation in making a will and any jealouſies. The ſcheme. 
was propoſed and approved by plaintiff and her huſband, and in his 
handwriting, and tallies with the deed yet he afterward carries him 
away, and gets him to diſinherit his heir, and give the whole to the 
huſband of his daughter, who had 12co J. portion. Death of truſ- 
tees would not totally deſtroy the truſt, The third truſtee chuſes to 
decline from age and infirmity, and no otherwiſe refuſes, It is veſt- 
ed in them in point of law; but on a truſt and confidence which is. 
imperative; not a power which may or may not be exerciſed. They 
ought to execute; and this court will oblige them, being only in- 
ſtruments. It is required that the heirs or executors of ſurvivor ſhould 
do it; ſo that it is not a perſonal diſcretion, but the common caſe _ 
of all imperative truſts, and to continue. It is ſaid, the word friends 
raiſes a doubt; but in Cheſhrre, where this was done, it is ſynonymous 
with relations; and ſo all over the North of England: and it is the 
language of St. E. 1. that adminiſtration ſhould be to the next friend. 
It muſt mean relations here, thoſe who have a claim from equity 
and juſtice, his family. The meaning certainly was to divide it 
among children and grandchildren. Caſes have been determined 
ſtronger than this, whereupon truſtees not acting, it devolves on the 
court, On a will to diſtribute a reſidue to poor diſſenting miniſters, 
their wives and widows, the court directed it to be done, and order- 
ed the objects before the Maſter, which is ſtronger than where the 
truſtees do not act. Though the court does not care to take truſts 
on itſelf, it muſt from neceſſity; as in Sir Coniers Darcy v. Lord 
Holderneſs ; where, on a deviſe of guardianſhip to two, who diſ- 
agreed, the court appointed a guardiaa. e 


LORD CHANCELLOR, 


| I will take time to conſider of the queſtion, which is very par- 
| _ ticular on this truſt. It appears, that this deed of truſt was entered 
= into on a contract an agreement, in the family of this man, that a 
| proper divifion ſhovid be made of his effects on an apprehenſion of 
1-4 ſurpriſe upon him from his age and weakneſs; and it ſeems extraor- 
| dinary, that after that deed was executed a will ſhould be obtained 
by one of the very perſons party to the procuring that deed ; he bim- 
ſelf preparing the ſcheme of it, and afterward taking a will from 
him made ou a ſuppoſition of caſes, ſuch as I never ſaw in my life. 
No caſe has been cited in point; nor do I know any. If I can find . 
a foundation from the authorities of the court, or from the reaſons 
| and 
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and grounds thereof, to favour the reſt of the family, I ſhall cer- Truſtees ba- 
tainly incline to do it, as far as juſtice will permit; if not, it muſt 2 e 
take its chance. What differs it from the caſes mentioned, is this, on their not 
that here is a rule laid down for the truſt, Wherever there is acting, che 
truſt or power (for this is a mixture of both) whether ariſing on . 
legal eftate, or reſerved to be exerciſed by truſtees, barely according unlefs for a 
to their diſcretion, I do not know the court can put themſelves in Charity. 
place of thoſe truſtees to exerciſe that diſcretion. Where truſtees Otherwiſe | 
have power to diſtribute generally according to their diſcretion with- isa ue 
out any object pointed out or rule laid down, the court interpoſes not, the wut, 
unleſs in caſe of charity, which is different, the court exerciſing a 
diſcretion as having the general government and regulation of charity. 

But here is a rule laid down; and the word friends is ſynonymous to 
relations; otherwiſe it is abſurd. The truſtees are to judge on the 

neceſſity and occaſions of the family; the court can judge of ſuch 

neceſſity of the family. That is a judgment to be made on facts 

exiſting ; ſo that the court can make the judgment as well as the 

truſtees ; and when informed by evidence of the neceſſity, can judge 

what is equitable and juſt on this neceſſity. I give no opinion now; 

but there is a great difference between this and a general truſt referring 
abſolutely to diſcretion of the truſtees. I will therefore conſider of 

it, and look into the authorities on that head, unleſs the parties 


agree. | 


Aſkew ver/us The Poulterers Company, December 6, Caſe 33. 
. 1750. : 


| A Queſtion was made, whether a decree in a former cauſe, where- 

in the preſent plaintiff and defendants were parties, might 
be read on the part of the plaintiff; it being objected to, becauſe 
no opportunity of croſs-examination between co-detendants? 


LORD CHANCELLOR. 


I am very clear that it may be read as evidence, though not as Decree, 
_ concluſive evidence, It frequently happens that there are ſeveral de- w _ 
fendants, all claiming againſt the plaintiff, and having alſo different . 
rights and claims among one another; the court then makes a decree were parties, 
ſettling the rights of all the parties; but a declaration for that pur- ed gi. 

| , ; 3 | dence, though 
poſe could not be made if this objection holds; which would be very norconclofive. 


fatal, as it would occaſion the ſplitting one caule into ſeveral. 


Another queſtion was, whether the examination of witneſſes in 
that cauſe could be read againſt the defendants now? 
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Log D CHANCELLOR, 


80 of depoſi- U agree the general rule to be, that, where there are ſeveral defen- 


tions in that dants at hearing, depoſitions taken on part of one defendant may be 
—_—— read againſt tne plaintiff, but not againſt a co-defendant; becauſe there 
decree was for Cannot De a croſs examination: but it often happens, that in a bill 
# 5% 202090 for performance and execution of ruſt ia will cr died, ſeveral par- 
ting the ties are betore he court, and a decrze is made for j erformance cf the 
rgits of all. truſts, ard a de lara ion of the court, on the ſeveral parts of that 
truſt hw far it ſhall extend; which decree is acquieſced in: i: is 
conſidered as a de ermination among all the parties, a: well bet. een 

the co- de endants as the reſt; otherwiſe the decree wou.d become 
u'c'eſs; and it would be receſlary to have as many bills, as there are 
Perpetual in- parties claimi g different rights, was this doctrine to prevail. A de- 
Janci100. 02 termination by the court for performance of t uſts has been held a 
performance ground f' r a bill tor perpetual injunction againſt the party ſetting up 
of truls. a legal eſtate to overturn that decree ; which was the caſe of Acherly 
v. Vernon; and alſo in a caſe relating to the Duke of Buckingham's 

eſtate, where there was a decree for performance of a truſt, and 
a declaration who was intitled to one part, and who to another. So 

has there been a decree of that kind in this caſe, which is evidence 

between all the parties; and this depoſition may be read to ſhew 
what was the foundation of th s decree : and otherwiſe it would be 
impoſſible to have any fruit from a decree for the general eſtabliſn- 
ment of truſts under a will, where there are ſeveral parties. Whe- 

ther conc lufive is another matter. 


The bill was for an account of rents and profits, and to have poſ- 
ſeſſion of an eſtate on the deſtruction and loſs of a deed; the plain- 
tiff deriving a right from a conveyance by an heir at law on determi- 
nation of the uſes in a ſettlement. ; | 

Lox D CHANCELLOR, a 

On lo ofa If there is proof of deſtroction by defendants, it would be a ground 
deed ſame for immediate relief; but it is founded on the loſs: and the rule of 

. evidence is the ſame here as at law. It is a queſtion of a legal title; 

at law. laintiff muſt ſhew title in himſelf as well as none in defendants, and 

The lot: * muſt 1iecover by his own ſtrength, though they are wrong doers. 

N vn 1 5 He has not proved a title in himſelf, nor does he prove what were 

comltances; the contents or uſes in that ſettlement. Plaintiff reſorts to other 

9 roof; to let in Which he muſt ſhew it is the beſt the nature of the 

70 thing will admit; and muſt prove that it is loſt or deſtroyed. Though 

deſiruction of a deed may be rroved by affidavit, the loſs of one can- 

not commonly be ſo, but only can be made out by circumſtances ; 

| N 
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as that inquiry has been made, and ſearch in the proper place and 


hands, and in vain, As defendants thereivze inſiſt on it, it mult be 


tried at law. 


The Biſhop of Cloyne, verſas Young, Dec. 5, 1750. Caſe 34. 


6 Berkeley made his will New. 19, 1746, thereby, after making 
Young and William Broam his whole and ſole executors, as to 


his perſonal eſtate it pleaſed God to bleſs him with, he diſpoſes of it 


es follows. Among ſeveral other legacies Ee gives to his worthy 


friend, Villiam Broom, a mortgage he had cn the eſtate of William 
Brom himſelf, with all the intereſt due thereon, to be divided 
equally between the daughters and a niece of Milliam Broom, on their 
marriage, provided with his conſent, or at his death ; and on their 
deaths to be divided between the two ſons of William Broom. To 
Yung he gives a bond of 200 l. which was owing to the teſtator by 


the other executor Broom. Then comes this clauſe, ** [tem, aſter. 
cc all my juſt debts and legacies paid, I give and bequeath the re- 


© mainder of my eſtate real and perſonal, and whatever ſhall be 
due to me for half pay, &c. without ſaying more.“ 


The bill was brought by the next of kin of teſtator, againſt Nung 
the ſurviving executor, and againſt the repreſentative of Broom. 


For plaintiffs. The only queſtion is, whether the executors are 


traſtees of the reſidue, or intended to have the intereſt of it? Two 
principles are to be eſtabliſhed. iſt, That if ever the legal eſtate is 
granted, conveyed, or deviſed to another on truſt, he can take no 
mare of the beneficial intereſt than he is intitled to under the decla- 
ration of trait ; for though the legal deviſe is an abſolute fee, yet if 


there is an intimation of a truſt, nothing beneficially can be taken by 


the legal deviſe; the whole, as to land, reſulting to heir at law, as 
to perſonal eſtite, to next of kin. Which appears in Loder v. 
Loder, where was a deviſe of the manor and rectory of H. to his 
ſon Charles for ninety-nine years, if he ſo long lived; remainder to 
truſtees to preſerve, &c. remainder to firſt, &c. ſon, in tail-male ; 
remainder to his ſon F. for life, with like remainders in ſtrict manner; 


and for want of ſuch iſſue, to his kinſman Robert Loder, and his 
heirs for ever, on truſt, that Robert, his heirs and aſſigns, ſhould 


pay to all the daughters of his ſons, as an additional portion, 5000“. 
equally, or the whole 5-00 J. if but one, to that one; and to Charles 
and his heirs all his other eſtates in truſt for debts and legacies, the 
ſurplus to his own uſe; making him ſole executor : There was a fai- 
lure of iſſue: the will was proved: and Robert ſo ſeiſed of the manor 
liable to the 500 O. which was a ſtrong caſe for Robert's being intended 
to take this manor beneficially ; being deſcribed of his kin, name and 
family; and plain he did not intend it ſhould go to the iſſue _— | 
| 2 0 
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of his ſons. The queſtion was, whether Robert was intitled to the 
beneficial intereſt ſubject to the 5000 l. or whether it paſſed to Charles 
ty the refiduary deviſe ? It came-on two bills: 1ſt, by Robert him- 
ſ-if againſt the heirs at law of Charles, to have the deeds and wri- 
tings of this cſtate that were in their poſſeſſion, It was held at the 
Nails in 1750. that the deviſe to Robert, being expreſſed to be on truſt, 
though a particular truſt, and which would not exhauſt near the va- 
jue of the eſtate, yet he could take nothing in the reſt, therefore the 


bill was diſmiſſed. On this the heirs brought a bill againſt Robert, 


Praying account of the rents and profits, and to be let into poſſeſſion 
as a reſulting truſt: it was heard June 5, 17327. parol evidence was 
offered of the teſtutor's declarations, that he intended it beneficially 
for his couſin Rzb-rc : the court held, it could not be read; and that 
being given on a particular truſt, it was ſufficient to take away the 
advantage by the legal deviſe ; if therefore the teſtator had not given 
the reſidue, it would have gone to the heirs by the reſulting truſt : 

but there was a ſweeping clauſe carrying it as undiſpoſed of. Other 


caſes were alluded to there, that wherever an eſtate is given on truſt, 


and there is a chaſm in the declaration of truſt, the owners of the 
legal eſtate ſhould not have it at all, but the expreſſion of the par- 


ticular truſt ſhould take it from them ; as in a gift of an eſtate to be 


Told for payment of debts, or to raiſe money, Sc. and nothing more 
is ſaid as to the beneficial intereſt. The next propoſition is that 


which comes more immediately to the preſent, dig. Wherever it pro- 


bably appears, (becauſe in no caſe it neceſſarily appears) that teſta- 
to intended only to give his executors the office, and the legal intereſt 


ariſing from thence, but did not know that would carry the bene- 


ficial intereſt in the reſidue, or did not intend it, it he might know it; 
the executors can take nothing in the reſidue but under an expreſs de- 
Claration of truſt, It is true, an executor was an heir by the old Ro- 
man law; now an executor is truſtee to all particular uſes in the will 
as for creditors and legatees. But though the law remains ſtil}, that 


would give him the beneficial intereſt, as well as the office ; yet 


wherever it appears, the teſtator did not know it would go to him, 


or did not intend it, the court conſiders him as truitee, and he can 


take nothing but what ariſes on that truſt ; on which all the caſes ſince 
Faſter v. Mount have been determined; and that on a probable col- 
lection by the court, not a neceflury inference ; for there is no in- 
conſiſtency or abſurdity in the thing itſelf, in ſaying, I give a parti- 
cular legacy to my executor, and give him all the reſidue. Courts 
of equity have been very favourable to ſhew that executors were 
truſtecs ; and therefore a little matter has been ſufficient to ſhew that 
One head of caſes ſettled 1s, that wherever an intent is 


ſhewn at the time of ma ing the will, that the office was not to 
carry the reſidue to the executor, but meant a truſtee for that, he 
ſhall not take it afterward by any accident; and yet that is not a 
neceſſary conſequence ; as where reſidue deviſed is to perſons named, 


who 


in the Time of Lord Chancellor Harpwicks. 
| who by dying in teſtator's life are incapable of taking; it proves teſ- 


Mich, 2. G. 2. where the whole reſidue was deviſed to the wife for 
lite, and after her death to fix by name equally to be divided; one 


of theſe tenants in common died in teſtator's life; and Lord King 


kin, not to the executrix; for having in terms given it away, he did 
not intend any part ſhould go by virtue of executorſhip. So in Pain- 
ter v. Saliſbury, May 11, 1734, at the Rolls; where reſidue deviled to 
wife and ſon equally, and wife made executrix, the ſon dying in teſ- 
tator's life, that lapſed moiety went to the next of kin, not the ex- 
ccutrix. Caſes nearer to the point are, where the reſiduary eſtate 
takes not effect originally in its own nature, as Wheeler v. Sheers, 
Feb. 23, 1729, where refidue deviſed to executors, but in truſt, after 
_ deducting 100/, a- piece to themſelves, to apply to ſuch charitable 
uſes as teſtator ſhould by codicil direct: he made three codicils, with- 
out taking any notice of a charitable uſe, and died without otherwiſe 
diſpoſing of the refidue: Lord King held the executors only truſtees 


made effectual, ſhewed they were not to take as executors. So in 
3 Wil. 40, upon an intent to diſpoſe, which intent was not carried into 


miſtake of teſtator in not naming the deviſee, but it proves they 
could not take as executors. So in Nev! v. Parker, April 1726, 


on the will of —— Gardner, who defired A. and B. ſhould be 
his executors, and gave to his fiſter 4001. to the executors 10 J. each, 
and other legacies, and broke off in this manner, „I leave to C.“ 
without ſaying more, ſo that it was not complete as to the reſidue: 
Lord King held it ſhould be diſtributed among the next of kin. The 
preſent caſe comes within both the above principles: for 1ſt, teſtator 
meant to give the office, and conſequently legal eſtate, to his execu- 
tors eo nomine on truſt, in reſpect of the whole that office was to 
carry. 2dly, He did not intend the nomination of executors ſhould 
carry the reſidue, but meant to give it by expreſs deviſe; which 
ihews they were to be truſtees as to that, and it mult reſult to thoſe, 
who, as to this ſort of property, are heirs. The penning is remark- 
able: the firſt clauſe gives the office and legal intereſt, and is an in- 
troduCtion to the abſolute diſpoſition of the whole perſonal eſtate, as 
much as if he had ſaid, on truſt,” Sc. Then for one executor's 
trouble he gives a bounty to his family, for whom every parent is 
bound to provide, and which anſwers the end of a legacy to himſelf; 

and as the intereſt, until the uſes ariſe, goes to William Broom, it 
ſeems beneficial to himſelf, To the other a ſpecifick legacy, the 
very debt due from the one executor ; which debt is extinguithed by the 
will itſelf, and which he never would have deſired to be kept up for 
one, 1t he meant to give the whole to them, Then comes the ex- 
prets reſiduary bequeſt, without naming the legatee, which makes 

Nei H. BB it 


tator did not mean executors ſhould take it. Thus in Page v. Page, 


held, that this one-fixth lapſed ſhould be divided among the next of 


for the next of kin. There that intended diſpoſition, though never 


execution. And here the words cannot take effect merely from the 
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it t like the caſe of a void deviſe, as to one who dies in teſtator's life, 
or to be laid out in land for a charity; in neither of which caſes can 
executor take, becauſe of intent to give it. This plainly is not intended 
for the executors; for then why not fill up the clauſe, when he 
wrote the firſt part? He was not then ſettled in his mind to whom he 
would give it; and was probably furniſhed with the form of a will 
of this fort, with an, &c. which he tranſcribed with the, &c, but ſtill 
with intent to diſpoſe of his perſonal eſtate, and after ward, on ſome 
diſorder, ſent for his will, and ſigned it, (which appears in a different 
hand) chinking he had diſpoſed of the whole. 
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For defendants. Queſtions of this kind ſeem a perpetual fund for the 
courts, ſince the rule of law has been deviated from. Lord King thought 
the courts have gone rather too far, and attempted to have it ſettled by 
the legiſlature; which was impoſſible, theſe cafes depending on cir- 
cumſtances. Executor is heir guafi mobilia, not only as to the legal 
but beneficial intereſt, after debis and legacies. So it ſtood originally, as 
appears from the Office of Executors, till the ſtatute of diſtribution; for 
tho' on inteſtacy the eccleſiaſtical court required a bond from admi- 
niſtrator to diſtribute among next of kin, yet never where a will. 
Before that ſtatute it never would have been thought of taking the 

_ perſonal eſtate out of the executors in court of law or equity, though _ 
they ſhould apply it to their own uſe, To give this from the execu- 
tors there muſt be ſomething of a partial inteſtacy. From 23 C. 2. 
until 1687, there was no caſe on that act. Then came Poſter v. 
Mount, which was very particular, but did not go on fraud, but was 
founded on the very expreſſion creating a truſt, vi. for his care and 

ains. So far courts of equity went very right; for it plainly im- 

plied he ſhould have no more. It was after ward extended farther; 
that a legacy in general to a ſingle executor would exclude; which 
was on a ſort of reaſoning that ſeems inconcluſive, viz. from the ab- 

ſurdity of giving all and ſome. Few can know in what condition 
they ſhall die; therefore a legacy to an executor has a good effect, 
| becauſe he ſhall then come on an average with the other legatees, 
| who would otherwiſe have a preference, So that reaſon ſeems not 
well grounded, and of that opinion your Lordſhip has been: what 
| ſhall be the amount of ſuch a legacy has been diſputed, Mourning 
has been held both ways; but this goes a ſtep farther; for it is now 
. contended even where no legacy, and endeavoured by circumſtances i in 
the will to make executor truſtee, It 1s never ſo but where the legacy 
is an entire bequeſt, without relation to any other object; and the 
latter caſes have rather weaned the former; for a particular intereſt 
for life ſhall not exclude from the refidue: Jones v. MWeſcomb, Eg. 

Ab. 245, and the Ducheſs of Beaufort's caſe, So if by way of ex- 

ceprion out of a particular ſpecies of goods: as in Griffith v. Rogers, 
and by your Lordſhip in B/inkborn v. Feaſt laſt term. Which ſhews 
the court never takes away the right the aw Sies, dut where the in- 
" | tent 


in the Time of Lord Chancellor Ha DwICEE. 


tent is ſtrong on the face of the will, and not on a probable gueſs. 
A legacy to one executor only will exclude neither; and it muſt be 
to the party himſelf, and not to his children only, as here inſiſted on. 
Beſide the niece is joined with them; nay, one of the plaintiffs has 
a legacy, and never diſtributable, where a legacy to next of kin, and 
none to executor, The contrary to the rule, collected on the firſt 
principle for the plaintiffs, is laid down; as in Batchelor v. Serle, 2 

Ver. 736, Eq. Ab. 240. There muſt be a neceſſary implication or 
violent preſumption within the rule as to real eſtate, of not difinhe- 
riting an heir at law; as in ali thoſe caſes-where teſtator has expreſſed 
a truſt of the reſidue, whether of real, as in Loder v. Loder; or 
perſonal, the executor there ſhall not have it for his own benefit. 
So in the caſe of no appointment, and of lapſe, being a ſtrong im- 
_ plication, the executor was not intended to have it. In evil v. 
Parker there was a legacy to the executors; the right veſted ſhall not 
be overturned, becauſe of the part of the will in which the execu- 
tors are named, Tt is as difficult to account, if he intended others 
ſhould take it, that he ſhould not name them, as that he ſhould not 
name the executors over again: but he muſt be preſumed to know 
they would be intitled if he named no other. Nor will the court ex- 
tend a principle, but ſlender at firſt, when it cannot be ſaid with 
certainty, that he did not intend the executors ſhould take. They 
were friends to teſtator ; there is an expreſſion of regard in the will; 
and not to be preſumed he intended only a troubleſome office: whereas 
the plaintiffs were in another kingdom, and ſome of them he never 
ſaw, There is a negative proof, that it was ſaid by teſtator this fa- 
mily ſhould not have any thing ; though parol evidence cannot be 
read for the plaintiffs, this may be read for defendants to rebut an 
equity, inſiſted on by plaintiffs in oppoſition to a rule of law; as held 
ia Lyittlebury v. Buckley, | 


LoRD CHANCELLOR. 


Though plaintiffs could not originally read it, yet may they read it 
to take off that evidence read by defendants; for it were a ſtrange 
rule that it might be read to ſhew no reſulting truſt for the next of 
kin, and that the other fide might not read to take off the credit 


thereof; not to prove that teſtator intended to give it to them, but to 


anſwer the other. 
On which it was waved and Lord Chancellor delivered his opinion. 


This depends on the conſtruction of the will, which conſiſts of 
ſeveral parts, and from which ſeveral arguments have been drawn, 
Many caſes have been before the court on this queſtion; and they 
generally have ariſen on that point which was in Fofter v. Mount, and 
which has been ſince extended farther by other caſes. But the pre- 


ſent 
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ſent will not fall under the determination of any of thoſe caſes. 
none of which, or any caſe that can be cited on that head, can be 
called caſes in point to this; which is a caſe depending on a more ge- 


neral principle: whether or no there does not appear a clear proof or 


violent preſumption, ariſing on this will, that teſtator intended to 
make them only executors in truſt, and by naming executors not to 
give any beneficial intereſt in his perſonal eltate; to prove which it has 
been argued on two principles on the part of plaintiffs. 1ft, That 
wherever the legal eſtate is deviſed in truſt, or on a particular truſt, 

whether of land or perſonal eſtate, being named or deſcribed as a truſ- 
tee, he ſhall be conſidered only in that light through the whole, and 
not for his own benefit, unleſs as to what is expreſsly given; for which 
was cited Loder v. Loder, a deviſe of real eſtate in truſt for particular 
purpoſes, which did not exhauſt the whole inheritance or value of 


the eſtate; where it was held, that he ſhould not take the reſt for 


his own benefit, but ſhould be a truſtee as to that, though no decla- 
ration of truſt. But the preſent cafe does not properly or directly 
fall under that principle; for thoſe caſes are, where there is ſome 
truſt declared by the teſtator expreſsly; w hich cannot be ſaid here: 
therefore the very making executor truſtee in the firſt inſtance, which 
is the foundation of the plaintiff's claim, ariſes from conſtruction and 


implication, and not expreſs words; conſequently it cannot be de- 
termined on that principle. The other principle was, that wherever 


it probably appears, that teſtator intended only to give the office of 
executor or legal intereſt only of the perſonal eltate, not the beneficial, 
he ſhall take barely a truſt, I think it is under fome principle of. 
that kind, the preſent caſe muſt be determined; but I cannot agree 
that the principle i is to be laid down ſo loſe and general as that is; 
for that would be taking too great a latitude, and making determina- 
tions of this kind of property too looſe: and therefore the rule is ra- 
ther, (which may come to the ſame thing) that where a neceſſary 


| implication or violent preſumption appears, that the teſtator, by na- 


ming executor, meant only to give the office of executor, and not 
the beneficial intereſt or property, Ee ſhall be conſidered as a truſtee, 
and a reſulting truſt for next of kin of teſtator, Whether there is 
ſuch a neceſſary implication or violent prefuuiption, which is the 
true ground of that principle, is the queſtion. 7: has been argued 
on two conſiderations, ariſing out of the will, Iſt, That teſtator 
has given each executor ſome particular legacy or beneficial intereſt to 
themſelves by expreſs words or clauſes in this will, and therefore to 
be excluded from the reſidue. Next that, abſtracted from that, an 
intent is ſhewn by expreſs words to give away the reſidue, though | it 
is imperfect; and that thence ariſes a neceſſary implication, or vio» 
lent preſumption, that by naming them «xecutors in the firſt part he 


did not mean to give the ſurplus, that is the beneficial intereſt, be- 


cauſe in the latter end he meant to give it expreſsly, The latter 
point is moſt relied on for . and I think if the fuſt point 
ſtood 


in the Time of Lord Chancellor Haxpwicks. 


| ſtood alone, it would not be ſufficient to exclude defendants from 


the beneficial intereſt. There are ſeveral caſes on this head, and 
great variety of opinions: but on the latter determinations it ſtands 
more in favour of the next of kin than of the executors; becauſe of 
their relation, which makes it more probable that teſtator had an in- 
tention of kindneſs toward them; and if in any inſtance it goes 
contrary to his intent, It is better it ſhould be ſo, than that a general 
rule ſhould be laid down, which might give room to ſurprize. The 
firſt caſe was, where a legacy was given to an executor for his care 


and trouble; which was a very ſtrong caſe for a reſulting truſt ; not 


on the foot of giving all and ſome, but that it was an evidence teſ- 
tator meant bim as a truſtee for ſome other, for whom the care and 
trouble ſhould be, as it could not be for himſelf, Afterward it went 
further ; and the giving a legacy without more has been eſtabliſhed 
to exclude an executor from the reſidue; that is, where the legacy 
to executor is generally and abſolutely ; for under certain limitations 
it might not exclude him. This is ſaid not to ariſe from neceſſary 
implication, but from a probable ground, vig. that it was giving him 
ſome part and afterward all ; which none can be ſuppoſed to intend. 
But the foundation of that was weak; becauſe teſtator might intend 
that particular legacy to him in caſe of the perſonal eſtate's fallin 
ſhort, that he might be ſure of ſomething, and take his particular 
ſhare with the other legatees in the ſcramble on abatement in pro- 
portion. But notwithſtanding this, the court has not conſidered that 


in general. This queſtion has ariſen where there was a clear ſur- 


plus, and no doubt thereof; ſo that teſtator could have no notion 
that there would not be ſufficient to pay the legacies, and that there- 
fore it was neceſſary to take care of the executor. None of the caſes 
have been where the fact warranted ſuch a notion in the mind of 
teſtator, and therefore it is not neceſſary to enter into the queſtion, 
whether the judges argued right therein; but they have ſettled it. 
Afterward there have been limitations upon this ; as in the Ducheſs 


of Beaufort's caſe where a giſt for life, giving a particular intereſt _ 


only, was held not to exclude executor from the ſurplus; as it may be 
ſuppoſed the giving that intereſt was barely for the-ſake of letting in 
the bequeſt over of that part of the eſtate, So a legacy to one of two 
executors, inſtead of excluding both, excludes neither from the ſur- 
plus; becauſe if he left that between them as executors only, they 
muſt take it equally, and therefore he might give that legacy as a 
preference to one of them: it would alſo prevent the ſurvivorſhip ; 
for if one of them died after death of teſtator, and before any divi- 
ſion, the other executor would take by ſurvivorſhip; whereas what 
was given by way of particular legacy would be tranſmiſſible, and 
not ſurvive, Put to conſider how the principles or reaſon of theſe 


Caſes have been applied to the preſent. As to Broom, nothing can ariſe 


to exclude him from the reſidue on any of the caſes mentioned. 
How far it may be a corroborating argument on the other point is 
Vol. II. N C c | another 
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another matter: but he cannot be excluded as being a legacy to him, 
for it is not to himſelf; not ſuch from whence a neceſſary implica- 
tion or violent preſumption may ariſe. No caſe has gone ſo far; 
nor would it be reaſonable; nor would he be intitled to the intereſt 
during life; for if ſo, it has been rightly argued that it would be a 
legacy pro tanto. The teſtator has given it with all the intereſt : fo 
that even if any intereſt due at death of teſtator, that is given tothe 
two daughters and niece, though to be divided afterward between 
them ; which is a plain evidence of not heing given to him in mean 
time, but muſt be laid up for their benefit. As to the other execu- 
tor, indeed, there is a ſpecifick legacy for his own benefit: there is 
ſomething odd in that; and that, as a legacy, is not ſufficient to ex- 
clude both or either of them; being a legacy to one of the executors 
only. He intended to give him a preference to the other; and con- 
ſequently no neceſſary implication or violent preſumption that he in- 
tended to exclude them from the ſurplus; and fo directly within the 
caſes above-mentioned : ſo that on this point the legacies given are 
not ſufficient to exclude them, 'T he great ſtreſs of the caſe reſts 
on the other point; whether there is not ſufficient out of this imper- 
fect reſiduary clauſe to exclude them, I am of opinion there is, and 
that it would be much too far to ſay, that on ſuch a will, ſo framed, 
the executors ſhould have the ſurplus. The date of the will is at a 
different time, as appears plainly from the hand, and the weakneſs. 
with which it is written, varying from the body of the will. But 
I know not whether I ſhall lay weight on that; becauſe I muſt be 
bound by the probate ; the original will not being ſo properly before 
me; and I muſt take it as it appears on the probate. The teſtator 
plainly intended to diſpoſe of the reſidue by way of reſiduary be- 
queſt, The, &c. I believe, meant with regard to the funds; though 
it was a very unneceſſary, Sc. the whole being included in the for- 
mer words. And it is not unreaſonable to conſtrue, that the, Cc. 
was meant to take in any thing that was to follow; any further ſpe- 
cification of his perſonal eſtate, and alſo the perſons he intended to 
give it to: and, if one may conjecture, I believe the conjecture is 
rightly made on the part of the plaintiffs, that he had tranſcribed 
the form of a will in this manner, but ſtill with intent to diſpoſe of 
the perſonal eſtate, The preſumption from that clauſe is truly in- 
ferred, that he did not intend, by naming executors to give them the 
| beneficial intereſt of the perſonal eſtate; becauſe he intended, at that 
time, to give it in another m nner; and therefore intended to give 
them nothing but the office; not that there is any thing in paming 
them executors in the beginning of his will; which is too much to 
lay a ſtreſs on. Then if there is ſuch a violent preſumption, it is 
ſtill founded on the fame principle, though not within thoſe caſes in 
point; and for this the caſe comes very near Page v. Page, where 
the ground of Lord King's determination, that the one-fixth part 
| (which could not ſurvive, becauſe they were tenants in common) 
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ſhould be diſtributed as undiſpoſed, was, that teſtator declared his 
intent to make a different diſpoſition of the ſurplus of his perſonal 
eſtate, and that it ſhould not go to his executrix by force of being 
executrix. That caſe did not depend on her having a particular le- 
gacy therein; nor did the court go on that; nor would it be ſuffi- 
cient; for it was only for life; Which, according to the Ducheſs of 
Beaufort s caſe, was only to ler i in the ſubſequent bequeſt over, not 
to exciude from the reſidue; which bequeſt over could not take place 
as to one- ſixth, and therefore to he diſtributed as undiſpoſed. On 


99 


the ſame ground was Pain v. Salter ©; where one refiduary legatee » Sr 
dying in life of nary the other, who was alſo exccutrix, claimed v. Saliſbury. 


the whole reſidu : Sir Toſeph | 2 held, that a moiety ſhould be 


diſtributed, Seeed to the ſtatute, among the next of kin. In 


that caſe, according to the Ducheſs of Beaufort's, I do not think 


there was ſufficient ground to ſay, the executrix ſhould be excluded 


by having a moiety : that was to let in the ſtranger to a ſhare with | 
her, not to exclude her from her right as executrix; and when that 


ranger was out of the caſe, by dying in teſtator's life, it might be 
ſaid the ſhould take it as executrix ; but the court held otherwiſe. 
Then confider what reſults from this clauſe: in the firſt part of the 
will theſe two are named executors; which might be in two lights, 


either as truſtees, barely and for the management and adminiſtration 


of his perſonal eſtate, or to take the beneficial intereſt. By the laſt 
_ clauſe he has ſhewn an intent by expreſs words to diſpoſe of the re- 

ſidue; then he did not mean they ſhould take it by implication, by 
force of having the office. But it is ſaid, this being an imperfect 
"clauſe, does not operate, and nothing is to be inferred from thence, and 
therefore teſtator might mean to give it to the executors, or might be 
in doubt whom to give it to, and, not having cleared up that doubt, 


the right of the executors is to ariſe: admitting he intended to give it 


to the executors, it follows, he did not intend they ſhould take it as 
executors, but by ex preſs words; and this being in doubt proves the 
ſame point ſtill, that it was not bis intent at the time of making this 
will, that they ſhould take this reſidue by force of being executors, 


but intended a further diſpoſition, which he has not made. Then is 


not this the ſtrongeſt caſe to ſay, that it was not the intent that by 
being named executors they ſhould have the beneficial intereſt? In 
the caſe above cited it might be ſaid, that whatever lapſed, ſhould go 
to the executtrix as ſuch 3; but the court held, it was evidence that at 
the making the will he intended the ſhould not take this as executrix, 
and then nothing can give it afterward, but it ſhould go to next of kin 

as und ſpoſed Bat it is ſaid, executors may take it in this caſe as an heir 

at law ſhall ; as if teſtator has ſpecifically deviſed part of real eſtate, 
and e the reſidue, and deviſee dies in life of teſtator, it hall 
deſcend to the heit; but there is no argument from thoſe caſes to 
the preſent. An heir takes by the law, not by intent of teſtator, 
but contrary to bis intent and will; whereas an executor mult take 


by 
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by the will; and therefore if at making the will the intent appears, 
that the executor ſhould not take the beneficial intereſt in the ſurplus, 
no accident after ward can give it him; whereas an heir has another 
foundation, from the law. This refiduary clauſe ſhewsan intent to diſ- 
poſe of it in ſome other manner, tho' imperfect, fo that it cannot go to 
the executor, as that would be contrary to the intent; and in that reſpect 
it is ſomething like Neri v. Parker, where the will was left uonfiniſh- 
ed, ſaying, © l give to A. B.“ but did not ſay what he gave; but it came 
in the place where the reſiduary bequeſt was to be expected. It was 
ſaid, indeed, there was a legacy. I remember that caſe, and think 
Lord King did lay weight on that argument. But in the preſent caſe the 
reſidue muſt be accounted for, and divided between the plaintiffs as 
next of kin. There is ſomething, I think, in the argument drawn 
from the bequeſt of the bond to 7oung. Certainly it is by no means 
ſufficient of itſelf to exclude the executors, or either of them, from 
the ſurplus ; but when taken with the other circumſtances, and with 
the inchoate diſpoſition afterward, it corroborates this opinion ; for it 
1s unaccountable, that if a man intended to give the ſurplus of his 
perſonal eſtate to theſe two executors, he ſhould, when ſo great a 
ſurplus came to be divided between them, give to one a debt from 
the other, and not rather leave that debt at bome. 


Caſe 35. Oates ver/us Chapman, Dec. 8, 1 17 750. 4 
Ante. O 8 or precedent being to be found; - Lond Chancellor = 
& Ange 2759: now Aid, he muſt determine according to the nature and 
Coſts refunded 


on reverſing Teaſon of the thing. His opinion was, the 5/. muſt be refunded 
order for al- agreeable to the general rule of law. If a judgment is reverſed on 
3 writ of error, the party is always reſtored to whatever he loſt by that 
| judgment; and conſequently if that judgment was executed, and 
_ coſts levied, they muſt be reſtored. If a bill is diſmiſſed with coſts ; ; 
the decree not ſigned or inrolled, but however, proceſs taken out for 
the coſts (which may be) and levied; the plaintiff applies to rehear, 
and the former decree is reverſed; thole coſts mul be refunded : 
the defendant cannot retain them againſt the . when ihe 
m_ has prevailed. 


Caſe 36. | Biſhop verſus Church, Dec. 12, 1759. 
Poſt. CEELIM OWEN and James Church partners, borrowed from 
25 July 1751. = Biſhop at two different times two ſums of ooo / each; for which 


they gave two bonds, binding themſelves, their heirs, executors and 
adminiſtrators, with condition that if they, or either of them, their 
or either of their heirs, executors, or adminiſtrators, &c. Chureh 
broke off the partnerſhip, and died in 1740, Biſhop died in 1747: 


an 


= 
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and his repreſentatives, Oven becoming bankrupt, brit ng this bill 


againſt the repreſentatives of Church for a ſatisfaction of this debt ont 


of his real and perſonal aſſets. 

For plaintiff This obligation by the intent of the parties on the 
face of it ſhould be Joint "and ſeveral, as the condition imports, 
though through ignorance it is drawn ſo as to make it joint. Though 
the faſtrument is ſo framed, that remedy may be againſt one onlr, 
if living; yet in juſtice and conſcience both were debtors. The 
real conſideration is paid to both; both are bound, and liable to make 
ſatisfaction: ſo that though there is no legal remedy, a court of con- 
ſcience will, if it can, reach the effects of the perſons borrowing 


and receivi ing the money. If a bond is loſt, the juſtice is, that the 
debt ſhould be paid by the party or his heirs, though only an equi- 


table debt then, the remedy at law being gone by loſs of the ſecu- 
rity. Nay forther, a court of equity would make the ſurety, if there 
was one, pay the money; there being no difference between a 
prigcipul and ſurety on the loſs of a bond. 1 C. C. „Al.. 


| 93. So if formed in wrong words, quadraginta inſtead of qua- 
dringenta. 2 C. C. 225. a court of equity regards only the lending, 


and will follow the aſſets of the perſon receiving. If one had paid 
the whole, he would have remedy againſt repreſentatives of the 
other; which ſhews both were debtors. Executors, though net 
heirs, are bound by a man's binding himſelf. In Simpſon v. Vaughan 
1740, Nutt and Baker, partners in trade, borrowed on their joint 


bond: Nutt died; Baker, the ſurviving partner, became bankrupt: 
(which is very like this:) the plaintiff as executor of the bond- 


creditor proved his debt, received ſatisfaction in part, and brought 


à bill againſt Vaughan as executor of Nutt to have the deficiency 
ſap plied out of his aſſets. The conſideration your Lordſhip went 


upon, was, that it was a ſum lent to both, of which both had the 


advantage, and a debt aroſe againſt both from the nature of the 
tranſaction: it was no lien on the partnerſhip-eſtate in particular, 


becauſe the plaintiff might have had it againſt either of them: and 


this court leans againſt ſurvivorſhip: and that there was reaſonable 


evidence of fraud or miſtake, for Baker filled up the bond. Where 
a contract is abſolutely void, yer, being a contract for valuable con- 


- fideration, this court has ſet it up in toto to bind the heirs as well as 


executors: Action v. Peirce, 2 Ver. 480, which ſhews, how far a 
-court of equity goes to make It binding on heirs as well as execu- 


tors, where the bond itſelf in point of law bound neither, being: 
extinguiſhed by marriage: but it bound in equity,” becauſe it is 2 
| contract; and the condition of a bond this court confiders 2s a con- 


tract. Soin Blundell v. Barker, a bond before marriage to truſtees 


with condition that if he ſhould make proviſion for the wife in 


50004. &c, he died, having deviſed away his perſonal eſtate, and 


left a daughter married againſt his conſent: the bill was againſt his 
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repreſentatives to have ſatisfaction for a cuſtomary ſhare : the widow | 
claimed ſatisfaction for that bond as a contract with her: it was 
held a good contract: on Which foundation a court of equity will 
carty theſe things, though void in point of law, into execution. 
Even where there are joint contracts either by bond or contract, this 
court conſidets it binding on each, though one dies before. In Pro- 
bart v. Clifford, 15 March 1738. ſetilement on marriage of the ſon 
for life, on his wite for life, to their firſt; &c, ſon in tail, remain- 
ders over, with joint covenant by father and ſon for themſelves, 
their heirs, executors, and every of them, that the jointure was and 
ſhould continue 300 /. per ann. the father died firſt : after the ſon's 
death the jointure proved deficient ; on the ſon's afſets proving de- 
ficient the bill was againſt the father's repreſentatives for ſatisfaction 
out of his eſtate for that joint covenant ; and which was at an end 
by death of father before the ſon ; the firſt queſtion was, whether 
or no this was a joint covenant only ; ; and if ſo, whether the ſon” 8. 
eſtate ſhould not be liable to ſatisfaction: next, whether the words 
and every of them did not make it a ſeparate covenant. Your Lord- 
ſhip did not determine the queſtion, whether joint; but, whether 
joint or not, that the father's eſtate was liable on foundation of the 
contract between the parties, and decreed accordingly. In Primroſe 
v. Bromley, 14 December 1739. Richard Mead and two others were 
joint aſſignees under commiſſion of bankruptcy ; and by the deed 
of aſſigoment all covenant jointly for themſelves, their executors 
and adminiſtrators, with the commiſſioners, that they will from 
time to time get in the effects and eſtate of the bankrupt, and render 
a juſt account of what they, their executors -and adminiſtrators or 
any of them, ſhall receive: Mead received the money, and died be- 
fore the others: application was made to the Maſter to prove this 
debt, that Mead was liablæ to pay this debt thus contracted for. It 
was inſiſted, that though liable to pay this as a debt, becauſe he 
received the money, yet it ſhould be as a ſimple contract: the que- 
ſtion was not, whether or no Mead was not a debtor for it, but 
whether his eſtate was not a debtor for it on the foot of a ſpecialty. 
On exceptions the queſtions were two: firſt, whether or no this 
was a joint covenant, or joint and ſeparate from the ſubſeque: It 
words? Your Lordſhip would not determine that, but went on the 
other queſtion, that it was a debt by ſpeciaity, Theſe two caſes 
are in point: both on joint covenants: and where it was deter- 
mined, that the repreſentatives of the party dying ſhould make 
ſatisfaction. In theſe caſes indeed the heirs are not bound; but that 
makes no difference; the point is ſettled by it, that, though the 
bond is at an end in point of law, yet on account of the contract the 
eſtate ſhall pay. In the preſent the heirs are meant to be bound, 
and ſo a part of the contract. In Welch v. Harvey 22 Feb. 1739. 
precedent to plaintiff's marriage her intended huſband gave her a 
bond, executed by himſelf, by which he bound himſelf, his heirs, 
| executors, 
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executors, and adminiſtrators to pay her at his death 300 J. he died, 


and by will gave her 300 J. this the executor inſiſted could not de 


paid, for that he had not aſſets to pay all the legacies and ſimple 
| ceo debts, and that the bond was void in Jaw: becauſe, before 
marriage, which put an end to it, ſhe brought a bill againſt the 
perſonal and real repreſentative for ſatisfaction out of the real, 
for what could not be out of the perſonal, aſſets. The queſtion 
was, Whether the heirs in equity were bound ; though in law nei- 
ther heirs nor executors were. Your Lordſhip held, that heirs be- 


ing intended to be bound originally, you would ſet up this contract, 


though void in point of Jaw, according to the cafe in Yer. and 
ſtrange to ſay, it would be ſet up in reſpect of executors, not as to 
heirs. The real and perſonal aſſets of Church are therefore liable 
in equity. Another defence ſet up is, that though plaintiff might 
be n he has loſt the beneſit of it by /acheſs. That is uncom- 


mo ; but what is the lacheſß? That there was an opportunity of 


recovering this from Owen, when he was able to pay. Can that 
rebut plaintiff's equity? If fo, it is incumbent on defendants to 
ſhew it. There was no agreement that Owen would take this on 
himſelf, or admiſſion by him that he had partnerſhip- effects ſuffi- 
cient for that. Each muſt know, he was liable to pay it. Plain- 
tiff has nothing to do with the partnerſhip, though this might be 
borrowed on the partnerſhip-account. Br/hbop is not obliged to call 
on Owen ; having two ſecurities : and there was no probability of 
Owen's diſcounting it, for he was neceſſitous. They ſhould have 
called on him; ſo that the lacbeſs is on their fide. Next though 
Church has by will diſcharged ſome debts due to him, they cannot 
be diſcharged againſt creditors ; but are mere legacies ; for if ſuch 
: legatec dies before teſtator, it is lapſed, and becomes a debt again to 


teſtator ; as has been determined. 


For defendant, ſurviving executor of James Church. Biſhop was 


acquainted with this partnerſhip ; dealing with them ſeveral 


years ; and in the courſe of it lent them this on the partnerſhip 
account. Both bonds were filled up by himſelf; both are joint, 
and have not the words or ſeverally added. The intereſt con- 
tinued to be paid out of the partnerſhip-account down to the 
laſt account before the death of Church, which was ſettled ; and 
among the ſums due from the partnerſhip theſe two were reckon- 
ed, On his death the right between his repreſentatives and 
Oven was, that Owen ſhould keep the whole partnerſhip-ſtock, 
pay all the debts due from the partnerſhip, for the ſurvivor was 
to be charged with all the debts according to the articles, and 
wis only to pay the repreſentatives of Church his ſhare of the 
clear reſidue. In 1742 there was application to Biſhop by Mr. 
Clive, ſolicitor of the executors, telling him that ſufficient was 
we of the partnerſnip- effects in the hands of Owen, and parti- 
| cularly 
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cularly to pay him, and deſiring him not to delay receiving ſatiſ- 


faction from Ower, and that Biſbop would either ſue him himſelf, 


or let them have the bonds to do it in his name; with which 
Biſbap did not comply. In conſcience and equity Owen was to 
pay all the debts; Biſbop never applied to the executors of Church 
as liable for tereſt or principal, or that he ſuſpected the circum- 
ſtances of Owen ; he regularly received from Owen the intereſt 
on both bonds, acquieſcing under his being paymaſter ; and 


| beſides deals with him to amount ef 1500 J. per aun. If Owen 


could not have paid, if applied to, Biſbep ſhould have appriſed the 


executors, and propoſed to them to call on him. It is unjuſt to 


ive credit to another to prejudice of a third. After the death 
of Biſhop there is a ſuſpicion of the circumſtances of Owen ; and 
then is application made to the executors, who are told, they are 
alſo bound. On looking into the bonds after the bankruptcy it 


appears, that in law Oten is only bound; ſo that no demand 


could be at law; which occaſions a bill to be relieved on equi- 
table grounds apainll that, which is the rule of law ; ſuggeſting 
that it was a miſtake, and that in a court of equity ir ought to be 
conſidered and ſet up as joint and ſeveral, The general queſtion 


will be, whether there is a ſufficient cauſe for the court to do that, 


taking it to be joint in point of law, as it is, and the ſurvivor 
then only debtor according to the fule in Lit. ? It tis faid, the 


condition, that both ſhall pay, makes it ſeveral; but it 3 be 


ſo to ſave the penalty, if paid by them, or cither, or exccutors 
of either. The condition is properly applicable to that, and to 
a joint bond ſuppoling that ſo intended; ſo that it is not a new 
agreement. Next the conſtruction in a court of equity : the 
propoſition laid down is, that all bonds, joint in point of law, 
are conſidered as ſeveral. in equity ; but there was never ſuch a 
determination, A court of equity will not without Circumſtances 
extend the agreement of the parties; will not alter it, if meant 
that the ſurvivor ſhould be the debtor: ſo that it cannot 
be thus in general, the court never determining it but on cir- 
cumſtances; from which it will be dangerous to draw a general 
rule. Probart v. Clifford is not the cate of a bond, but of a Joint 
covenant ; which was determined on this particularity, that * 
was an expreſs agreement, which the court was to carry into 


execution according to the intent of the parties, which was 


plain, that the father was to be bound feverally as well as 
the fon, Primroje v. Bronitey, went on ſeveral circumſtances ; 
and ſo it was diſtinguiſhed in Simpſon v. Vaughan; where the 
firſt queſtion was, whether the court can give further remedy than 
the law does in caſes of this kind ? Secondly, whether there was 
articular evidence to do it there? As to the firſt he court 
held, it could not be laid down in every caſe of a joint bond ; 
for Probart v. Clifford was an executory agreement; and Primroſe 
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v. Bromley depended on a great many circumſtances: but as to 
the next queſtion, Baker, one of the partners, filled up the 


bond; which was either a fraud or miſtake to his own advantage; 


either of which might be a ground to interpoſe. It ought to 
have been joint and ſeveral, if he had done it right. Another 


_ the money had come to the benefit of botlz 


ground was, 
who died, was conderably indebted to the 


partners, Nut 


. partnerſhip: if hy Baker had paid all, he would be intitled to 
ſatisfaction out of Nutt's aſſets for a moiety ; why therefore ſhould 
not the creditors have like remedy? On the reaſon, relief was in 


that caſe, there ſhould be none in this. The cafes of married 
women are not applicable; only proving that if an agreement is 
made in form of a bond, which is not good in law on account of 


the marriage, yet if under hand and ſeal, it is a ſpecialty, and 


this court will ſubſtantiate it though in form of a bond: but here 
is no agreement which can be gone upon and the bond ſet aſide. 
Where a bond is loſt, the court will ſet it up, and ſupply the 
loſs; and will correct a plain miſtake: but it muſt appear, and a 


ground for it. There is no evidence of miſtake here. No impo- 
fition, becauſe filled up by obligee himſelf. It is hard to account 


for the ſame miſtakes happening twice at a diſtance of time. 


Probably the bonds were adapted to the nature of the articles of 


partnerſhip, which Biſbop knew. It might be deſired to be joint 


.on that account. There was no third perſon concerned in the - 


drawing that can be now examined: ſo that it is enough that 
it is probable, The court is not to preſume without any evidence, 
that, when two bonds are adapted to ſuch articles, and accounts 
annually taken, it is a miſtake: which brings it to the ground of 


-cquity ; and that ſhall be allowed its full weight; but is anſwer- 
ed and rebutted by an equity of the ſame fort on defendant's part. 
The equity inſiſted on his, that both have had the benefit, the 
money coming jointly ;. therefore both are liable in juſtice to 

make ſatisfaction; and that if one had paid it for the other, he 
or his repreſentatives would have a right to come on the repre- 
ſentatives of the other for a contribution, and a common creditor 


ſnould have the ſame equity. Allowing full weight to that ar- 


gument where there is no anſwer to it, all the principles of it fail, 


when an equity of the ſame kind ariſes againſt Br/hop. He had 


notice of money left in the hands of Owen for the very purpoſe of 
paying theſe bonds: yet lies by with his eyes open; not putting 


the executors on their guard : he received the intereſt from, and 


gave ſubſequent credit to, Owen ; and ought therefore to ſuffer 


within. the rule on bills of Exchange. If the executors pay it, 


it muſt be paid twice over: firſt in the account with Owen ; next 


| becauſe not got out of his hands. If in point of law the executors 


of Church were liable, there is a differeace between that equity, 
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which rebuts an equity, and that which is ſufficient to ſet aſide a 
legal right: but the law happens to be with the executors, and 
conicience allo, | 3 


The accounts were offered to be read for defendants but not 
allowed. . ES | | 


LorRD CHANCELLOR, 


Tf it ſtood barely on the Jacheſs of Biſbop, and on that from 

which a little colluſion with Owen may be inferred, I think, it is 

a conſiderable defence made. Put after the death of Biſhop the 
repreſentatives of Church thought themſelves liable, and applied 

to have theſe bonds put in ſuit; this circumſtance creates a doubt 

in my own determination: therefore I ſhould be glad ro know 

Witneſs di- what Biſhop anſwered to Mr. Clive, defendant's ſolicitor on his 
rected to be application. He has been examined for defendants; and the 
5255 wok anſwer is general, that he cculd not prevail on him to do it: fo 
ries, or to at- that I will decree Clive to be examined on interrogatories as to 
ah. perion- that: unleſs the plaintiff oppoſes it; for in that caſe I will give 
P my determination on the evidence before me. The court has 
ſometimes directed a witneſs to attend perſonally, where they 

have had a doubt; and this, I own, is an exceeding duubtſul 
caſe. | | 5 8 


There is one thing I will give my opinion upon now, as to 
the queſtion made in point of Jaw. | 1 


The bill is for ſatisfaction of a duty out of aſſets; which the 

If a demand Plaintiff might do either on a d. bt due in point of law, and for 
out of aſſets, which there might be a legal remedy, or where equitable; for 
. 3 though in general a legal demand cannot be turned into equitable, 
fansfaction yet if a demand is made out of aſſcts, he is intitled to an account 
here. out of the aſſets here; and then this court will not put him to 
ſue doubly in one court to have account of aſſets, in the other 
ſatisfaction, but gives remedy here, The firſt thing mentioned 

was to make thete bonds ſtill a legal demand againſt the aſſets of 

Church, Now if that be fo, the plaintiff would be at liberty, 

and has an option, to proceed at law for this debt or in equity. 
Though bond But it will not be now inſiſted, that the plaintiff can purſue by 
joint only, action at law on theſe bonds. It is on the face of it merely joint. 
Gar Then the ſeverance in the condition ought to be taken into con- 
N en if ruction of the obligation, and makes the obligation joint and 
that equity is ſeyeral, The firſt anſwer given to that ie, that the condition is 
N AU only, if it is performed, an excuſe againſt the penalty, So it is 
in truth; but that is not a ſufficient anſwer as to the equity of 
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the caſe, though it is in point of law. The joint obligation muſt 
be conſtrued with that rule the law lays down, and the conlſe- 
quence of it, that the remedy ſurvives by death of one: yet ſtill 
it is a joint ſecurity by them, that one or other of them ſhall do 


the act. Suppoſe a bond by two, one as principal, the other as 


ſurety, with a condition (which is the common caſe) that if the 


principal pays the money, the obligation is void; it cannot be 


conſtrued to be attended, that the principal only - was bound; 


till both are bound: but according to the conſtruction the law 


puts on that obligation, that the principal ſhall do the act; but 
if not, it is on both. Theſe words therefore, which may amount 
to a ſeverance as to the original contract, yet cannot enable 
plaintiff to declare on this as if a joint and ſeveral bond; and it 
is immaterial to leave plaintiff to take his chance, whether he 
can recover at law: but as the plaintiff inſiſts not on it, it is a 
caſe in equity, and turns on equitable circumſtances. "Then the 


plaintiff muſt come as from a pure fountain ; muſt ſhew himſelf 


not to be guilty of any lacheſs, much leſs colluſion, turning to 
the prejudice of the other fide; which might be ſtrong enough 
to rebut that equity ſet up beyond what the rule of law admits, 
though not ſufficient to get the better of the legal. Which brings 
it to the evidence: and that is uncertain, from the not knowing 
what anſwer was given on the application by Ciive; for it might 
be a general acquicſcence by both: but that is very much in the 
— 


1 declare therefore, that I do not think fit to proceed to a 
determination of this caſe till he is examined before the maſter 
on interrogatories as to the application mentioned in his depoſi- 


tion to be made by him to demand the money due on theſe bonds 
of Owen, or to give leave to put the ſaid bonds in ſuit in Biſhop's 
name againſt Owen; and what anſwers were given him by Bi/hop, 


and what declarations: with liberty to the plaintiff alſo to inter- 
rogate: and afterward either fide may apply to have it further 
V | | | 


| Salkeld verſus Science, Dec. 14, 1750. Caſe 37. 


AO a bill for account and diſcovery, plea of releaſe, farther 
and other than in the plea ſet forth. 


In ſupport of this plea it was compared to a plea of purchaſe Plea of releaſe 

for valuable conſideration; on which defendant has a right 1 0 
plead to diſcovery of deeds and writings; but muſt except His 56 ae fab-. 
own purchaſe-deeds; for he pleads them; and therefore muſt ſay, ſlance to ſtand 


ſave 


for anſwer. 


— — 
—— — — — 2 
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fave as in the plea ſet forth ; for the plea would be over-ruled, if 
one pleads to the whole, and afterwards ſets out my part; and this 
is the ſame 1 in effect, 


LoRD CHANCELLOR, 


There are two objections to this plea ; of form and 16. 


* 


ſtance. 


As to the firſt (which might come to be ſubſtantial alſo) it is 


Pleas contain- an Odd plea; but I ſhould not for that over-rule it, All pleas 


ing exception 
of matters af- 


Taſe 38. 


Defendant 


my pleadt o 
dilcovery of 


in this court, containing exception of matters herein after men- 
ter over. ruled. tioned, are bad; becauſe impoſſible for the court to judge what 


that plea covers, without looking into the anſwer; which may be 


ſufficient, or not; and the court muſt judge of the ſufficier cy of 


the anſwer before they can judge of the validity of the plea ; 


which is prepoſterous: and if imperfectly ſet forth, how can 


there be exception to it? Such plea therefore always is over- 
ruled. This is not expreſſed in that manner: but it is a pretty 


odd exception, and would have made it bad, if it had not been 
for the particular ſubſtance of the plea; for fach exception would 


turn the plea into an anſwer: nor could the plaintiff have the 


benefit of excepting, being covered by that plea. Eut the only 
ſums, mentioned in the plea, are mentioned in the releaſe; and 
there being no other ſums, it is the ſame as if the exception 
had been no other and further than is in the releaſe herein after 
mentioned: which would have been proper and right; and 
the releaſe being part of the plea, it is the fame thing. 


1 * incorreCtnets therefore 18 not ſufficient to over-rule the 


But the material and ſubſtantial part is as to the charges of an 


account being made up and dealings; which requires an anſwer 
and diſcovery: but this plea goes to diſcovery of all that, being 


to diſcovery or account of any perſonal eſtate of teſtator. If I 


ſhould now allow this Plea, it would be impoſſible for plaintiff to 


188 


Loet it ſtand for an anſwer, Se. 


| Weaver verſus Earl of Meath, Dee. 14, 17 * £0 


LEA toa 8 fact! in 2he bill, at defendant was 
tenant for life; becauſe it would ſubject him to a forfeiture, 
he having made a leale tor life of aher, which would be a, 
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diſcontinuance of 1 remainder over, who might enter for that theaftcauſing 
Forfeiture: therefore a court of equity will not compel a diſcovery — 2 
of it. So if it was to diſcover a crime. In Eaſt-India Company v. very of the 
Atkins, the queſtion was, whether defendant was bound to give an |" caring 
account of a clandeſtine trade; on which trade he had cqvenanted , for life 
to make ſatisfaction for loſs ſuſtained thereby, and that by ſtated or not. 
damages; and alſo covenanted, that he would not plead or demur 

to any bill to be brought in equity to diſcover ſuch trade. The 
defendant pleaded notwithſtanding: and it was admitted on all 

hands, that if it had not been for that covenant, he would not be 


bound. 
| IoxD CHANCELLOR, | 


_ "Suppoſe a bill for Giſcovery of wafte, charging defendant to be 
tenant for life, and that he committed waſte, and praying that 
the may ſet facth and. diſcover, whether he is not tenant for life: 
he may plead to the diſcovery, whether he hath committed waſte | 
or not, but not whether he is tenant for life or not. The, plaintiff 
will be intitled to have ſuch diſcovery; he may plead to diſcovery 
of the act caufing the forfeiture ; but this not a plea to that, but 
to diſcovery of the eſtate. There never was ſuch a thing heard 
of: conſider, how far it would go. Suppoſe, tenant for life makes 
aà conveyance in fee for valuable conſideration with covenant for 
farther aſſurance: and there is a bill for that farther aſſurance, 
or for ſatisfaction on the foot of that covenant. Can be plead, 
that he is but tenant for life, and may forfeit his * to 
another? Beſide it does not neceſſarily incur a forfeiture ; for 
the may be tenant for life with a power; which is a common 
caſe, 


Therefore over- rule the plea. 


Gregor ver/us Moleſworth, Dec. 14, 1750. Caſe 39. 


EMURRER to bill of review; becauſe no errors on the Length of 
; face of the decree; and that befide there was length of — 
time, which would prevent opening the inrolment. 3 


Loo 5 CUANCELLOR, 


That is not a proper matter for demurrer, but ought to be 
pleaded; for ſeveral exceptions may take it out of the length of 
time; as infancy, coverture; which the party ſhould have the 
advantage of ſhewing, and which cannot be done, if demurred 
to. The * now is, whether there is error on the face of 


rr 


Ante p. 87. 
8 plainly, that plaintiff could have no more than 800 /, out of 


n 5 


— 
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| the decree? There plainly is: whether it was cured after ward, is 
another confideration, Over-ruling this demurrer is of leſs effect 
than over-ruling any whatever; for it is only to open the inrolment 
that the court may hear the cauſe, as it ſtood, with all the ſubſe- 
quent facts. Therefore over-rule it. VVV 


No ſaring on It was deſired to ſave the benefit of the exception of length of 


a demurrer. time. ; | | 


| LoxDd CHANCELLOR, 


I can fave nothing on a demurrer. 


Caſe 40. * Gower verſus Mainwaring, Dec. 17, 1750. 


Es cauſe coming on again, Lord Chancellor ſaid, it appeared 


the reſidue; ſo that ſhe was out of the caſe: and the remainder 
ſhould be divided between her brother G bert and a ſon of her de- 
ceaſed ſiſter according to their neceſſities and circumſtances; which 
the maſter ſhould inquire into, and conſider, how it might be moſt 
equitably and juſtly divided. It was very difficult for the court to 
take on them to determine a queſtion of that kind, in a family, and 
to judge of neceſſities and conveniencies. Suppoſe, teſtator had by 
will left his perſonal eſtate to be diſpoſed of among his family, as 
the court of Chancery ſhould think fit: could the court have done it 
otherwiſe than according to the ſtatute of diſtribution ? . 


Caſe 21. Child verſus Brabſon, Dec. 18, 1750. 


Defendant in EFENDANT was taken on a ſerjeant at arms for not put- 
coſtody for ting in an anſwer; he afterward put in anſwer, and was diſ- 
want of fur- e e Ga, 1 

bee: charged: the anfwer was reported inſufficient, and he was taken 
puts it in; again; aud now moved to be diſcharged out of cuſtody of the meſ- 
e on ſenger on paying cofts of contempt, &c. the queſtion was, whether 
2 he ſhould, before the further anſwer was re ported ſufficient, or not?. 
On inſuffcient An order by his Lordſhip in Dufort v. Ward was mentioned; 
further 5 where defendant put in an anſwer after great delay and proceſs of 
1 65 "| Contempt. It was referred ſor impertinence, and reported ſo; the_ 
impertinence was expunged, the coſts taxed, and /ub/@na iflued for 
them. "The anſwer on exceptions was reported inſufficient, and 
fubpena to put in a better anſwer, and on contempt to a ſerjeant at 
arms. A further anſwer was put in; and plaintiff infiſted, he 
ſhould remain in cuſtody, until the anſwer was reported full. On 


in the Time of Lord Chancellor HARDWICKE. 


that it came before the court, and defendant on paying coſts for nat. 
putting in a further anſwer was diſcharged. | 


Lox D CHANCELLOR. 


Where the firſt anſwer is reported inſufficient, and the party taken 
on procels for not putting in a further anſvier ; he afterwards put in 
a further anſwer, and pays the coſts of the contempt, (for until 
then it is no anſwer) the courſe, I take it, is, that he muſt be diſ- 
charged and if the anſwer is afterward reported inſufficient, you 
may carry on the proceſs of contempt at the proceſs you left off: 
but I never heard, that he ſhould lie in cuſtody, until the Maſter | 
reports, whether the anſwer was ſufficient or not; which may be 
reported either way, and that after a long time, In caſe of an in- 
ſufficient further anſwer, you are to take up your proceſs of con- 
tempt, juſt where you left off; which would not be ſo, if he 
was to lie in cuſtody during that time, The caſe cited ſeems to 
me in point: and, as I remember, I was there inclined, that he 
could remain in cuſtody becauſe of the great obſtinacy in not an- 


fwering. 


Taylor verſus Lewis, Dec. 20, 1750. Caſe 42. 


5 ET ITI ON to compel Mr. Reynard/on, fix clerk, to ben a Whether fix 


certificate of the time of filing replication ; who ohjected, un 


. Clerk can ſtop + 
until paid 


til he was paid his fees; which were already paid by the client to ces, which 


Bignel, the 60 clerk, who abſconded. 


For petition, The queſtion is, whether for inſolvency of the 
ſworn clerk all the ſolicitors and all their clients are anſwerable to 
the fix clerk ; ſo that, if not paid, he may ſtop proceedings in any 
ſituation. There is an order in the printed hook of rules and orders 
in 1668, by Lord Keeper Bridgman and Sir Harb. Grimſtone, which 
_ eſtabliſhes this; that the - fix clerk cannot come on the client or 
ſolicitor, but muſt on the 60 clerk, for his fees; on which order 
the ſworn clerk is made an independent officer of the ſuperior or ſix 
clerk, ſo as not removeable at his will. With him is the client or 
| ſolicitor to have privity or connexion; fo that payment to him is 
_ concluſive to the fix clerk; and he is not obliged to pay twice, 
having paid the proper hand. The. practice ſince has been, that 
the 60 clerk has taken on him to pay the ſix cleck; between 
whom and the client all intercourſe is cut off, Coker v. Farewell, 
2 Will. 460. is like this; and every reaſon there, ſtronger here. 
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E con, An officer of this or other-court is not bound to act, un- 
leſs fees are paid: nor will the court take out of their hands papers, 
Sc. which ſhall remain as a lien. There is an order by Lord Ca- 
rendon, where the court will ſtop the very hearing the cauſe, if fees 
are not paid. On petition to compel Mr. John, a 60 clerk, to de- 
liver up papers it was ſaid, he was paid his fees by payment to the 
ſolicitor on the authority of Coker v. Farewell, Your Lordſhip ſaid, 
you would not make an order for the writings, but refer it to a 
Maſter to fee, what was due to him as clerk in court in the cauſe, 
and then would make a further order. This order was to tax his 
bill: but founded on this, that the Papers were not ordered to be de- 


livered without * to him. 
Lozp CHANCELLOR. 


1 take it, that the party has changed bis clerk in court in | this 
cauſe: but it is in the ſame ſtate, as if Bignel remained now clerk in. 
court, and came and demanded certificate of the time of filing re- 


It ſeems a 60 plication to found a motion upon. In that caſe could the fix clerk 
Clerk cannor have refuſed until paid his fees? Is he bound to do that office un- 


be changed at 
til paid? In a court of common law one cannot change his attorney 
without leave of court: ſo that I do not know, that a.60. clerk may 
be changed at pleaſure of the party, or that the ſecurity of the _ 


clerk can poſſibly ge, by gg the 60 clerk, 


It being alledged, that there was a compoſition . Bignel - 
and the fix clerk, Lord Chancellor deſired it to ſtand over, until that 
fact was aſcertained ; for if ſo, 1 theſe queſtions were out of the 


Calc, 


The matter was afterward made up. | 


Caſe 43, Maraſco verſus Boiton, Dec. 19, 1 750. 


OTION for 95 injunction to Oy navigating a ſhip after 5 
appearance. | 


. Lox CnAnc ELLOR. 
After appear- You cannot move it without notice: elpecially 1 in 1 ſoch a caſe 


ney ſpe- which is of great conſequence to trade ; as then injunctions might 
clal injanction e granted ex parte only to the navigating all the ſhips1 in the Thames. 


without no- 


tice, If I could have granted an injunction on petition, I would, becauſe 
there appeared ſome kind of oppreſſion. I could not do that by the . 


_ courſe of the court: but 1 granted a ne exeat regno. 


A | 5 > Biſhop 
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| Biſhop verſus Willis, Dec. 19, 17 50. 8 


_ * to diſcharge an order made on petition. | 


LORD CHANCELLOR, 


It is not the courſe of the court to move to diſcharge theſe orders Onder on pe- 

on petition made on hearing counſel on both fides. On petition er cue 25 dif- 
| parte indeed it is done every day. I do not ſay, there may nol 3 = 

ſuch a caſe; but I know no inſtance of it, when made by the Lordi ex parte, 

Chancellor. How it is, when made by the Maſter of the Rolls, 1 


know net. 
Anonymous, Dec. 20, 1740. Caſe 45. 


AA Decree having ſettled a portion of a wife to be laid out in land 
for hufband for life, for wife for life, and the iſſue ; petition 

to have part to pay hufband's debts, and the reſt to wife's ſeparate 

uſe, upon ſuggeſtion that there was no probability of flue, and 

| huſband had been long in priſon and in infinite diftrefs, | 


LorDd CHANCELLOR, 


I cannot do it, unleſs veſted with a legiſlative authority: and have 
known theſe ſuggeſtions of no probability of iſſue made in parliament, 
and yet bills refuſed. = | 


Ex parte Wyldman, Dec. 20, 1750. Caſe 46. 


DUCK LE, a debtor to Wyldmen, gave him bills of exchange, gokropts. 

£ amounting to the whole or part of his debt, on Peter Vanbylik 

in Holland, who was debtor to Buckle. Three of them were accept- Two debtors: 
ed; but the failure of Yawbylik in Holland occaſioned the bankruptcy one becomes 
of Buckle here, A compoſitien was made by Vanlylit for his debts an 
in Holland, Wyldman received nothing under that compoſiticn before proves his 

| the bankruptcy and proof of his debt under the commiſſion; and hole deby, 
Vas admitted a creditor for his whole debt: but before the dividend —— py 
made he had in fact received 2s. and 6d. in the pound out of the ceives neom-, 


eſtate of Yanbykt under that compoſition. — — bo 
44 5 | ſhall Am have 
- adividendin 


Proportion to 
the whole. 
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Otherwiſe if 
he received 
the compoſi- 
tion before 
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NNhlamnan petitioned to be let in for a dividend 3 in proportion to his 
whole demand. Any oppoſition to this was improper in point of 
form; becauſe the admiſſion of him as a creditor intitles him there- 


the bankrupt- tO; nd having two ſecurities, he has a right to come under both. 


cy. 


E farte Royd, 13 4/ril 1741, petition to be admitted a creditor 
ON a promiffory note by one, who afterward became bankrupt: it 
was indorſed by meſne indorſements to the petitioner; but objected 
by the allignees, that the ſame note had been proved under ano- 


ther commiſſion againſt the indorſer; yet your Loraſhip held, he 


might ſtill prove it under both commiſſions: then he muſt have a 
dividend under both commiſſions, So ex parte Bennet 1743, the 
peti:ioner before the. bankruptcy of Lingucod, whoſe creditor he 
was, accepted a compoſition by inſtalment, and on the bankruptcy. 
Gone to be admitted a creditor for the remainder of the ori- 
ginal debt independent of the compounded debt. It was firſt ob- 
jected, that the debt was reduced to 115, in the pound by the com- 
poſition; next that petitioner bad other perfonal ſecurity for his 


debt. Your Lordſpip held, that now he had a right to come in for 


the whole debt, as the compoſition was not paid: and that until 
it appeared, what he could recover on thoſe: ſecurities, that could 
not come in queſtion; he might therefore come under both ſecu- 
rities. Then this petitioning creditor, having two demands againſt 
different perſons, cannot be compelled to | deliver oe the ſecurities, 


but my come, againſt both. _ 141 236 


For aſl ignees of Buckle. The 1 ſent over to the agent of 
Vanlyliꝶ to receive the compoſition there; but were anſwered, that 
Wyldman was intiiled to the compoſition on account of the three 
bills, and therefore they muſt accept of a compoſition of the reſi- 
due. Then he is not alſo intitled to prove his debt independent of 
that compoſition, His being admitted a creditor was at a time, 
when it was not known, that the bankrupt's eſtate would receive 
any thing Irom theſe ſecurities; he was therefore received a credi- 
tor on his affidavit, that he had. no ſatisfaction for his demand. 
The inclination of the court, if any, will be in favour of the credi- 
tors at large, and not to put one in a better condition than others. 
In Cooper v. Pejys, April 1741, notes were given to one, who in- 
dorſed, and became bankrupt; indorſee comes on the drawer, who 
being unable to pay becomes bankrupt alſo, A doubt aroſe, whe- 


ther the creditors, who accepted a compoſition ; may notwith- 


ſtanding prove their whole debts in the commiſſion againſt 
Reeves: your Lordſhip on conſideration and the caſes cited held 
clearly, that the compoſition muſt go in diſcharge of ſo much 
of the debt, and they could only prove the remainder under 


-- "that commiſiipn : which is in fact this very caſe. This is like, 


what happens every day as to perſons having real ſecurities for 
thcir money: aud reafon ſpeaks it: if the incumbrance is ſuch, 


that. 


3 


ment; and take out execution for his debt: but can levy but one 
ſatisfaction, If he levies a double ſatisfaction for that demand, they tion. 


preſent dividend made, has received two ſhillings and fixpence in 
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that there is no neceſſity to have recourſe to the eſtate of the bank 


ropt for ſatisfaction to make good the deficiency, they are intitled to 
receive 205. in the pound for their demands: but if the real ſecurity 
is deficient, they cannot come under the commiſſion to take advan- 
tage out of the common fund, but for ſo much as their debt amounts 
to, deducting what was before received for the produce of the pledge 


out of the whole debt, and come in as creditors for the reſidue. 


Lok D CHANCELLOR. 


This is a very plain caſe, both on the general principles and what 


has been already determined more than once. On the acceptance of 
the three bills Yanhy/z4 became perſonally liable for the money for 
which they were drawn, and to give a ſatisfaction for them; conle- 


quently the petitioner had, pro tanto, two ſecurities for his debt; that 
3s, two perſons liable for the ſ:me debt. Then conſider how it 
would have ſtood in common caſes, abſtracted from the commifſion 
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of bankruptcy. The obligee in a joint and ſeveral bond may bring Remedy a- 
ſeveral actions of debt at the ſame inſtant of time; proceed to judg- gainlt ſeveral 


are relievable in equity, and even in law; for a court of law will in- 
rerpoſe to prevent that, and order reſtitution of what is over and 
above a full ſatisfaction for principal, intereſt, 'and coſts. So in 
cafes of bills of exchange or promiſſory notes, where there is a 


_ erawer and indorſer, perhaps more than one, judgment is againſt all; 
but there can be but one ſatisfaction. | Then ſuppoſe any, or two 


of theſe perſons become bankrupt; he'may come in under each of 


| theſe commiſſions, and prove his whole debt under each, and is in- 
titled to receive fatisfaction out of either or both their eſtates, accor- 


ding to the dividends to be made, until he has received ſatisfaction 


for his whole debt: and this is not a preference given to him out of 


the eſtate of either of the bankrupts; having a double ſecurity, and. 
not law or equity to take it from him, In the cafe put for the aſ- 


fignees, it is true, that if before the bankruptcy he has received from 
one, payment of part of his debt, if the other becomes bankrupt, he 

can prove only the reſidue of the debt under this commiſſion, becauſe 
no more remains due to him: and the form of proving his debt ſnews 
this; ſo that he is bound to accept that as ſatisfaction pro tanto. Con- 
ſider the preſent caſe: two perſons are liable to this demand, one is a 
* bankrupt, the other is not ſtrictly ſo; but has made a compoſition, 


which is Tow in reſpect of the debt: under that Myldman receives 
nothing before the bankrupty, but was a creditor for his whole 
money at the time of the bankruptcy and proving his debt; and 
is admitted as ſuch, having received no ſatisfaction; but before the 


the 


debtors, but 
one ſatisfac- 
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the pound out of the eſtate of Vanlylik ander that compoſition. The 


aſſignees inſiſt, this two ſhillings and fixpence in the pound ſhall be 
deducted out of his original debt proved, as if it had been paid be- 
fore: bat that is a wrong method of putting it; nor can there be a 
\ caſe for that. Tt is true, it is more bencficial for him than if it had 


happened otherwiſe; v/z. if he had received a partial ſatisfaction 


before he had proved his debt; for then he could only come for what 
remained due; but this was received ſubſequent, when both were 
liable: ſo that (till he ſhall come under the commiſſion, until he is 
paid the whole, Other wiſe it would be taking away the benefit of 
his double ſecurity : but it is a rule of law and equity, that a man 


may make uſe of all the ſecurities he has, until he receives a ſatiſ- 


faction for his whole debt. Indeed if it happens, that before he takes 
any remedy he received a ſatisfaction, he could not poſſibly ſwear 


himſelf a creditor for more: but as this was not before, it will go by 


way of deduction, ſubſequent to the time of proving that debt. 
Conſequently he is intitled to receive his dividend in the manner the 


commiſſioners have determined. The caſes cited for the petitioner 


are proper for this. 

Take the order therefore according to the prayer of the petition, 
except as to the coſts; for the aſſignees were not to blame in bring- 
ing this before the court, Ct 


Caſe 47. Duke of Bedford verſus Coke, Jan. 14, 1750-1. 


Sd or ts N exceptions concerning only two demands of Dr. Yung, firſt 
grantee, on under a grant of annuity or rent-Charge of 100 J. per ann. 
forfeiture | 


takes the eſ- in 1719, next under a judgment obtained in 1722, on a bond of A. 
tate ſubject to the queſtion was, whether Dr. Yeung ſhould be preferred to Lady 
all charge® Fane Coke and the other ſiſter of H. to whom on the attainder of A. 


binding the 


party, though the ſurplus of his e late Was granted by the crown. | | 
voluntary, if - | Dp | 225 | | 

fraud; b | X97 Bond | 
debts at large; 


and has the ö Gn] "TE MAES 3 3 1.4, 3 
. I take it to be determined by the former orders and decrees be- 


be relieved a- [Ween the parties, that both theſe demands are to be ſatisfied out of 
gainſt a con- the ſurplus of A. s eſtate after debts and incumbrances for valuable 


8 conſideration created by A. before his attainder and committing trea- 
for fraud on ſon; ſtill leaving it that they were demands out of the eſtate, altho' 
bim. on mai ſhalling the ſeveral demands, the court held, they were to be 


paid according to priority in point of conſideration, not of date. 


But ſuppoſing it not ſo determined, and that it was ſtill open, what 
would be the right of the parties? Conſider it in reſpect of the 


crown and of La dy Jane Coke, who ſtands in the place of the 


7 2 crown: 
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crown: the crown certainly might have two kinds of equity or de- 


fence againſt ſuch a demand as this; firſt, ſuppoſing the grant of 


annuity obtained by fraud or impoſition from A. the crown, coming 


in on foot of the attainder, and having all rights veſted in A. by his 
forfeiture, might have taken advantage of the fraud; and though it 
was by conveyance, which would have affected his eſtate in the 
hands of the crown, would have the ſame equity to be relieved a- 
gainſt it; and fo might Lady Jane Cie in the place of the crown. 


But the crown might have another equity, which A. could not; 
vi g. if A. had voluntarily and deſignedly made ſuch a grant to en- 


cumber his eſtate in the hands of the crown with a view to his high 
treaſon, the crown and Lady Jane Coke would have a right to diſ- 
ate that demand, and be delivered therefrom, as fraudulent; and 


there are ſeveral cafes, where ſuch colluſive conveyances on pretend- 
ed conſideration to encumber the eſtate, have been held fraudulent 


in hands of the crown, though it would not in hands of the party 


forfeiting. But no ſach defence is inſiſted on for the crown. or Lady 
Jane Cite, that theſe demands were obtained by fraud or impoſition 


on A. They were inſiſted to be voluntary; but that is not a de- 


fence in the mouth of the crown or of Lady Jane Coke ; becauſe the 


crown on a forfeiture takes the eſtate ſubject to all charges and in- 


cumbrances, which would have bound the party forfeiting, and muſt 
be bound too, where no fraud in reſpect of the crown. That is, 


where it is a conveyance, which is a charge on the eſtate; for to be 
ſure the crown is not ſubject to debts at large of the forfeiting party, 
the creditors whereof being quite without remedy; as there is no 
ſuch law in England letting in debts at large, though there is in 
Scotland but the crown muſt take the eftate liable to the charges 


thereon. Here the grantee of this rent-charge, and the creditor by 


judgment, might have come into the Exchequer by the remedy gi- 


ven by the ſtatute by Monfrance de droit, &c. to remove the King's 


hands until theſe demands are paid. Then' Lady Jane Coke cannot 
be in a better condition than the Crown would be. It is not diſpu- 
ted on the head of fraud or impoſition on A. himſelf. As to the 
queſtion whether voluntary or not, if fairly obtained, and binding | 
ol A. it 8 8885 be binding on Lady Jane Coke. 


1 will pine no o intereſt for arrears of a voluntary annuity, 
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Ee! 2 Wallace, Fan. 28, 17 50-1. Caſe 48, 


At the Rolls. Sir Jobn Strange Maſter . the Roll. 


N the marriage of William Oxford with Elizabeth, daughter Poſt. 


of Andrew Smith, a leaſehold eſtate called Selburne Grange, ** June 1751. 


Held of 11 College, was ſettled in truſt to Permit the huſband 


Vor. II. 1 to 
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diſchar 
vated tn each the remainder to the uſe of his grandaughter and all and every child 


child as they and children of his own daughter, which ſhe now has, or may here- 
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Leaſe for to receive the rents and profits for his life, if the term ſhould ſo as, 
* 


s by d 
Ys fo endure ; afterward to permit the wife to enjoy it for her life 


huſbend and Fe. after the deceaſe of them, and the ſurvivor of them, then the | 
wife, and on truſtees, their heirs, Cc. ſhould aſſign the ſaid leaſehold eſtate, to- 


death of ſur- 323 
3 3 gether with the rents, iſſues, and profits, to the eldeſt ſon of Wil. 


to aſſign to el-· Ilan Oxford, as ſhould be by him begotten on the body of his wite 
delt fon ; for Elizabeth, and for want of ſuch iſſue of ſuch ſon in truſt to aſſign 
want of ſuch 

ive of ſuch the ſame to and among all and every the daughter and daughters ef 
c e William Oxford on his ſaid wife to be begotten, equally ſhare and 
—_— ilue ' ſhare alike: if there ſhould happen to be no iſſue male or female 
of ſon alive at of their two bodies, then to uſe of William Oxford, his heirs, exe- 
death of ſur- cytors and adminiſtrators The inheritance of a ſmall copyhold e- 


vivor, remain- 
der to the ſtate was alſo compriſed herein; and there was a proviſion, that the 


daughters truſtees ſhould renew the leaſe. 
good; the | 


whole not veſ- 
ting io a ſon, | BY this marriage there was one ſon, William, and two daughters, 


who had been Elizabeth and Anne; the father died in 1735, Anne in ſome time 

3 the ſon died in 1745, aged about 19, without iſſue, durin 

mother. the lite-eſtate of the mother, who intermarried with Henry Read, 
.and at her death left Elizabeih, her only daughter then living, ſince 
married to defendant Wallace. | 


Deviſe of per · | Andrew Smith had, after the marriage of his daughter with Wil 


ſonal to all the diam Oxford, and when they had only iſſue the defendant Elizabeth 
children of his Wallace, made his will; thereby giving to his wife ſeveral parts of 


daughter, to 
be paid when his perſonal eſtate for her own uſe and benefit, and to her during 


by law able to widowhood the uſe and enjoyment of the reſt of his perſonal eſtate ; 


= Xray and after providing thereout 2000 J. tor his grandaughter, he gave 


1 after have by her preſent or future huſband, equally to be divided, 


ſible, taough ſhare and ſhare alike, to be transferred, delivered and paid to them | 


_— «rag ſeverally, as ſoon as they (hall by law be able to receive and diſcharge 


not to wait the the ſame ; and made his wife executrix, who lived unmarried, and 


veſting until made Elizabeth Wallace her executrix ; Who, as ſuch, was repreſenta- 


daughter 
5. gk tive of Andrew Smith, and the grandaughter named i in his will, and 


adminiſtratrix to her brother and fitter Milliam and Aune, both born 
after their grandfather's will, and dying under age in liſe of their mo- 
ther; from whoſe ſecond huſband Hem y Read, the plaintiff claim- 


ing under an aſſignment, brought this bill for an account of the 


ſeveral per ſonal eſtates in which the wite of his aſſignor claimed a 


| ſhare. 


Two queſtions aroſe as to what ſhould be conſidered the perſonal 
88885 of Mailiam and Anne his ſiſter. 


The firſt was as to the FLA of both: the pbivülfe as ſtanding 


30 their mother's place, claiming a ſhare of whatever appeated to 
belong to their perſonal eſtate, under the ſtatute of diſtribution, they 
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aduying inteſtate, ſhe ſurviving them, and their father dying long be- 


fore: that each of their third of the perſonal eſtate of Andrew Smith, 
which by his will was divided equally, &c. veſted in them equally, 
and tranſmiſſible to thoſe intitled to the benefit of their reſpective 
perſonal eſtates. The defendant, Elizabeth Wallace, inſiſted no- 
thing veſted in them during their lives, but that defendant was in- 
| titled to the whole as the only one who ſurvived the mother; prin- 


cipally becauſe, as the reſidue was to be equally divided between all 


her children by any husband, the number of objects and the quan- 
tum would not be know until her death; therefore nothing veſted; 
eſpecial y conſidering the ſubſequent words, as ſoon as they are 
“ able to receive and diſcharge ;”” which relates to their reſpective 
ages of twenty-one. | | 


The ſecond concerned the perſonal eſtate of Milliam the ſon onl 
as to the college leaſe, which was ſince renewed ; in which the plain- 
tiff contended, that if it was a real eſtate, H/i/hiam would have an e- 
| ſtate tail; and that ſuch words, as in real eſtate would carry an eſtate 
tail, ſhould, in terms for years, carry the whole term, and the re- 
mainder over to the daughters was void in law, as tending to per- 

petuity ; and conſequently the reſidue of the term, after death of fa- 


ther and mother, became part of the ſon's perſonal eſtate, and de- | 


viſible in moieties between the mother, (in whoſe place plaintiff 
| ſtood) and his ſiſter the defendant, who, on the other hand inſiſted, 
her brother could only take upon his ſurviving; and by his dying 

without iſſue the remainder to the daughters was good, as being 


within that reaſonable com paſs of time the law allows; conſequent- 
Iy ſhe was intitled to the whole. 


His Honour, having taken time to conſider, now pronounced his 


decree. 


On the firſt, I am of opinion that one third of the reſidue of the 
perſonal eſtate of Andrew Smith, veſted in William, and another 


third in Anne, and is to be conſidered as their reſpective perſonal 


eſtate diviſible. There are no words in this will confining the divi- 
ſion of this reſidue to ſuch children of Elizabeth Oxford as ſhould 
be living at her death; for that would have poſtponed the veſtin 
the intereſt until that event: ſo that it is only a bequeſt of the per- 
ſonal eſtate to be equally divided among all the children, wherein 
the intereſt veſts in each as ſoon as they come in efſe, ſubject to be 
varied as to the quantum of the proportions as they ariſe, but till 

veſted and tranſmiſſible to their repreſentatives. 
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It is only the com- Deviſe of aſc 


mon caſe of the deviſe of the uſe of it to A. for life, and after her of perſonal to 


” ; | } op : A 
deceaſe to B. where even the circumſtance of B.'s ſurviving A. is not + load 


for life, 


neceſſary; for till the repreſentative is intitled. Both Milliam and toB. though 
Anne had a right to call on the repreſentative of Andrew Smith to B. dies fr. 


place 


tranſmiſſible. 
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place it out for their benefit, being under age, both ſurviving the 
widow of Andrew Smith. It is objected however, that defendant 
appears to be the principal object of teſtator's regard, and not likely 
to be affected by the births of her brother and fiſter, who did not 
live to be intitled to any ſhare of the reſidue: but that regard is ſuf- 
ficiently anſwered by the 2000 /. ſhe was to have out of the reſidue 
in the firſt place and in all events. One third therefore is to be 
conſidered in the account, as perſonal eſtate of Milliam; one moiety 
to the plaintiff in place of his mother, the other to defendant his 
ſiſter and adminiſtratrix : another third is to be conſidered as Anre's 
who dying before William, it is to be divided into thirds; one to the 
mother for plaintiff; another to WOO: the third retained by de- 


fendant. 


ee other, and more difficult point, depends on the conſtruction 
ney Bren of this deed; for the general principles cannot be diſputed : a re- 
46 A without mainder over cn a _gereral dying without iſſue is too remote, and 
ifſue too te- cannot be ſupported; but if to be conſidered as a dying without iſ- 
Way”! ſue living at his death, the remainder to the daughters will be good. 
Otherwiſe if Some words muſt have been omitted in the ingroſiment ; as will ap- 
ro hor pear from reading this clauſe. "The firſt words ſuch iſſue, if they 
death. ſtood alone, might naturally have referred to eldeft ſon ; but the ſub- 
ſequent words ſhew, that is impoſſible. The omiſſion is unfortu- 
nately in the moſt material part of the deed: but whatever conjec- 
ture might be made how this happened, and however by the inſer- 
tion of ſome words it might be made conſiſtent, I cannot go out of 
dhe deed itſelf, but muſt take it as it now appears, and put the beſt 
Terpetuity to legal conſtruction I can upon it: and if it is capable of ſuch a con- 
be avoided. ſtruction as will anſwer the end, and not run into the danger of a 
8 perpetuity, (which the law endeavours to avoid) that ſurely is the 
preſentative of conſtruction the court ought to follow. I am of opinion, that may 
a cold 6ying be done in the preſent caſe. If in every event the truſt of the term ex- 
© he d within lives in being, it comes within the compaſs allowed b 
pired within eing, it C 1 omp ed by 
law for its ſuſpenſion ; and the point of time is the death of the ſur- 
vivor of the father and mother, who are firſt provided tor ; on whoſe 
deceaſe the truſtees are then to aſſign to the eldeſt ſon, if then ſuch 
in being; and to aſſign the whole term to bim, not for life only; 
which might be liable to objection. Then the words ©. for want of 
&« ſuch iſſue of ſuch ſon” will prevent its going over to daughters on 
there having been a ſon, who died before leaving iſſue. If there 
is no ſon and no iſſue, the truſtces are then only to aſſign to the 
daughters unfettered, and as an abſolute intereſt, Ihe words 
relate to the ſame time throughout, the death cf the ſurviver 
of the father and mother: if the whole rruſt of the tem ſhould 
veſt in the fon on his birth; the intent of the ſettlement would 
be defeated; as if he died ever fo young, bis father would have 
his eſtate again as his repreſentative ; which in Scymour v. Bing- 
bam, 8 June 1744, (as is cited) the Lord Chancellor declared 
againſt, as that would carry it to the repreſentative of a {on vt 
- > died 
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died ſoon after his birth, in order to throw it back to the father; which 

was to be avoided if poſſible. Eldeſt ſon in this deed mult be reaſo- 

nably interpreted; they could not thereby mean irſt born, but eldeſt 

at the death of the ſurvivor of the father or mother; which muſt be 

the point of time fixed. The court always inclincs to favour that Limitation 

conſtruction which ſupports the limitation over, if it can be done; * favour- 
and has laid hold of all opportunities of referring it to a want of 

iſſue at time of the death: as where the words are ſeaving no iſſue, 

Se. the court has there in the conſtruction ſupplied the words Hen 

living to anſwer the intent, and ſupport the remainder over; for 

which Atkinſen v. Hutchinſon, 3 Wil. 258, and cited in Sabberton v. 

Sabberton, is very ſtrong, So Donne v. Merrefield, and Forth v. Tal. 56. 

Chapman, 1 Will. 663, where. the deviſe over was on appeal held 

good. Target v. Gaunt, Eg. Ab. 193, and 14. 432, was on the 

words dying without iſſue, In the pretent caſe from the omiſſion, the 

words ſuch iſſue of ſuch fon have no antecedent to which ſuch iſſue 

can be referred: then why ſhould I conſtrue that limitation over to 

depend on a general dying without iſſue at any time, when the deed 

does not ſay ſo; and this in order to defeat the iſſue of the marriage 

intended to be provided for? Indeed where the words are in general 

dying without iſſue, in conformity with the legal interpretation a dy- 

ing without iſſue of the firſt tenant in tail according to Bucimere's 

caſe 8 Co. 88, a. where it is held, it may be lo laid in a Jormedon, I 

agree no intent of the party can be regarded, which is not conſiſtent 

with the ruſe: of law. If therefore the words are plain, as in Miſs 

Dormer's caſe, I could not depart from them; but as they are not Lord Beau- 
plain, and to conſtiue it that if at death of father and mother re IS 
is no ſon, is more natural than to conſtrue it a failure of iſſue 100 ' 

years Hence; that ought to prevail: though all thoſe caſes were on 

wills, this though on a deed is as ſtrong. Maſſenburgb v. Aſh, 1 Ver. 

It is objected for plaintiff, that the words at the end of the clauſe wil! The ſame con- 

Herve to explain the meaning of the word 7//ue in the former part, e il. 
would in cafe of a will or act executory raiſe an eſtate-tail by impli- 

cation, and conſequently catry the whole term, ſo it would, if on the 

death of the ſurvivor of the father and mother there was then in eſſe 

any perſon coming under the deſcription of the deed ; but they cannot 

enlarge the former words, but muſt refer to there being no iſſue male 

or female, when the truſt was to expire, and the truſtees were to 

aſſign the whole term. Defendant's wife is therefore abſolutely in- 

titled to it, and the bill mu& be diſmiſſed as to that part. 


Dukeof Bridgwater verſes Egerton, Jan. 29, 1750-1. Caſe 49. 


i HE firſt queſtion was as to books claimed by plaintiff as Joobs ner bok 
| heir-looms; for which was cited Leviſon v. Grovenor ; which wn but 
5 i property of 

Was a limitation for life, remainder to the firſt and every other-frit taker te- 
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Jon in tail male, remainder over; and then that his library ſhould 

go as far, as the law would permit, to the ſame perſons, to whom 
the eſtate limited, Tenant for life enjoyed till his death, and 
never had iſſue;: the remainder.over took place, and claimed the be- 
nefit of the library as an heir-loom, The queſtion was, whether 
this limitation over was not a right one? Another, whether, even 
if that was doubtful, the other words did not impower a court of 
equity to direct it ſo? Your Lordſhip held, in both caſes it would 
go. Tf on the firſt, that it was a double contingency : but a greater 
ſtreſs was leid on the other, that this was a legacy, which does not 
take effect without conſent of executor, who is a truſtee ; and that 
the court would take care, it ſhould be ſo limited, to go as far as it 

would, | | Re 


LoRD CHANCELLOR 


Held the books ſhould not go as heir-looms to plaintiff, being the 
property of the late Duke John, his brother, tenant in tail, the firſt 
taker, and part of his perſonal eftate, Here was no ſuch contingen- 
cy as in Leviſon v. Grovenor: which had carried it as far, as can be, 
in the caſe of heir-looms. . EO 


Deviſeof Another queſtion as to a houſe, which with the appurtenances 
CE: teſtator had deviſed to his wife during widowhood : but defired, that 
wife during when his eldeſt ſon for the time being ſhould atrain twenty-one of 
110-6 wept marry, he ſhould, if he deſired it. and gave notice thereof, bave the 
when twenty. {aid houſe and appurtenances for his own uſe, paying ber 4001. per 
one or marri- ann. during widowhood. She had married again; bat the preſent 


ed, might on Duke had not attained twenty-one. 
notice have it. | f 1 


She marries, | | | TE oe” ＋＋ͤ/ʒ‚— Le F 
the ſon under There was cited a cafe on the will of the Duke of Buckingham, 
when twenty. December 4, 17453 where a houſe and appurtenances was de viſed 
one he will be to a wife during life on condition, if ſhe ſhould marry again, 
intitled : the to go to the eldeſt ſon and his iſſue, remainders over, The plain- 
e yams WF tiff infiſted, the houſe was freehold ; the other fide, that it was 
poſed, and leaſehold, and to go to reſiduary legatee. Your Lordſhip held, that 
goes reſpec- ag the wife never married again, it was a contingent devite, which 
[tively to the | | 
| #efidue. never happened, and therefore could not be taken by Duke Edmond 
| by the words giving an eſtate tail, but it fell under the other general 
words of the reſidue; diſtinguiſhing it from all the cafes of contin- 


gencies. 
LoxD CHANCELLOR, 


Undoubtedly teſtator had in view, that the event might be, 
that the eldeſt ſon for the time being might make this real 
eſtate during the intereſt of the wife; but it is clear, that he 

- | in- 
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intended, that after determination of her intereſt he ſhould have the 
| houſe and appurtenances: if therefore the words in the will will an- 
{wer any contingency, which may now happen, on which that de- 
viſe may take place, it will have that effect, Her intereſt is deter- 
mined, his is not yet come; but there 1s nothing to hinder it, being 
within the time the law allows a contingency; ſo that it may now 

happen; and that ſenſe will clearly anſwer that intent, Conſequent- 
ly when plaintiff attains twenty-one, and complies with the circcum- 
ſtance required, he will be intitled to have poſſeſſion thereof: the 
_ Intervening intereſt in mean time is undiſpoſed of. He cannot 
have it; as not given to him. There being a diſpoſition of the reſi- 
due both real and perſonal, ſo much, as is real, will go to the real ac- 
cording to Lord Weymouth's caſe; ſo much as perſonal will fall into 
the perſonal, and go to the reſidue. 


Another queſtion as to 5000]. a fourth ſhare of 20, ooo l. 
provided to be raiſed by a truſt term in marriage-ſettlement in caſe 
of two or more younger children, ſubject to the father's appoint- Portions for 

| 2 | : younger chil- 
ment and diviſion between them. There were four younger children, Aren under 
three daughters and one fon, the plaintiff, The father afterward ſettlement: 
makes another ſettlement, reciting that a provition had been made 3 1 
for the children of the marriage, and reciting his defire and intent 3 
that the whole thereof ſhould be divided between thoſe daughters, intending 

he makes a ſettlement on the plaintiff in diſcharge and ſatisfaction of _ 8. 
his proviſion, on condition that the plaintiff waved and releaſed it : reg. They 
but he thereby made no direct appointment or gift of that 5000 J. to ans" gt | 
thoſe daughters. Afterward in his will he ſays, “ Item I give to 8 
my daughters ſo much, as, with what is provided by my marriage- an equivalent 
A ſettlement, will make up their fortunes 10, ooo.“ It is objected de ee J 
for the daughters, that by the marriage-ſettlement only 15, ooo J. the proviſion 
was provided for them; becauſe, taken ſtrictly, their brother was made. Other- 
intitled to a fourth part of the 20,000/.; and therefore they were OP 
 Intitled to have that 5000 J. a- piece made up 10,000 J. out of the fatisfaRion. , 
perſonal eſtate, and over and above to take the 5000 J. the plaintiff's 


Mare, the benefit of which was purchaſed for them. 
Lon p CHANCELLOR. 


That is not the teſtator's intent. I am of opinion, that ac- 
eording to the teſtator's plain intent in the laſt ſettlement and will, 
taken together, they are not intitled to more than to have their por- 
tions made up 10,0c01. a- piece. The father could not make an il- 
luſory appointment; becauſe that would be defeating the marriage- 
ſettlement, under which they took as purchaſers: but he might have 
made a very material difference between them ; which power the 

= court 
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court would not take from the father, provided he made a reaſon- 
able proviſion according to the intent of the ſettlement. He intend- 
ed, what ſhould be raiſed under that term, ſhould go to the daugh- 


ters, who were properly to be provided for by money-portions, and 


to provide for the plaintiff in another manner. In his will he does 


not ſay their portions, but fortunes; which is their whole fortune 
in the world. He had not made a direct gift of the plaintiff's 5000 /. 
to them; but after he had put it in his power, he conſiders 
the whole 20, ooo J. as provided for them by the marriage-fet- 
tlement; the whole right arifing under that, he only exerciſing 
the power he had over it. If indeed theſe daughters had no other 
ſatisfaction whatever, and the plaintiff ſhould attain twenty-one, 
and being capable of electing ſhould ſay, he would not take that ſet- 
tlement on bim, but abide by his ſhare, the 5ooo J. and conſequent- 
ly the bmitdtions i in that ſettlement had become void; if nothing 
more in the caſe, theſe daughters might have been intitled to have 
had the benefit of this limitation, made to the plaintiff, to reimburſe 
to them the 5200/7, the father intended, agreeable to my decree on 
Lord Covertry's will. But, having defigned them 10, ooo J. a-piece, 
if that equity tends to give them more, that would be a bar; 
for the court would not, that they hond take that equity con- 
trary to the intent of the teſtator. If that would have been 
ſo, if the plaintiff ſhould make that election, it will be ſo now: 
conſequently they are intitled to no more out of the father' $ cltate 
than to make up 19,000 J. 
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Earl of CxrsTERFIELD and others, Executors of Joan 
SPENCER, verſus Sir ABRAHAM JANSSEN, February 4, 


Lord Harywicks, Lord Chancellor. Argued 
Sir WILLIau Lee, Chief Juſtice. mcg XR 


Sir Joux STRANGE, Maſter of Rolls. 
Sir JoHN WiLLEs, Chief Juſtice. 
BusxEx, Juice: 


Fn ſtate of the caſe upon the 1 and proofs, as far 


as was material for the conſideration of the court, was 
ſhortly this. 


Yobn 38 in 1738, being pole of an income of 7000 /. 
per ann. and of a perſonal eſtate in plate, jewels, and furniture, 
to a great value, and having contracted a debt to the amount of , 3 
20, ooo J. to ſeveral perſons, moſtly tradeſmen, by whom he was , cn 
preſſed, and which he was deſirous to pay off, propoſed to 5000 l. on 
borrow money, and particularly a ſum of 5000 / for that pur- eee x. 'Þ 
Poſe. As he had a well grounded expectation of a great increaſe B. aged ys. A. 
of fortune on the death of his grandmother, the Dutcheſs of ſurvives a year 
Marlborough, if he ſurvived her, he reſolved to contract thereon, monche ba. 
He was above thirty; originally of a hale conſtitution, but ving on death 
impaired : and although afterward he lived more regular, yet % 5. contrm- 
he was addicted to ſeveral habits prejudicial to his health, by auen bend. 
which he could not leave of. She was ſeventy- eight; of a good Se. freely, 
conſtitution for her age; and careful of her health. He ſent to 209 Paying. 
market a propoſal, which he ſuppoſed, would ealily meat with a ief nn 
purchaſer ; as it was natural to expect it in common courſe, that his to the penalty. 
grandmother ſhould die firſt, though ſhe was a good old life, 

and he but a bad young one. This propoſal was, that if any 

one would lend him 5000/. he would oblige himſelf to pay 

10, oo J. at or ſoon after the death of his grandmother, if he 


ſurvived her, but to be totally loft if ſhe luryived him: this 
Vor. II. | . Was 
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was rejected by ſeveral knowing perſons as not ſufficiently ad- 
vantageous; as it was at firſt by the defendant ; but after- 
ward accepted by him: and a bond of 29, ooo J. conditioned to 
pay 10;c00/. was given on thoſe terms. Se lived fix years 
and three months; he ſurvived her one year and eight months. 
Upon her death, it did not clearly appear who made the firſt 
application, whether the defendant for his money, or Jeb 
\ Spencer for delay of payment, as he might not be able imme- 
diately to raiſe 10,000 J. although by the event he came to a 
great annual eſtate : but it was clear, that as ſoon as it was pro- 
poſed by the defendant to John Spencer, he conſented to do it: 
and, near two months after the contingency happened, he 
executed a bond in the penalty of 20,000 /. conditioned for the 
abſolute payment of 10,0007. at or before April following; and 
executed alſo a warrant of attorney for confeſſing judgment 
thereon; which was afterward entered. John Spencer in 1745, 
at different times paid two ſeveral ſums of 1000 J. each in part 
of this debt; and expreſſed himſelf ſeveral times ſatisfied with 
the conduct of the defendant; and that he ſhould be paid his 
whole demand as ſoon as poſſible. The defendant after his death 
ſued a ſcire facias againſt his executors for an execution; who 
reſorted to this court, praying an injunction, and for relief on 
payment of the 5000 J. with intereſt from the time of ad- 
vancing it. 7 | | 
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For plaintiffs. This caſe is of great importance to the eſtate 
of Mr. Spencer, but of greater to the publick. The bill is to 
be relieved againſt an exorbitant, unconſcientious demand, on. 
the known terms in a court of equity, payment of principal 
really advanced and legal intereſt. here are three general points 
to be determined. Firſt, how that contract would have ſtood, 
if properly brought in judgment in a court of law, and con- 
ſidered merely upon legal principles? Next, what the fate of it 
ought to be in a much ſtronger degree in a court equity, when 
examined by principles of equity? Laſtly, the ſubſequent tranſ— 
actions relied upon in the anſwer as a ratification of the original 

bargain ? 1 | 3 
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As to the firſt, it is not good in point of law, and there- 
fore uſurious. Oppreſſion of this kind is almoſt of as ancient 
date as the uſe of money as a medium of trade; and uſury of a 
much more innocent nature was againſt the principles not only 
of the canon law, but of the common law of the land. 
Lord Coke ſays in 3 It. 151, that a man being found guil- 
ty of uſury after his death, all his goods were forfeited to the 
crown; although it is now altered by ſeveral ſtatutes, which 

_ confine it to ſuch a quantum; allowing a certain moderate 


Profit 
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profit for the uſe of money: the difference therefore between 
uſury and intereſt is in ſpectre nothing, but in gradu. Though 
the ſeverity of the common law is changed, the nature of 
things cannot be changed; it was the conſtitution of this 
country, and is ſa, that no gain ſhould be exorbitant on the 
loan of money: and therefore it is immaterial whether it falls 
within the ſtatutes or -no.: but this caſe does; where ſuch a 
contract is originally for the loan of money, and exceeding the 
legal allowance, it is reſcinded by the act of parliament itſelf, 
though attended in ſome meaſure with a chance; being con- 
ſtrued a ſubterfuge and evaſion of the act; for if it may be 
extended to one life, it is difficult to tell where to ſtop. The 
legiſlature took a different method formerly; in the firſt acts 
deſcribing minutely what ſpecies ſhould be allowed; confining 
it to a direct loan of money for illegal gain, or ſale of goods 
or merchandiſe to perſons in neceflity ; the ſpecifying whereot. 
introduced endeavours to evade the particular kind of uſury 
deſcribed : therefore the 21 F. 1. c. 17. is in general terms; 
in conſequence of which courts of law were veſted with a 
kind of equitable juriſdiction, to conſider the circumſtances of 
the caſe ſtated as particularly as in bills in this court. The 
_ intent of the parties at the original communication is conſider- 
ed even by courts of law as deciſive; and where that is for a 
loan of money or colourable ſale of goods, whatever is thrown 
in of a different kind, it is uſurious, otherwiſe not. Reynolds 
v. Clayton, Mo. 397, and Becber's caſe there cited. Next, 
wherever ſecurity is taken for a larger ſum than is really ad- 
vanced, it is uſurious; unleſs the party may deliver himſelf 
therefrom by paying a leſs, or by doing ſome collateral act. 
The throwing ſomething hazardous into the bargain, by which 
(as it is inſiſted) the lender might in ſome event have loſt the 
whole, will not take it out of the ſtatutes, and ſeems to have 
ariſen from the ſtatute 11 H. 7. c. 8. telling how far one might 
go to keep out of the act. Mo. 397. and Button v. Downham, 
Cr. El. 642. Burton's caſe 5 Co. 69, Roberts v. Tremain, Cr. J. 
507. Cottrel v. Harrington, Brownlow 180. Fuller's caſe 4 Leon. 
2083. Ney 151. 2 And. 15. and Maſon v. Abdy, Carth. 67. 3 Sal. 
Comberb. 125. The only exception is the fænus nauticum, or 
bottomry-bonds ; which for the ſake of the publick, and benefit 
of trade are held not within the ſtatutes of uſury. The only 
view of the parties here was a loan of money, and ſecurity for 
double the ſum advanced, ſubject to the contingency ; the bor- 
rower could not deliver himſelf from the payment; and the 
court will then lay every thing elſe out of the .caſe. In the 
calculation of lives it is difficult to ſay, where the true rule is: 
Halley and Newton have varied: but on the firſt ſight one would 
think the lender had here greatly the advantage from the diſ- 
e proportion; 
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proportion; ſo that on the face of it it would be deemed a 
ſubterfuge in a court of law. Suppnſe the bond exiſting ; and 
an action brought by the defendant, after the grandmother's 
death; ard the ſtatute of uſury pleaded ; the parties may ad- 
vance matters dehors; and it would be determined to be within 
the ſtatute; which is very extenſive, and, though penal, to have 
a liberal conſtruction. The terms, on which men communicate 
to borrow and lend, cannot alter the nature of the caſe. The 
guantum of the riſk is not material; nor did the tranſaction pro- 
ceed on the compariſon of lives; or health or conſtitution; but 
if it did, the defendant was ſatisfied of the contrary to what he 
now endeavours to ſupport by proof, as to the conſtitution of Mr. 
8 e | - 


As to the ſecond point: Courts of equity, not being tied up 
to rules, conſider queſtions of this kind in a more extenſive 
manner, and in general have avoiced laying down any pacti- 
cular rule, as that would (like the old ſtatutes of uſury) teach 
perſons, how far they might ſafely go; but declare, that where- 
ever there is a ſpark cf opprefſion, the motive on one fide, neceſ- 
ſity to apply for money, on the other a covetous paſſion for undue 
lucre, they always relieve; not indeed ſetting it aſide, but by 
giving what is really due. Their principles have been eſtabliſhed 
gradually and with deliberation : and if one or two judges, who 
preſided here, have differed and been unwilling, they have at laſt 
been compelled by the force of precedents and the growing evil. 
There were many caſes for relieving againſt unreaſonable bargains 
in caſe of young heirs in the time of Lord Elleſmere, Bacon, 
and Coventry. The firſt caſe afterward is Waller v. Dalt. 1 C. C. 
276; which was introductive of Barny v. Bea 2 C. C. 136. In 
Berny v. Pitt, 2 Ver. 14, Lord Jefferies held, there was no dif- 
ference, whether it was for money or wares; that the firſt thing 
prohibited by the ſtatute is for the loan of money, and that of 
wares put ſecondarily only; and reverſed Lord Nettingham's de- 
cree, who had not been long in this court, when he took that 
diſtinction. In Berny v. Tiſon, 2 Vent. 359, Lord North affirmed 
the decree, though he ſhewed an unwillingnels, by adding ze 
trabatur in exemplum. In Batty v. Lloyd, 1 Fer. 141, Lord Nerth 


diſmiſſ:d the bill. In Nez v. Hill, 1 Ver. 167, he would not 


relieve, and reverſed Lord Nottingbam's decree; but on a bill for 
ſpecifick performance of the fame agreement, 1 Fer. 271, he 
ſeems a little to remit that rigour, he had at firſt, and would not 
countenance the practice. But Lord Ardglaſs v. Muſel amp, where 
there was both a riſk and confirmation, ſhews, he had entirely 
got the better of it from the force of precedents, Gther caſes 
were before Lord Jefferies, and Lords Commiſſioners, 1 Ver. 467, 
2 Ver. 77, 78, 121, 402. So Twiſlton v. Griffith, 1 Wil. 310. 
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In Gurwyn v. Miner, 3 Wil. 293, Lord King, though he ſeems like 
Lord North to have brought legal notions into this court at firſt, 
yet relieved. In Lawley v. Hooper, 19 November 1745. an annuity 
of 200 l. was charged on the eſtate of an elder brother as a provi- 
fion for the life of a younger, who, when in diſtreſs, granted 1 50 J. 
part thereof to Davenant for 1050/. ſeven years purchaſe ; with a 
_ proviſo that the vendor might re-purchaſe on notice, but there was 
indorſed, that it: ſhould be on paying 75 J. more than originally ad- 
vanced: your Lordſbip held it a mortgage and redeemable; and 
that the 75 J. more, when the thing was the worſe for the wear, 
made it unfair, The principle, on which the court has gone in 
theſe caſes, is an unconſcionable bargain, and it being contrary to 
publick convenience to encourage it. Such contracts are generally ; 
founded in oppreſſion by taking advantage of the borrower's neceſ- 
ſity ; which is the general ground of the malignancy of uſury: they 
are of publick miſchief by encouraging extravagance of young men. 
If topping the progreſs of it, as a growing evil, be thought for the 
publick goed, and no real inconvenience in laying an embargo on 
this ſort of trade, this is nodus dignus vindice. I heſe contracts are 
generally by petſons having an expectation only. Men thereby 
ledge their eſtates, before they have them, conſequently before 
they know the value. It is too true, that men generally have not 
fo much regard to creating reverſionary inconveniencies, when they 
conſult preſent gratifications; know not how to eſtimate hat they 
never felt the benefit of, by which their eſtates, like their pleaſures, 
are gone before they enjoy them; and ſeveral poor creditors com- 
monly fall with one of theſe prodigals. There is no remedy im- 
mediately by our Jaw againſt this extravagance, as by the Roman 
law by Cura hres, interdicting a man, not of underſtanding ſufficient 
40 manage his own property, from the uſe thereof. This extrava- 
gance has eſtabliſhed a trade of annuitics:and - obits, univerſally 
exclaimed againſt, The ruin of a man, who falls into this method, 
is declared not to be far off: he ruins his eſtate without ſpending 
half; for a borrower on paſt cbits never put it out to intereſt; and 
many of theſe are purchated at above half, Our ſons may at this 
moment be doing the ſame ; and-oll we have laboured for may be 
gone juſt after our death. It is on the principle of publick utility 
that cburts of equity have gone further than the law, So from the 
general inconvenience, premiums for places are not allowed; be- 
cCauſe there the office falls to the man, not that he is fit for it, but 
the office: ſit for him. So in marriage brocage bonds, the firſt of 
Which was Hall v. Potter, it is not for the fake of the party :ſcek- 
ing relief; or bends to have ſo much a-year out of a particular of- 
fice; or by-clients to agents pending ſuit, although the party to 
whom it is given appears meritorious ; or by a young man juſt after 
twenty-one to his guardian. In Shepley v. Il oadbeuſe, 17 March 
Vol. II. e | 1742. 
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17 2. a bond by a man and woman to intermarry in 13 mont 
after her father's death, and for a reaſonable” ſettlement ; the wo- 
man above 30, and living in her father's houſe ; the court went on 
publick inconvenience, as tending to deceive and encourage diſobe- 
dience to parents, The caſes are not confined to young heirs; 
young remainder men are as much the object: and the opinion of 
Lord Cowper and.Lord Talbot was, that the relief of this court 
: ſhould be extended to meet ſuch contracts; they are grown into a 
fort of ſtated traffick, which tempts young men farther than their 
_ vices. Lord King indeed ſaid, if this was res nova. he might have 
had ſome difficulty; and it may not be eaſy to draw the line. If a 
young heir wanted to portion a daughter, or a ſum to put into 
trade, buy books, or for ſuch occaſions, equity might not inter- 
_ poſe: but where it is to feed extravagance, the court will ſtop 
there. The ſame ſet of men are generally employed in ſuch con- 
tracts; and a catalogue of ſome of their fortunes is nothing but 
pieces of ruin out of ſeveral families. No proof of fraud or undue 
advantage is requiſite: the caſe ſpeaks for it: and otherwiſe it 
would be ſaying the court will not relieve at all, as to ſuch ſecret 
tranſactions witneſſes are not called in. Tt is unjuſt and unreaſona- 
ble, and in that light a court of equity calls it a fraud; ariſing from 
avarice on one ſide, and diſtreſs on the other; and will relieve on 
the ſame principles as in Sir Thomas. Meere's caſe, .1 Ver. 465. So 
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| [41 by Lord Talbot in Boſanquet v. Daſkwood 40. That it was not 
wh ſought by the defendant, will make no difference; the propoſal ge- 
i nerally coming from the perſon in diftreſs. The defendant could 
1 not be ignorant of it, or of Mr. Spencer's expectation and dependen- 
11 cy on his grandmother; his own witneſs, Richard Backwell ſaying 
1 it was hawked about, that Mr. Spencer wanted money on thoſe 
PF. terms; and the neceſſity of concealing it from her made him a ſlave 
«1181 to the perſon with whom he treated. It is literally true, that he was 
11 neither young nor. an heir: but he was not old enough to manage 
14 his affairs. Tro ſleton was 34; yet was his conduct relieved againſt. 
11 It is not generally in the caſe of heirs, though called contracts with 
TW! young heirs; for an heir cannot ſell a reverſion : though he may 
1 eſtop himſelf by fine, he cannot grant. Mr. Spencer was quaſi bœæ- 
19 res, expectant though not apparent: the Dutcheis i loco parentis; 
1 and his dependency on her from her conſtant declarations a parental 
j 1 dependency; and known ſo to be by the defendant; who on that 
4 | expectation built this contract. The contract itſelf as well as wit- 
[1 neſſes prove his neceflity. The bare applying to pay two for one 
FE has been held ſufficient. Poor and rich are relative terms: and 
1 li however large a man's eſtate, if he cannot pay a debt, he is literally 
i | neceſſitous; and otherwiſe he never would have granted on po/# 
Int 0 | obits, or riſked his expectations on ſuch terms. Comparing the 
11 ages, the defendant cannot be ſaid to run any riſk : and the defen- 
I 0 ; Uant has not ſhewn, that the contract moved on a compariſon of the 
[' ll | : | health 
[ | 7 
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health of each: nor is there any certainty in judging on theſe caſes 


of lives. 


As to the third point; all the other acts of Mr. Spencer were, 


when under. the like circumſtances, as originally; proceeding from 
his inability to do more, His acquieſcence cannot be confidered a 


_ ratification, but may be excuſed by his looking on it as a debt of 


| honour and a fort of wager. The bond and judgment is an evi- 


| dence he could not pay; he would go as far as poſſible; no money | 


could be raiſed but by annual rents, whereas an immediate payment 


was to be made; and the borrower is a ſervant of the lender. Like 


Curuyn v. Milner, 19 June 1731. 3 Will. 293. and Wiſeman u. 
Beat, 2 Ver. 12 1. and Lord Araglaſs v. Muſchamp, where ſtronger 
inſtances of confirmation did not avail. So in ſome of the prize 
- cauſes in Exchequer ſome repeated confirmations were held rather 
an aggravation. Cele v. Martin, 2 Mill. 290. differs materially 
from thls ; for there a perſon under no diſtreſs renounced a relief 
he might have had. | 


Although the contract is uſutious in law, the proper way is to 


come into equity to ſtop this ſpeczes of traffick, whick is of publick 


inconvenience; no act of parliament could be made to meet this 
evil; nor any rule that would not be inconvenient in particular 


caſes. The policy of law and equity in this kingdom does nothing 


more than what has been done in other ages and nations: as appears 
from the Macedonian decree ; Digeſt, lib. 14. fit. 6. Lau 1, &c. 
where though the words are fits familias, it ſhall not be confined 


T here ought therefore to be relief on payment of the real princi- 
pal and intereſt. 1h 


For defendant, This is indeed a matter of importance; being a 
» queſtion, whether a man's own act, without fraud, in full ſenſes, 
and having the abſolute diſpoſal, ſhall bind him? If (as has been 
_ argued) there was no other way in which the court could aſſiſt the 
preſervation of families from ruin, it is better the law ſhould be 

wrong in itſelf, than uncertain. So. far as a court of equity can pre- 

vent ſuch deſtruction by general rules, it will lay down ſuch rules: 
but will not endeavour to preſerve a weak or wicked man; nor ſay, 
that by the rules of equity an honeſt and wiſe man cannot be pro- 
tected in his honeſty and wiſdom. 


The queſtion of law muſt arife out of the fact; the particular 

-- queſtion of equity muſt depend on the fact alſo, conſidered under all 
its extenſive circumſtances, taking in the convenience and incon- 
venience: but-ſtill the ground to go upon mult be made out by 
| 5 evidence: 
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evidence: it will hereby be ſhewn, that this is a fair, honeſt, and 
honourable contract. 5 3 ͤĩ⅛ ea” 


The circumſtances come under theſe heads. ½, The character, 
ſtuation, and figure of life, of the obligor: 2d, The fame as to 
the obligee : 3d, The motive or reaſonableneſs thereof, inducing - 
the obligor to ſolicit ſuch a bargain; 4%, The manner of tranſact- 


ing and concluding: 5, The fairneſs and equality of the price 
from the chance under all the circumſtances according-to the pro- 


bability at the time, and the event, that has happened: ib, The 


opinion the obligor always had of this. 


As to the rſt, It is material-in all-ca'es. His underſtanding is 
not charged by the bill to be weak, or likely to be impoſed on, or 
that he was impoſed on. He was turned of thirty ; no heir of any 
fort, in whieh the term is applied in theſe ſubjects; for if one, li- 
viag with his father, is conſidered as heir, (although nemo bares 
vi ventis) he had no father, but was himſelf father of a family: he 
was in no ſtate of quarrel with any relations: known never to have 
gamed, which, it is proved, he batcd.: and he had taken up ſome 
former extravagancies ; and lived more temperately: was his own 
maſter ; poſſeſſed of a fine family-ſeat, with furniture ſuitable to his 
rank and figure; of 7500 J. per annum for life, beſide preſent per- 
ſonal eſtate, contingent reverſions, and hopes from-his grandmother. 
The preſſure on him for his debts of 20,c00 J. (it appears not how 
contracted) was from tradeſmen, Juſtice obliged him to pay them.; 
it. would be ſcandalous not to do fo; and prudence required it, left 
it might alter his grandmother's opinich of him. He muſt bave 

aid this by the annual profits, joint or ſingle annuities for his life, 


or ſelling his perſonal.eſtate, reverſion, or the chance he had from 
Lis grandmother ; and this would probably have been the opinion of 
the beſt and wiſeſt friend he had. None would adviſe the ſelling 


his perſonal eſtate, family- pictures, Sc. which would be declaring 


himlelf bankrupt. The annual profits would not do it, nor would 
his creditors wait without impatience for it. As to annuities, the 
way taken by tenant for-life who wants money for particular pur- 


poſes, it certainly is not a beneficial way of contracting. It has 
appeared frequently, that if a man ſells an annuity for his own 
life, ſo that he wants to fell it, the price is above ſeven years pur- 


_ chaſe, ſuppoſing him of middle age and in good health: if he was 


to. buy an annuity for his own life, the ſame man gives fourteen _ 


or fifteen, and in 1743. they went ſo far as to give ſixteen or ſe- 
venteen, which is a great difference. If there is any objeQion to 
the life, they make him abate in proportion. Taking it in the 
common way, he could get but 7000 /. for 1000 J. per annum; ta- 
king in the objections to his life, perhaps not 5 00 “. If he was te 
ſell his reverſion. in fee or the reverſion of 10,c00 J. {the intereſt of 


which 
1 
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| ' which he had for life) if he had no younger children, he could have 
ſold them for little advantage: nor could he have got any thing for 


' raiſe money was this; and it was the moſt reaſonable way, if fairly 
done and on reaſonable terms: and otherwiſe his goods might be taken 
in execution, and ſold for little value, as generally happens. 


Next for the circumſtances of the defendant; who is not char- 
ged in reſpect of his character, behaviour, or manner of dealing ; 
2s in ſecurities to women, their character muſt be charged and pro- 
ved. It would have been material alſo, that he had been acquainted 
with Mr. Spencer, {the contrary of which is proved, as far as a 
negative can) or a companion in creating the debt and encouraging 
it. All circumſtances, weighing in other caſes, are clear of this. 
The defendant is not a perſon looking out for young men to prey 
upon; he did not think it a beneficial contract, and abſolutely refuſed 
it; but afterward accepted it on particular application and preſſing. 

Mr. Spencer himſelf in private fixed on what he thought the fair 
price, and does perſonally and by agents propoſe theſe terms to any, 
who would buy; which were refuſed by ſeveral only becauſe not 
advantageous, | | 


The motive has been obſerved on already. 


As to the manner; it is propoſed in the firſt moment as a 
conditional bargain, If it turned out againſt the defendant, there 
was certainty of a loſs ; if for him, they might live ſo long, as that 
there would be a very improbable chance of gain. No undue advantage 
is taken; for what is propoſed, is ſimply accepted, 


As to. the equality of it as a bargain of chance; whoever deals 
in or buys lives, muſt have a regard particularly to the conſtitu- 
tion of the perſon, manner of life and age. If the life is bad, the 
company will not enſure at all: all circumſtances muſt be confi- 
dered, and it is enough to go on probable opinion. The bargain 
_ ſuppoſes an inequality in their lives, that the grandmother was moſt 
likely to die firſt: ſhe was of good health, and took care of it; Mr. 
 Spen-er the contrary, 'fiom his courſe of liſe. The inſurance- offices 
always go on opinion, and inquire into a general account; ſo that if 
a falle account is given in, actions are frequent in Guzldball for the 

fraud. It is proved, that notwithſtanding advice he would not alter 
his courſe, and ſaid, he did not deſire to live longer than his con- 


ſtitution would let him. In all theſe chances, if a man has gone 


through ſuch ſhocks to his conſtitution, as he did, they deduct two 
years purchaſe. It was the opinion at that time, that he was a 
bad life; and it appears negatively, that it could not be inſured at 
31. per cent. taking it on the event, ſhe lived fix years after; he ſur- 
Vol. II. 5 W | vived 


his chance under Lord Sunder/and's will. Then his only chance to, 
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vived her but twenty months. Suppoſing his life was fnſured at 
51. per cent, which is the inſurance in caſe of a perſon in the beſt 
health, on a computation of the value of lives and terms for years 


the defendant is a gainer about 3000 J. and might have abſolutely loſt 


it, if ſhe had lived many months longer. Intereſt of the Intereſt, 
which would then be loſt, muſt be made in all computations. It 
is ſo as to the burdens to be borne between tenant for | fe and re- 
verfioner, which is rather too favourable to the tenant for life, The 
fenden has proved, that none would give that, or ſo much as he 
did: the plaintiffs have proved nothing of that, which would have 


been material to ſhew the value of the contract: the diſproportion 


then of the risk will not make it a bad contract: nor does this court 
conſider bargains in the nice ſcale of exact equality; nor adopting 
the rule of the Roman law, by which, if a bargain was One half under 
value, it was ſet aſide. 


Laſtly, bis ſubſequent acts, as paying part, writing the letter him- 
felf to confeſs judgment, and taking every ſtep after her death to 
carry it into execution, would not perhaps be of ſo much weight, 
if they were not conſiſtent with his private opinion: his declara- 
tions in private being that he was honourably and fairly dealt by. 
The judgment was given freely, and not complained of afterward : 


ſo that if it could have been ſet aſide originally, it cannot now; 


and being in his ſenſes, he might have releaſed any demand. A 
releaſe in terms of all his right to ſet it aſide would have operated 
in point of law. Then is it not ſo in equity? A releaſe indeed 
may, like any other contract, be ſet aſide in this court: but that 


- muſt be on new impoſition in obtaining the judgment. Things 


did not remain in the ſame ſituation ; for now the money became 
abſolutely due; nor was he under the ſame neceflicy; and might 
have diſputed it then. In Cole v. Gibbens, 3 Will. 290. the contract 
had not a poſſibility of being fair ; yer there was m) relief, becauſe 
it was confirmed with open eyes. In Standard v. Metcalf, Nov. 
1734. the plaintiff lived with the defendant, her uncle, and ſoon 
after coming of age was prevailed on by him to ſettle her eſtate 
upon herſelf for life, remainder to her iſſue in tail, remainder to 


her uncle and his heirs: ſhe afterward became a lunatick ; the tranſ- 


action was thought on the face of it to be hard and an impoſition by 


the uncle, acting as guardian, there being no conſideration, nor any 


occaſion for it, not being for marriage: on a bill to ſet it aſide the 


defendant inſilted, it was fair, and that after the ſettlement ſhe by 


will, to which be was not privy, had given the eſtate in the ſame 
way. Lord Talbot thought it an extraordinary contract and unfair, 
though no procf of fraud, and faid, if it depended on the fettle- 
ment only, he ſhould have relieved, but the will had confirmed it, 
which took off that ground to ſet it aſide ; on appeal it was 3 firmed. 
with this variation only, that as the bill was by the committee, it 
1 ought 
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. ought not to bind the lunatick, but ſhould be without prejudice to 

her, if ſhe ſhould become ſane, and ſeek to ſet it aſide. The will 
did not operate there, but only ſhewed a confirmation: ſo, but iti a 
ſtronger degree, does the ſubſequent act here, | : 


As to the uſe in fact to which this money was applied, it is not 
material to the defendant to ſhew that; having advanced it bona 
fide : but what materially diſtinguiſhes this from other caſes, is, that 
it was applied to the payment of the borrower's tradeſmen. 


To conſider next the queſtion of law: whether this contract, as 
it ſtood originally upon the bond, is void at law ? if fo, it is indeed 
pntting it on a clear foundation: mankind will have a rule for their 
property, and know the conſtruction of the ſtatute ; and it will be 
| needleſs to argue as to the conſequences in this court, for one can- 
not with his eyes open make an agreement contrary to that ſtatute. 
As a bargain for a contingency there is no objection ; for all ſorts 
of contingencies are the ſubject of a legal contract. Any objection 
then to this muſt be on the ſtatutes of uſury ; which is not frequent 
in a court of equity. No contract is a contiat on uſury within 

the ſtatutes, which was not ſo before them, By the con mon, 
taken from the canon Jaw, a notion long prevailed, that it was not 
lawful to take any intereſt for the uſe of money, which prevails in 
| Roman catholick countries to this day; and it is aſtoniſhing, how 
they ſhould think, money might not be a commodity to be uſed as 
well as any other, This notion kept that commerce out of the 
world. In France they let out money to intereſt in another ſhape. 
Lord Cote in 3 1nft. libours hard to ſhew, that taking any intereſt 
is contrary to nature, and endeavours to prove it alſo contrary to 
the law of Moſes: but the age is grown wiſer, and the Jaw is al- 
tered, Any fort of premium was uſury; now an illegal præmium 
only. Premium is a word more extenſive than intereſt; and wuſury 
is, taking a higher premium ihan the law allows for the uſe of mo- 
ney, The ſtatute of H 8. is an act againſt uſury; fixing the rate 
of it; which has been followed by the legiſlature until 12 Ann. and 
| the rate of intereſt varied; and the ſenſe of all the ſtatu es may be 
taken together, Perhaps it may ve a doubt, whether it is for the 


publick good to have any law fixing the rate of intereſt, or that it 


| ſhould be like other commodities at market: Locke's treatiſe upon 
the conſideration of reduction will at leaſt make that doubtful, 
But it muſt be taken on the ſtatutes, which comprehend only 
contracts on uſury, There muſt be a principal ſum due, and a 
rate of hire for the uſe: if it exceeds the proportion fixed, the ſe- 
curity is void; and no artificial contrivance ſhall evade that law: 


therefore on pleading the ſtatute of uſury it may be proved by any 


. collateral evidence, where it appears not on the face of the con- 
tract. Where there is no principal and rate of forbearance, the ſta- 
| 85 | | | | tute 
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tute relates not to it. At common law therefore, when uſuty in 


general was forbid, a contract on condition or perad venture was not 
within it, Haulins C. 82. never diſputed as to this point; where 
the principal may be hazarded really, it cannot be uſury. Contracts 


on bottomry are not excepted out of the ſtatute: yet are clearly not 


within it from the nature of the contract, the contingency of the 
ſhip's returning. So the diſcounting notes or bills of exchange is 
not within the ſtatute; no principal being due which is forborne. 


So the baying up ſecurities at a lower rate on the eſtate of a third. 
perſon, of which more than the legal intereſt may be made, is 


not within the ſtatute: ſo a wager at odds; which is Button v. 
Downham : ſo of caſual bargain ; Beding field v. Aſhley : fo Foun- 


tayne v. Grimes, and Long v. Wharton, Inſurance intereſt or no in- 
tereſt, is barely a wager, and not within it; according to Dodderige 
J. in Roberts v. Tremain, and Sharply v. Hurrel, Cr. F. 209. Yet 
none of theſe caſes but may be turned into ſuch a ſhift as to be 


brought within the ſtatute, if that is the truth of the agreement; 


as in bettomry, if it be a mere evaſion and no risk. Where the 
principal is ſecured, no contrivance can exceed the rate of intereſt; 


which being forbid abſolutely, is forbid on contingency, The 


caſes cited for plaintiffs prove only, that where it is but a nominal 
risk, it is a mere ſhift and evaſion ; as in Clayton's, &c. where the 
demurrer admitted the corrupt agreement, and there was no objec- 
tion to the pleading. A ſtreſs is endeavoured to be laid on words 
in determining a queſtion of property, from the word han, Oc. 


made uſe of in this caſe, If it is a loan within the ſtatute of uſury, 


it is material; but a contract on uſury is not a loan in its nature; 
a loan being that which is gratuitous, It is true, there is a dif- 
ference between a loan not conſumed by uſing, and a loan which 
is conſumed. The firſt, as of a horſe, is called commodatum ; for 
lending is not underſtood to be letting it, if not conſumed: the 
other is to be repaid in weight and meaſure, and is called mutuum : 


but iy its original was gratuitous, © But the court always goes to 


the ſubſtance. What is a loan in its nature cannot be made a 
purchaſe by calling it ſo: nor e contra. This never was propoſed 
in the nature of uſury ; the original communication being for this 
contingent bargain ; no principal was due, nor rate for forbearance; 


which there cannot be from the nature of the contract. In bottom- 


ry it is called a loan: but not therefore uſurious: and there is no 
difference between this and bottomry ; which is admitted to be a 
hazardous contract and good; not becauſe it is for benefit of trade, 
but that a material risk is run, and to be paid for it, So that it 


turns on this, whether it is a at titious, colourable, contingency to 
evade the ſtatute; for it is ſo, it void; otherwiſe not, If no bar- 
gain can be made of a contingency on a life, but what is within the 


ſtatute of uſury, it will be a propoſition underſtocd by every one, 
_ Suppoſe 


in the Time of Lord Chancellor Harpwicks, 


Suppoſe an action brought, and a plea put in; this could not be con- 
chdered as a nominal contingency and to. evade the ſtatute, 


Next, whether this court gan ſet aſide this legal contract upon ar- 
guments of conſcience ariſing out of the caſe, and that in the utmoſt 
latitude? The proper juriſdiction of equity is indeed to take every one's 
act according to conſcience, and not ſuffer undue advantage to be 
taken cf the ſtrict forms of politive rules. As this is only a ground of 
_ equity, it may indeed be mace out by any ſort of evidence upon all 
the circumſtances; and on all together the court cannot ſay, the de- 
fendant is guilty of miſbehaviour, (which is not charged or ſuggeſted) 

or ſay, this ought not to ſtand, Here is no fraud or over-reaching, 
no evidence, from whence impoſition is to be preſumed; and the 
amount of the caſes cited for plaintiffs is, that the court will relieve 


w againſt fraud in- this as in-other cales, 


But ſuppoſing theſe points 3 the plaintiffs, another, and a 
very general queſtion has heen made of the firſt impreſſion; VIS. 
ſuppoſing the tranſaction good in law and conſcience, yet this court 
ſhould, for the ſake of making a rule, ſet it aſide on principles of 
policy or political reaſoning; for on fraud there can be no caſe in 
which this court will not relieve, No political principle can be ſtated 
on which it ſhould be ſet aſide; therefore ſuch a ground of deter- 
mination is impoſſible in this court, There may be a difficulty to 
tell what ſort of rule. It is admitted, that no certain one can be 
drawn, becauſe it would be dangerous, when applied to particular 
caſes; and it is therefore ſaid, acts of parliament cannot be made to 
meet caſes of this kind. This court does not exerciſe or aſſume a 
legiſlative power, but diſclaims it; and never will make a law to ſet 
aſide contracts on public principles out of that cauſe, if good in law 
and conſcience, let the convenience or inconvenience be what it will, 
The contracts in Exchange Alley were all contingencies : yet it was 
neceſſary to have an act to ſet them aſide, although eaſily proved in- 
convenient to the public. S9 of fair and equal wagers; an act of 
parliament 7 Aue was forced to interpoſe. So of gaming; money 
won at fair hazard, without cheating, this court never ſet it aſide 
before the legiflature interpoſed. So that political arguments are 
never taken into conſideration. The contracts of ſailors, ſelling 
their ſhares before they knew what they were, could not be ſet aſide 
here. It is true, there cannot be a more wretched condition than to 
Have the rule of property uncertain: mera ſervitus ubi jus vagum. 
Lord Dzgby ſays, ** ſet the mark on the door of the houſe, and let 
me know that it is wrong, or it is doing it ex poſt facto. Where 
the court has gone upon publick convenience, it has been in caſes de- 
fined and aſcertained, which, it is admitted, this cannot be, It 45 
a misfortune, that accounts of courts of equity are conveyed to the 
publick in looſe notes by perſons not concerned in the cauſe, .and 

Vox. II. Nn miſtaken, 
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miſtaken, and that general rules are drawn from particular prem iſſes 
The court, in all the caſes alluded: to have inferred a preſumption; 
but in all, the preſumption may be taken off: it depends on the evi- 
| dence. If a truſtee buys the eſtate himſelf, the evidence from his ſitua- 
tion is ſufficient; he has miſbehaved; for he cannot be a check on him 
ſelf, and does not act fairly; but the preſumption may be taken off: 
as if he agrees openly and fairly with ceſty que truſt, or with the 
knowledge of this court. So in bonds to lewd women, getting ſe- 
curities for nothing; ſhe has groſsly miſb:haved; and the common 
prefumprion is, that ſhe has taken an advantage: but that may be 
taken off. So in marriage-brocage bonds, the defendant there has 
laid ſuch a bias upon himſelf, that he c: not properly adviſe; has a 
power and diſtreſs over the party: this is evidence, unleſs taken off, 
So in a private bargain to give back part of the marriage portion, 
contrary to the publick treaty, it is fraudulent, and a preſumption 
ariſes of undue advantage; becauſe the father may ſay, he will not 
_ otherwiſe agree: but that may be taken off, Bargains for money, 
under which offices are procured from one who had the giving or 
recommending, have nothing to do with this: but there the pre- 
ſumption from the miſbehaviour, as the man cannot get the office 
without it, may be taken off; as where ſold with the King's leave; 
as commiſſions in the army; or a ſum of money may be paid out of 
the truſt of an office, as in Mr, Bellamy's caſe, Another inſtance is, 
the ſetting aſide ſecurities to attornies pending the buſineſs; which 
was Walmſley v. Booth, 2 May 1741, where Faphet Crock being pro- 
ſecuted for forgery, employed the defendant to be his attorney, who 
was to get bail, money, and probably even evidence for him, and 
| juſt then procured him to enter into a bond for 1000/7. for which there 
was no conſideration, but for ſervices done: this a court of juſtice 
would never ſuffer ; but has relieved on principles of a genei. | na- 
ture, that an attorney ſhould not take advantage of his client's diſ- 
treſs to get from him what he ought not; this court, and a court of 
law, will, without ſhewing errors, tax an attorney's bill, though ſet- 
tled by the party himſelf, unleſs a great acquieſcence or ſome ſuch 
matter; it was an unreaſonable bargain; and the preſumption was 
from his not being at liberty; but it has never been determined as a 
rule, that a bona fide attorney may not receive a gratuity over and 
above pending the matter. Another rule inſiſted on is, that mutual 
bonds to marry ſhall be ſet aſide by the court, though ever ſo fair: 
„ Atkyns's yet in Atkins v. Farr *, Feb, 1738, your Lordſhip decreed relief on 
Reports 287. ſuch a bond. That rule was taken from Weoodbouſe v. Shepley; but 
| our Lordſhip there ſaid, you gave no opinion what would be the 
caſe, if the bond was entered into by two perſons ſui juris, without 
fathers, or emancipated, having fathers. The ground there was not, 
that the woman did not know of the bond (which ſhe certainly did) 
ſhe lived in het father's houſe, had nothing but from him: they met 
at night out of the houſe, and executed this bond; it was held a fraud 
and impoſition on the father, who was made to believe the match 
7 was 
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was off: it was ſeducing her from his houſe, and encouraging her 
in diſobedience; therefore though ſhe knew what ſhe did, the court 
relieved. Laſtly as to the caſe of poſt obits: it is faid, where ſons, 
' whether in remainder or otherwiſe, or filius familias, not having a 
fortune or emancipation of their own, are encouraged in riot and 
expence, the court relieves without evidence, from the particular 
purpoſe becauſe no ſon in the life of his father ſhall make ſuch a 
| bargain : but that is not the ground of relief; for that may be denied 
like all other preſumptions: from the reaſon of the thing it is the 
miſbehaviour to perſons under this deſcription, to ſhare in riot and en- 
courage diſobedience; which appears from Domat under the general 
title Loan; and in another place he ſays, that, on a bargain with ius 
familias, under ſuch circumſtances there may be relief, under ſuch not; 

not ſaying but that a ſon might, for a portion, even where filius fami- 
lias, doit. As to which an obſervation ariſes on the caſe determined 
by Lord Nettingham, who relieved againſt many of theſe contracts on 
particular evidence, Lord North thought he went too far: Lord 
Fefferies, that he did not go far enough: which is not to be won- 
dered at; for, judging upon circumſtantial evidence, they might 
draw different concluſions. Lord Nottingham's reaſons in his ma- 
nuſcript ſhew, he did not think he was going on the general rule, 
that a ſon could not ſell a contingency. The caſe is intitled Berney 
v. Fairclough and others, 32 C. 2. Berney was drawn into ſeveral 
| ſecurities for money to be paid after his father's death, who then was 
infirm and kept alive by art; by ſome he was to pay five for one, 
and thus was involved in debts to 50 or 60,0001, in all which he ap- 


peared to be circumvented and beſet; moſt of the money pretended 


to be borrowed, being raiſed by delivery of wares at an exceſſive 


price, as wine, hemp, &c. which could not be ſold for a quarter of 


the price; but the plaintiff from his neceſſity (his creditors being 
underhand procured to fall upon him) was willing to get money on 


terms, againſt which he ſought relief. Lord Nottingham firſt made 


him pay the principal borrowed, before he would give an injunction; 


but relieved him as to the reſt at the hearing; becauſe, he ſaid, this 
infamous dealing ought to be ſuppreſſed; that the Star Chamber uſed 


to puniſh, and this court gught to do it; and that no family could 
be ſafe, if this was ſuffered, But Pit prevailed; and the bill againſt 
him was diſmiſſ:d, though he gained about three for one; for it was 
in the time of his father's health, three years before his death, with- 
out any circumvention or practice, upon an expreſs agreement to 
| Joſe the principal if the ſon died in his father's life; which ſhews 
the ground of the determination; relieving againſt thoſe defendants 
guilty of miſbehaviour, yet thinking that a proper bargain might be 
made by the heir. Lord J eries on the evidence of that caſe, 
when before him, laid a different ſtreſs, and relieved againſt Pit allo. 
From that time there is no caſe until Twiſſeton v. Griffith, which 
turned on the particular fraud and circumvention. Curwin v. Mil- 

| | ner, 
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ner, as cited, 10 a determination againſt Lord King's opinion: that 
he thought himſelf tied down by precedents, but, if it had been 


entire, he might be of a different opinion: and in the note in 3 Wil. 


it is miſtated, and inſtead of or. It is going a great way to ſay, 
there can be no caſe, where a ſon would {ell a reverſion, where the 
-preſumption is taken off Preſumption 1s evidence, but until the 
contrary proved. This is not the caſe of a ſon; but of one, maſter 
of his own property. Cujus dare, ejus diſponere. The principle i is 
too large, that this is to be ſet aſide becauſe of a want of money on 
one fide; that holding in every bargain; then as to the proſpect of 


gain on the other, it is a laudable motive, provided they act honeſtly. 


He was under no more neceſſity, than any man may be preſumed 
to be, who ſells his eſtate, and cannot therefore come into equity to 
ſet it e. becauſe he 0 money to pay debts, and would not 
otherwiſe have ſold it. The ground of common recoveries is to 
enable people to diſcharge debts by ſale of eſtates. If it is to be ſet 
aide, as being an expectation from a grandmother, the court muſt 


go into very minute circumſtances, As to the court's relieving upon 


general principles againſt annuities for life of the ſeller, the court 


never laid it down, that ſuch annuitics ſimply were paid. Lawley 


v. Hooper was on particular grounds; the plaintiff was in gaol at the 
time; and fraud infecting the whole: but the court did not ſay, no 


annuity ſhall be allowed, that a man ſells for his own life; . 


there is an end of all inſurances on lives. The reaſoning in Batty 
v. Lloyd, 1 Ver. 141, was never contradicted, There would be 


great difficulty, was one not allowed to ſell ſuch things and turn into 


money, but muſt ſtarve o Hredis cauſam. Contracts for contin- 
gencies have been admitted; Buckley v. Newland, 2 Wil. 182, and 
in Hobſon v. Trevor, 2 Wil. 191, a contract for ſale of an expectancy 
was even carried into execution. In Whitfeld v. Fauſſet, 1750, 
a mere poſſibility was ſold by the heir, nothing veſting in life of 
the father and mother; and yet your Lordſhip decreed a further aſ- 
ſurance by the heir; which, it an illegal contract, would not have 


been done, 80 . an officer, going abroad, afligned bis future 


pay, a bill was brought to ſtop the Money in TX agent's hands: it 
Was argued, ſuch aſſignments were not to be endured, becauſe un- 
certain and againſt the publick fervice, and ſhould be diſcouraged, 
as ſpending one's eſtate before he has it; yet the court thought every 


one might diſpoſe of his property; and decreed it becauſe not un- 
conſcionable, though that was a contingency and pothbility; equity 


going further than the law, which allows as contracts, but equity as 
conveyances, But what is this publick good, which is not to be de- 
fined? Is the end propoſed by this, that none ſhall ſpend above his 


annual income? That is not to be ſecured in human nature or pre- 


vented. Though the Romans had that law, they were allowed to 


ſpend their eſtates. Ts pioperty to be locked up to another genera- 


4100? for that effect it will have; Which is contrcaty to ne principles 
of 


in the Time of Lord Chancellor Haxpwicke. 


of the conſtitution of the legal part of the government; the later 


books for perhaps 200 years giving a reaſon why the ſtatute de donis 


is not to be kept and preſerved, that mankind may apply their pro- 
perty to pay their debts; and judges have ſaid, there is great incon- 
venience in people's not being able to ſell their own eſtates. Is the 
end propoſed, that a man may raiſe money on eaſter terms if this is 
ſet aſide? The conſequence would be directly contrary, If one 
wants money, and a difficulty is laid upon contracting with fair, ho- 
neſt men, he will go into the hands of knaves, who will make him pay 
for running the riſk of the law, and inſiſt on more, when it is un- 
derſtood, that he could not make a contingent bargain, This was 
not lent to 3 but to get rid of a preſſure, which is a reaſon- 
able cauſe, and therefore no ground to ſet it aſide on political mo- 
tives. As the law cannot find aut a general rule to proceed on, 


much leſs will this court; and in every caſe, where equity cannot 


relieve, it is not fit to be relieved. 


February 4, 1750-1, the court delivered their opinion. Ab/ente 
Wiiltes, . J. | | 


_ Burnet, J. 


Upon the ſtate of this caſe, three points are made. 1ſt, That 
the original contract is uſurious, contrary to the ſtatutes, as being a 
greater premium than the law allowed; and if ſo; the new ſecurity 
will fall to the ground as well as the contract itſelf, Next, that if 
not uſurious, it is ſo unreaſonable an advantage taken of neceſſity and 
future expectancy, as the court is warranted to relieve againſt as an 
unconſcionable bargain, zd, That if the court is warranted to re- 
lileve againſt this, the new ſecurity will be conſidered as a continuance 

of the ſame oppreſſion, and ſtand in the ſame light, though entered 
into after the event. | | | 


The other fide inſiſt, that the original contract is a mere contin- 
gent bargain, and conſequently not within either the intent or words 
of any ſtatute: there are no circumſtances of a deſtitute heir or per- 
ſon ſeduced from parental government; no practice, fraud, or ſur- 

prize: and that the bargain is equal taking into conſideration the riſk 
run of the principal; and therefore the court is not warranted to re- 


lieve even on the foot of the original bargain. But ſuppeſing the 


court would relieve on that, yet there is no precedent (but to the 
contrary) of relief when the party has taken on himſelf to be 
a judge of the equity of the contract, and confirms it with his eyes 


| open, | | | 


The caſe is new : and I ſhall endeavour to throw my thoughts 


into one connected light, and occaſionally take in all the caſes cited. 
Vo. II. 00 As 
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This contract As to the firſt point, whether the loan of 5000/7, to be paid 
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"was denn 10,000 /. on the death of the Ducheſs if he ſurvived her, but nothing 1 
ry. if he died before her, is uſurious, or a mere caſual, contingent bar- 5 
Where con- gain? I hope, I may be excuſed in calling it a loan; becauſe, al- ” 


tracts are uſu- though in a cafe, where the capital is not in all events to be paid, the 
dus or not. word may be improper in courts of law, this court at leaſt has adopt- 
ed the uſe of that word in reſpect of a mere contingent bargain, that 
| of Bottomry, If this conrract be ufurious, it muſt be either be- 
Fae. | cauſe it is contrary to expreſs words of the ſtatute, or an evaſion out 
| of it. It would be miſpending the time of the court to enter into the 
old notion about uſury, and the condemnation of it by canoniſts, ci- 
vilians, and ſome common lawyers; becauſe all thoſe expreſſions de- 
pend on a principle, which is out of the preſent caſe. The common 
lawyers differ; there being great opinions either way. Lord Coke 
ſeems to call all uſury unlawful. 2 Inf. C . 3 Inft. 151. but in 
Hard. 420, Lord Hale ſays, the Fewiſh uſury only is prohibited by 
the common law: and the true ſpirit of uſury lies in taking an unjuſt 
and-unrealonable advantage of their fellow- creatures. But it muſt 
be agreed, that nothing is legally uſurious, that is not prohibited 
by the Se. 37 H. 8, 9, which leading ſtatute is followed by the reſt; 
the 12 Anne 16, varying from it only in reducing the legal intereſt ; 
the caſes determined on the fuſt ſtatute have been therefore always 
| looked on as authorities on any of the ſublequent. Therefore to 
Uſury, where make a contract uſurious within the expreſs words of the ſtatute, the 
25 8 reward muſt be taken for forbearance or giving a day of payment; 
ance. and, whatever ſhift is uſed, it will be uſury: but not within the 
ſtatute where it is otherwiſe. If in truth it was a ſum advanced by 
way of loan, and the reward in truth given for forbearance, no ſhift 
will prevail, I ſhall better explain myſelf by the inſtances J ſhall 
put. Suppoſing there is a purchaſe of an annuity at ever ſuch an 
under price, if the bargain really was for an annuity, it cannot be 
uſury: but if the communication was about borrowing and lending, 
it may be uſury within the ſtatute; and how? If by reaſon of all 
the circumſtances, and of the communication, the exility of the ſum 
given, the original contract being a borrowing and lending, the court 
thinks the annuity was a mers device to pay the principal with uſu- 
Or device to Fious intereſt to evade the ſtatute, this will be within the ſtatute; 
evade the fta· though on the face of the bargain it appears ever ſo fair a ſale of an 
loge don. annuity: the contrivance of the annuity, as the uſurious reward for 
tingency. the loan of money, ſhall not evade the ſtatute made for the benefit of 
mankind. This I take to be the ſum and ſubſtance to be collected 
out of the ſeveral caſes. Cro. E. 27. 4 Leo, 208, Ney 151. 1 
Brow. 180. and 2 Lev. 7. So a bargain on a mere contingency, 
Not where! Where the reward is given for the riſk not tor forbearance, will not 
bl the award is be within the ſtatute ; but other wiſe if the intent was to have a ſhift; 
given for the hich was Cr. E. 642, 3. If therefore a man gives or lends money, 
.\8 F not tobe paid if the event ſhould be one way, but double if PRO, 
f . | ai 
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and it is uncertain which way it will happen, it is not within the 
fatute: for the reward is given for the rifks, not forbearance : bat if 
under colour of ſuch an hazardous bargain the real treaty is for a loan, 
with an uſurious reward for that loan, and to evade the ſtatute, the 
_ contingency inſerted is of little moment, being no ingredient between 
the parties: the court or a jury on the whole may pronounce fuch a 
contract uſurious, notwithſtanding that colour of contingency, if 
they are ſatisfied, the reward is given for forbearance, not for the 
1iſk; as in the adding a ſingle life, which is a healthy life, if that 
life ſhould ſurvive half a year: ſo they might as well add a contin- 
gency, if any one of fix perſons was alive at the end of fix months; 
and one of the caſes is, if any one of three perſons is alive at that 
time, The intent of the bargain is the material thing: if that was 
borrowing the money, it is within the ſtatute, whatever colourable 
contingency inſerted : and this is the ſenſe of all the reſolutions in 
the ſeveral caſes. 5 Co. 69, 70. 2 And. 15, Mo. 397. And Ma- 
/in v. Ady. But where the principal was fairly and truly put in ha- 
zard, and ſuch as none would run for the intereſt the law allows, 
"there is no caſe where it has been held within the ſtatute. The 
ſlightneſs or reality of the riſk ſeems to be the only rule directing 
the judgment of the court. Cr. E. 741. Beading field v. Aſhley ; and 
in 3 Keb. 304. Long v. Wharton, which, though inaccurately re- 
ported, ſeems to me good law. I cannot ſee two contracts bearing a 
greater ſimilitude than this and Bottomry. A life may be inſured: fo 
may a ſhip, which may fink the day after: ſo may the party die: 
one is as much an adventure as the other, It was endeavoured to diſ- 
tinguiſh Bottomry from every other contract upon this, that though 
above what the law allows upon a loan, yet Bottomry contracts were 
eſtabliſhed in favour of trade, there being a riſk of the principal, and 
they being neceſſary for trade and commerce. But whatever favour Bottomry not 
the court may ſhe to ſuch contracts, they will never eſtabliſh them withinthe te- 
upon the deſtruction of a ſtatute; and the principle of the court 8 
thereon was, that the Boftomry bond was not within the ſtatute riſk is run. 
nor could it be; for it is plain, that a real riſk was run, that the 
principal may never be payable ; therefore it cannot be given for for- 
bearance, but grounded merely on the contingency, the riſk, But 
as a Colourable contingency in caſe of a life annexed to the payment 
may make that band uſurious, ſo will a colourable contingency an- 
nexed to a Bottomry contract: as in a bond, if one out of twent 
ſhips, bound from Newca/tle to London, arrived ſafe; that would be 
a contingency thrown in to evade the ſtatute, which would be too 
hard for ſuch a bond: 1o if ſuch a contract is made, if the pacquet 
ſhould return to Dover from Calais at a ſeaſon of the year in which 
there is no danger: and this I may ſay with the more ſecurity, as 
Fey v. Kent, Hard. 418. is an expreſs proof of it; where a Bottom- 
Ty bond was ſent to be tried, whether it was an evaſion of the ſta- 
| tute; which would not have been ſo, if it could not have been an 
N | | | _ evaſion. 
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evaſion. Indeed Lord Hale throws out expreſſions very favourable to 
trade, but ſo inaccurate in that book, that I do not think they could 
be ſuch as came out of the mouth of ſo great a man. His diclums 
then are of no authority. One of the firſt caſes of Bottomry, which 
came in queſtion, was Sharpley v. Hurrel, Cr. J. 208. What the 
court goes on there, is the real riſk of: receiving leſs; which is cited 
z2ain in Roberts v. Trenayn, 2 Roll. 47, and Cr. J. 508, which 
differed from the other. In Soome v. Glen, as in 1 Sid. 27, the re- 
ſolution is founded on the real hazard of the principal, which cannot 

be within the ſtatute. On the whole therefore I am of opinion, that 
this is not a contract founded in its origin upon ulury, but a contin» 
gent bargain, and conſequently within 1 the expreſs words or intent of - 
none 1 the ſtatutes of ulury. | 


whabertobe The next point is, ſuppoſing i it not a contract within the ſtatute, 
ſet aſide in e- 
quity as an un- Whether it is NO! ſuch an unconſcionable bargain obtained on an ex- 
conſcionable pectant upon his expectancy, as the court is warranted on precedents 
bargain. to relieve on paying the ſum advanced with intereſt from the time of 
advancing ? If it was neceſſary to give an opinion upon this, I = 
I ſhould bave great difficulty. On one hand I ſhould apprehend, i 
would be too large to lay, in no caſe an heir or expectant could Bo 
row money on his expectancy; and yet to let him borrow without 
any advantage to the lender ſeems to put him under difficulties ; fa- 
thers being frequently cloſe-handed, though liberal enough at their 
death: ſo that an heir, if hindered 1108 ſupporting himſelf by theſe 
means, might ſtarve in the deſart within view of the land of Ca- 
naan, On the other hand, I ſhould dread the conſequence of gi- 
ving the ſanction of this court to future bargains, Lord Cowper ſtares 
the inconveniencies of a ſanction, which had been given, I am ſure, 
it is a point of that conſequence to the welfare of mankind, that | 
without neceffity no court will give an opinion, of which an ill oſe 
may be made. For the plaintiff it is inſiſted, that there have been 
many contracts, not illegal or iniquitous in ſome circumſtances, but 
from the vniverſal ill tendency on the prejudice to the publick have 
been always ſet aſide in this court: inſtances of which were in 
warriage-brocage bonds, and other contracts of like nature; and 
that the ill tendency of heirs contracting with ſtrangers to furniſh 
their wants, is to make them quit a regular family life and de- 
pendency, to withdraw from advice and counſel of friends, and to 
have youth ſupplied with the means of gratifying their paſſions, and 
the bringing people together on the worſt principles on which men 
may contract, avarice on one ſide, and a craving appetite on the 
other. The greedineſs of gain is the only principle on which a 
ſtranger can be induced to furniſh a ſtranger; and the occaſion of ap- 
plying to a ſtranger is, becauſe the wants are ſuch, as he would not 
reveal to his family ; which tends to a deluſion in what is of general 
concern, the | tant for poſterity, A man may be giving his eſtate 
| ? to 
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to a money-lender inſtead of the perſon intended: and every diſgui- 
ing the truth from a man, who has a right to the truth, is wrong, 
and ought not to be encouraged z and by this deluſion he gives his 
. eſtate to ſtrangers, when he thinks he is giving to his heir or rela- 
tions, and when, if he had known the truth, he would have pro- 


. vided for that heir or relations, ſo as to prevent his beggering him- 


felf. This has been a growing practice to 1 young heirs; and 
- the court has extended its remedy. At fit 


thence it went to caſes, where on the face of the contract it Was ſo 


groſs and unreaſonable a contract between the parties, the court, on 
-; preſuming a man would not enter into it but by impoſition, has re- 


lieved; of which one caſe among many is Nott v. Hill. 1 Ver. As 
the miſchief increaſed, the court has extended its remedy. . Where 
the bargain is ſo- lucrative, and the perſon under neceſſity, ſo that 


: the judgment of the court has been, that neceſſity alone could in- 


duce to make that contract, there has been relief; the firſt caſe of 
which kind is Berney v. Pit, 2 C. C. 136, 2 Ver. 14. a very remark- 
able caſe, and a ſtronger there could not be. It is ſtated alſo by 
Lord Cowfer in Twifleton v. Griffith, 1 Wil. 3 10. where were marks 
enough of impoſition to warrant relieving on that foot: but he choſe 
: to eſtabliſh it on the general principle and Lord Feferys's decree, 
not on the particular circumſtances of the caſe; and he ſeems to re- 
joice in the conſequence, that this would put a difficulty on an heir 
to borrow on his expectancy. The laſt caſe is Curuyn v. Miller, 
3 Wil. 293. where Lord: King decreed relief; but ſaid, if it was 
new, he would not have gone ſo far, where ſuch a contract was fair, 
and done with open eyes; ſaying he thought himſelf bound by pre- 
cedents, and that he ſaw no difference between an eſtate ſettled on 
an heir on his father's death and an expectancy of perſonal eſtate at 
death of a relation; it is the ſame kind of expectancy that tempts to 
| theſe kind of bargains, and the influence the ſame, On the other 


hand it is infiſted, none of the particular caſes cited come within 


the circumſtances of this: that all thoſe of fraud, practice or impo- 
ſition, are out of the caſe; it being a bargain ſent to market by te 
borrower, and the terms his own : no deſtitute heir under parental 
government; having a great perſonal eſtate, and ſo not in the cir- 
cumſtances of the party ſeeking relief in other caſes; the bargain it- 
ſelf different, the riſk- being different; and the bargain, in all its 
circumſtances, ſo equitable, that if the court ſhould enter into a nice 
examination of the proportion and riſk, it would appear, the defen- 
dant would have been out of pocket, if the grandmother had lived a 
little longer: that this court will not lay down a principle in general, 
that an heir or expectant may not contract on his expectancy: that 

there have been inſtances, where ſuch contracts have been carried 
into execution, as Hobſon v. Trevor, and Whitfield v. Fauſſet ; that 
it is a ſafficient terror to ſuch contractors, that they are always liable 
to the examination of this court: and that they can never ſtand but 
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the caſes are; where 
there is expreſs proof of groſs practice or actual impoſition: fram 
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ie reeforkblenets and juſtice of the contract; which will als 

one kind of men from preying on the follies of another. Theſe are 
the arguments on both fides ; and there would be danger and diffi. 
culty in. giving an opinion on either; bat no neceflity for it; that 

being taken away by Mr. Spencer himſelf; who has made _— 
| the Judge, by Ty, giving a-new- ſecurity. 
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The costa Which. is the third point, ſuppoſ ng the court would relieve a- 
ny ee gainſt this in its original, whether it will, when altered by the party 
CONES hoe in the ſtrongeſt manner, not unappriſed, and with his eyes open. 
to be ſet aſide. There is no caſe of a contract ſo. confirmed, which was not illegal, 
(but ſuch as the court would have relieved againſt i in its original in- 
ſtance) where the court has relieved againſt the confirmation; unleſs 
obtained by fraud or oppreſſion, and then it has been. conſidered as a 
continuance of the firſt oppreſſion ; of which there are two caſes in 
Ver. Lord. Ardglaſs v. Muſchamp and Wiſeman v. Beate: but no re- 
ſemblance to the preſent from either. There was no fraud, prac- 
tice, or impoſition, in the original contract or ſubſequent ſecurity: 
the defendant was not very preſſing for his money; the ſecurity not 
being given until a good while after; which ſhews, no ſuit or diſ- 
treſs was threatened; but fairly and voluntarily done, and upon inti- 
; mation received that the defendant had a doubt whether he could 
make good the contract in a court of equity. - Cole v. Gibbons, 3 
Mill. 299. and the note of the caſe at the bottom of that, is {app | 


cable to the preſent. 


As there is nothing therefore to ſet aſide this contract on the foot 
of uſury within the ſtatutes; and next ſuppoſing it was ſuch as 
would be ſet aſide, if left to the conſideration of the court, yet as 
the party with his eyes open has bound himſelf to execute it, he 
ought to execute it. It is too much to ſet it aſide; the penalty 
therefore is the only ing * -which - can be relieved againſt in this 


: Caſe. 
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There is no occaſton to introduce what I have to ſay with ma- 
king a particular ſtate of the caſe: but as it depends on a variety of 
.circumſtances, many of which muſt be conſidered in the argument, 

1 chall content myſelf with taking them up in the courſe of 1 it. 


The queſtions upon which I am to offer my advice are three. 
Firſt, whether the original advancement of the gooo J. in the man- 
ner, as depoſed by Mr. Backwell and diſcloſed in the defendant's 
anſwer, and the bond taken upon it, are to be conſidered as uſu- 
-rious, and conſequently void in point of law? Secondly, whether, 
ſuppoſing the bond does not come within the ſtatutes of uſury, the 

trauſaction 
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tranſ.Rion or bargain in 1738, is of ſuch a nature as will intitle the 
plaintiffs to be relieved in equity on the circumſtances attending that 
part of the caſe 2 Thirdly, whether what appears to have been done 


by Mr. Spencer after the death of the Dutcheſs, will in any and what 


manner influence the determination of this caſe. 
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As to the firſt, I concur in opinion, that this is not an illegal Uſury. 


agreement made void by the ſtatutes of uſury. The prohibition will 


ftand on the words and meaning of 12 Anne 16. for that does not 


materially differ from 21 J. 1. or 12 C. 2. and appears calculated 


for ſuch loans, wherein two principal circumſtances muſt concur: 


the repayment of the money in all events at a future day, and an 


agreement to give and receive an allowance of profit in the mean 
time for the money hired in a greater proportion than allowed by 
the ſtatutes: neither of which circumſtances occur in the preſent 
.caſe. The repayment of the money advanced depended on a contin- 
gency, which if it happened one way, the whole was totally loſt: 
during the pendency of this no intereſt or profit could acerue to the 
_ defendant, but a mere wager or bargain upon contingency which 
died firſt: ſo that the whole was at hazard. It is objected, that 
though the letter of the contract may be ſo, yet if the deſign of the 
parties was to borfo w 5000 J. and one ſhould give a greater uſe for 


the money than the law allows, the putting it into this ſhape will 


not evade the ſtatute, in which ſtatute are very general words to 
take in all. covin, ſhifts, Sc. which I agree to: and therefore if the 
court can ſatisfy itſelf, that this was not in reality a bargain, where- 
on the principal was deſigned: to be at hazard, and the ſhape, in 


Which it was put, was only a contrivance to evade the ſtatute, it 


will be uſury, and conſequently void. Whether the agreement is 
uſurious or not, may be determined two ways: I/, By verdict of a 
jury on a plea of-the corrupt agreement: 2dly, By the court's exer- 

ciſing their own judgment on the circumſtances of the caſe diſclo- 
Fed to them. The firſt of theſe methods could not be taken in this 
caſe; becauſe it appears the bond was cancelled upon the giving the 


judgment after death of the grandmother, and therefore no action 


could be brought on it; and if there had been a ſeire facias at law 
on the judgment either againſt 7chn Spencer or his executors, no 
plea of the corrupt agreement could be received; the judgment 
-redditum invitun not being a contract or aſſurance, which are the 
words of the ſtatute: and this was the opinion of B. R. in Foot v. 
Jones, Paſ. 9 G. 2. the other method has been often taken, as in 
'Roberts v. Tremayn, Cr. F. 508. Thus wherever the court has ſeen, 
that the contingency to put the -prin.ipal in hazard is only added 
Colourably, and only a nominal rifk, the court to prevent an eva- 
ſion of the ſtatute has determined it to be uſury ; as in Claytor's 
caſe, .5. Ce. and other caſes, where the adding the contingency of a 
particular perſon's being alive at the end of a year was only a ſhift. 
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o by Halt, Comb.:125. and Carth. 68. But a wager between two 


to have 40 for 20, if one was alive at a future day, would not be 
uſury. Cr. El. 642. Button v. Downham, and in 1 Lut. 470. 
Notice is taken of its appearing, that both principal and intereſt was 
at hazard. The preſent caſe is fully before the court, and proper 
for the exerciſe of their judgment. To ſay it is uſury, the court 
muſt be convinced, that it was the deſign of the defendant to make 
a loan of this, and to ſecure exorbitant profit for it, and calculated 
as a ſhift to evade the ſtatute. But I cannot think either from the 
evidence or the anſwer of the defendant, that it was the ſcheme, or 
even in contemplation of the party. It appears a mere wager which 
of the two ſhould outlive the other. The 5000 {. was actually ad- 
vanced, not colourably: therefore none of the caſes cited prove this 
to be within the ſtatutes of uſury, or warrant the court to declare it 
void thereon. The word lend, on which ſome ſtreſs was laid, con- 
Bottomry. cludes nothing. Every advancement of money on bortomry is a loan; 
and it was properly obſerved to be called ſo in the acts of parliament: 
but it is the nature of the agreement and intent of the parties into 
which the court muſt look to determine the queſtion. Cr. El. 642. 
puts it entirely on the queſtion, whether it was the intent of the 
parties to be a wager or a loan at intereſt. So in Mo. 398. It has 
been argued, that lending money on bottomry, where more is taken 
than the legal intereſt, is grounded on the conſideration of the profit 
to trade; and therefore it is ſaid not to be applicable: that certainly 
has been one reaſon why ſo large a profit for the uſe of money has 
been allowed in that inſtance : but the general reaſon has been the 
not coming within the intent of the ſtatute: for if it had, the court 
could not depart from it: but the hazard the lender runs, of never 
: ſeeing a penny of this principal or any of the intereſt, takes it out 
thereof: and that holds as ſtrong in the preſent caſe; and is ſo laid 
down in general, where the principal and intereſt is in hazard. 
1 So. 8. Maſen v. Abdy, and in 1 Sid. 27. a diverſity is taken be- 
* tween a bargain and a loan. Whether a hazard, or not, is conſi- 
dered as the rule for determining whether a bargain or loan. Iam. 
of opinion therefore, this bond does not come within the ſtatutes of 
uſury, and cannot be declared void at law thereon, : 


Unconſcioni== On the next queſtion, as the advice I ſhall offer will be ground- 
E's bargams. eq entirely on what was done by Mr. Spencer after the death of the 
Datcheſs, was I to ſuppoſe for argument's ſake, the plaintiffs 
were intitled to the relief prayed, Tſhall offer nothing as a determi- 
nation of that branch of this caſe; though it may not be improper 
to throw out ſomething in general. I ſee no reaſon to quarrel with 
the principal caſes cited as the ground for the interpoſition of a court 
of equity: on the contrary I cannot help declaring, I concur with 
. thoſe determinations, and do not mean in the leaſt. to abate the force 
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of them. In the preſent caſe there are certainly many circum- 
| Kances, that caſt a favourable light on the defendant's part of the 


tranſaction. He does not appear to be a perſon having an intent of 


fraud. The ſcheme moved not from him, but from Mr. Spencer z 
on whoſe own terms the money was advanced without any haggling 
on the part of the defendant, after it was refuſed by others as noc 


a deſireable contract on the calculation of chances. Not that the 
hands of the court are tied up from relief from the want of fraud 
or impoſition: I have no jealouſy of any thing of that in this caſe: 
yet caſes may be, wherein this court would interpoſe to prevent im- 
provident perſons from ſpending or ruining their eſtates, before 


they come to them, though no proof of actual fraud or impoſition: 
which is agreeable to the ſaying of Lord Fefferies in Berney v. Pit, 
when he reverſed Lord North's decree, So was it confidered in 


5 Twiſleton v. Griffith, and in Curwyn v. Milner, The neceſfity mutt 
be ſeen by every wile and conſiderate perſon. The courts keep a 


ſtrict hand over theſe agreements; which muſt indeed all ftand on 


their own particular circumſtances; and perhaps it is not adviſeable 


to lay down any general rule about thern, or more than is neceflary 
to the relief in each particular caſe, 


149 


Therefore, without offering any advice on the bond in 1738, Confirmation 
abſtracted from the ſubſequent tranſaction, I will proceed to the =O mac 


third queſtion ; upon which J am of opinion, that the plaintiffs are 
intitled to no other relief againſt the bond and judgment in 1744, 

but as to the penalty, on payment of what remains due, and the in- 
tereſt from the death of the grandmother: and though T.have given 
no opinion upon the former part of the tranſaction, yet I muft. 
take up this as conſidering the plaintiffs intitled to the relief prayed; 
as the caſe ſtood on the firſt agreement, And here it is not impro- 
per to take a ſhort view of the different fituation, Mr, Spencer ap- 
pears in 1744, from what he was in 1738, When the firft 
bond was given, he was notwithſtanding a large income invol- 
ved in great difficuliy for want of money to pay creditors; caſt- 
ing about every way for a preſent ſupply; and ſuffering dange- 


Tous ſchemes to be privately hawked about; fearful, left it ſhoeld 


come to his grandmother's ears, that he was mortgaging his ex- 
pectations from her. It is not very clear, who took the firſt ſtep 
toward the new engagement after her. death : the bond was not 
given until near two months afterward, though dated the next 
day after in order that it might carry intereſt from' thence, - But 
ſuppoſing the defendant had called on Mr. Spencer for his mo- 


ney before the 3 iſt of October, (which, from his genteel behaviour 


in other parts I can hardly think, he did, ) yet there is no circum- 
ſtance of force on Mr. Spencer; and the ſecurizy, then ſtanding out 
againſt him, was only a bond for payment of the money; not a 
judgment, on which immediate execution could be ſued; which 
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| bond would have given him time enough to turn himſelf about, be- 


fore he would be under a neceſſity to be expoſed to an execut ion. 


It appears to be his fixed deſign after her death to pay off the whole 


as faſt as he could; and that with a preference to the defendant; 


who, he ſaid, had treated him like a gentleman, The defendant 


declared, he would not preſs him for his money, although he ſhould 
be glad to have it; and Mr. Spencer executed the bond and warrant 
of attorney freely and voluntarily, and well pleaſed therewith, It 
may be ſaid, that all this proceeded from his not being appriſed, 

that there-could be relief in equity againſt the firſt bond. In Cole 
v. Gibbons the bill for relief and the anſwer were both read to the 


party, and yet the aſſignment was confirmed; which circumſtance, 


greatly weighing with Lord Talbef, is not wanting in the preſent 
caſe: it is what the defendant himſelf may make uſe of on his part, 

and it will be evidence for him, v/z. that he anſwered to the ma- 
nager of Mr, Spencer, that he doubted, whether the ſecurity would 
be good, and therefore only defired a note or memorandum: fo that 
from this doubt of the defendant Mr, Spencer was appriſed of the 
poſſibility of relief, he had, if he applied to a court of equity; 
which ſhews, he ated with his eyes open in this article of confirima- 


tion; that it was not a ſudden, but deliberate act, and agreeable to 


that frame of mind be continued i in to his death; as $ appears from his 


Tullequent letters. 


Contracts of poſt obits are to be 1 and though the relief 15 
is not granted in the preſent caſe, yet ſhould the court hold a ſtrict 
hand over theſe ſort of contracts. How this would be in the caſe of 
a young heir under parental authority, I do not ſay. It may be 
improper to forejudge ſuch a cauſe; but inconvenience there can be 
none in the determination of this. Yet in giving my opinion and 
advice in this very particular caſe againſt relieving the plaintiffs, I 
am far from blaming the plaintiffs, who are truſtees for the infant, 
for ſubmitting the cafe to the conſideration of the court; which l 


chink very rightly done. 


LE Chief Juſtice. 


The 1ſt point is, Whether on che evidence before the court re- 


lating to this tranſaction there is ſufficient appearing to determine 


this contract to be uſurious. As to the nature of uſury, conſidering 
it at common law, or in the law of nature, or divine law, or the 
civil law of other counties (of which there is a large account in 
Pal. 291, Pit is unneceſſary to ſpend time on that ſubject ; becauſe 
the idea of uſury is fully ſettled in this country by the legiſlature ; 
which has made uſe cf all the words the language could furniſh, 
to prevent taking more than the legal intereſt, in which uſury con- 


lilte: and to attain this end the borrower is at liberty to diſcloſe 
every” - 
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: every. circumſtance in his contract, that it might appear, whether 
there was any ſhift, Sc. It appears by 2 And. 15, and Maſon v. 
Abay, Carth. where the difference is taken and ſettled, that where 
the hazard of loſing the principal is but a colourable- contingency, | 
the agreement is uſurious: but where the contingency is real and 
forcible, it is otherwiſe, I think, that is the material conſidera- 
tion, and the ſubſtantial and true reaſon, that 6o7fomry-bonds are Bottomry, 
not conſidered as uſurious on the conti of the ſtatute itſelf; 
there not being words in the ſtatute to reach bottomry-bonds, when 
they run a deſperate contingency of winds, ſeas, and enemies; the 
reaſons touching trade not being the true reaſons, although they 
might be inducements to courts to conſtrue the Liturey in a fa- 
vourable way. So if on advancement of money by way of loan the 
lender will by any agreement between the parties, in whatever 
manner formed, have the repayment ef the principal with profit 
exceeding the legal intereſt, that will be corrupt within the ſtatute 
of uſury. If therefore, two perſons ſpeaking together, one deſires 
1004. and for the loan will give more than the law allows, and 
for evaſion of the ſtatute a practice is invented, that the dor 
ſha'l grant to the lender 300. per annum for ſo many years, this 
practice is within the ſtatute, and will be uſury, although the lender 
never has his 100/, again; for by this bargain by way of loan he has 
full ſatisfaction for his 1007 and more profit than the law allows; 
which is 1 Bul. 36, which brings the preſent caſe to the fingle conſide- 
ration, whether the haz ird the defendant ran, of loſing the whole 
principal without ſatisfaction for the money advanced, was not a real 
hazard, which might require a reward beyond the legal and common 
intereſt: and where that is the caſe, it appears from all the autho- 
rities, that all bottoms on this in courts of law, that it is always 
| thought, where the profits the lender is to. have, is as a reward for 
the hazard he is ſubject to, and not for the forbearance of the day 
of payment (which are the words of the ſtatute) they are not uſu- 
rious. In Molly 314, 317, it appears, theſe real contingencies are 
not within the ſtatute of alury on this foundation. . 


” 


But on the ſecond point I think, it will ba well worth the confi. Hazardeus 


| . bargains, un- 
deration of a court of equity, whether they will not interpoſe in caſe Fu 


of theſe hazardous bargains to pay double ſo as to prevent the len- 
der's going away with ſuch an exorbitant gain? It is difficult to 
form any general rule, that can meet every caſe of this kind, that 
may happen: but they muſt in general be governed by the circum- 
ſtances in each caſe, only this may be always proper to be attended 
to, as far as may be, to bring all contracts, that are in nature of 
loans.” to that mean preſcribed by parliament, that none take more 
than the legal intereſt; and by the caſes cited and ſtated in courts of 
equity it appears, they have uſed a ſagacious attention to diſcover, 
whether there is any fraud expreſſed, or from the nature of the 


tranſaction or perſon concerned, any thing carrying on the face of it 
an 
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an appearance of impoſition ; as in the caſe of young heirs, G. 4 
court of equity has diſabled from taking advantage thereof, and in- 
terpoſed to prevent unconſcionable bargains. That therefore is a 
matter worth the regard of a court of equity ſo as to prevent all 
trade of this ſort, ſuch as is called Jeuiſh intereſt, which ſeems a 
matum conuſable at common law. What has been done by Mr. 

Spencer after the death of the Ducheſs, prevents the court from en- 
tering minutely into the conſideration of the firſt contract; for any 
objections thereto are taken away by himſelf, in whoſe place the 

plaintiffs ſtand. The firſt contract ſurely might recover ſtrength 
and. be validated by the intervention of a new caſe, that was fit to 
create a right, If he was under apprehenſions of his grandmother, 


when the firſt ſecurity was given, yet they were at an end at the 


laſt. If he was an infant, when he gave the firſt bond, the con- 


tract would be voidable as to him: but if when of full age he gave 


a new bond, it would be good againſt him, In the caſe in Dom. 


136, called the Macedonian decree, it is ſaid, that if any creditor' 
lent money for a juſt and reaſonable cauſe ſufficient to ſupport the 


equity of the obligation, it was by a favourable interpretation of the 


decree of the ſenate excepted from the general prohibition accord- 
ing to the quality of the uſe to which the money was put. The 
defendant has this exception in his favour; the uſe of his money be- 
ing to pay juſt debts to tradeſmen; for if theſe contracts are to be 


ſet aſide upon the hatred to the creditor, who has made an impro- 


per loan, yet that imputation is taken away: and even in the caſe 
4 a fon, if the father approves or ratifies the obligation by paying 

art, or the ſon acquits it himſelf, it cannot be revoked; Dom. 137, 
] 288, in his obſervations upon that decree. But it is ſaid, that though he 
was not under the fame difficulty, when he gave this new ſccurity, 
zs at the giving the firſt bond, yet he was a debtor then to the de- 


fendant, and liable to be called on by legal proceeding: but that 


cannot be a reaſon to ſet aſide this deliberate act of Mr, Spencer, 
againſt whom there was then no proceis, but a readineſs in his cre- 
ditor to take paper-ſecurity inſtead of money, which he had a right 
to. I] rely on 3 Wil. 291, as a itronger caſe than this; being a de- 


| liberate act confirming an unreaſonable bat gain when the party was 


fully informed of every thing, and under no ſurprize: that made it 


good. In Cann v. Cann, 1 Will. 727, Lord Macclesfield ſays, there 


is no colour to ſet aGde a releaſe, which the maker had a right to 
make, and was not ignorant of his right; and that ſolemn convey- 
ances are not my to be blown over, EEE | | 


1 entirely concur therefore in opinion. 
Lok p Crancelion. 
Before I proceed to give my own opinion in this caſe, I muſt 


le notice, that Ld. C. J. oh illes has ſignified to me his entite concur- 
5 | dener 
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cCurrence on theſe three points. Next, that the great and able aſ- 
ſiſtance I have had in this cafe has made my taſk extremely eaſy: 


and as I concur in the decree I am adviſed to make, the great 


pains taken in clearing up and conſideting the points might have 
excuſed me from taking up any time. One thing I ought to ſay in 
the outſet : that if I could have foreſeen upon what particular point 
the judgment in this caſe would fundamentally turn, I ſhould have 
{pared the judges the trouble of this attendance, As three points 
have been properly made at the bar, it is neceſſary to ſay ſomething 
to each. 1 | 


1 


The firſt is a mere queſtion of law upon the ſtatutes of uſury, and Uſery. 


on the rules of law, and the ſame as in a court of law, if an action 


had been brought on the bond, and the whole matter had been diſclo- 


| ſed in ſpecial pleading. If I bad even now a doubt concerning it, I 
thould have held myſelf bound by the opinion of the judges as a 


matter within their conuſance, in like manner as if I had ſent this 


to be tried at law; in which caſe the court always decrees conſe- 
quentially to the trial. But I have no doubt about it; and concur 
in opinion, This queſtion was laboured by the plaintiff's counſel; 
many authorities cited ; and ſtrong inferences made by them. 1 


do not intend to go through them: but contracts on contingency ate 


to be diſtinguiſhed plainly ; for a wager on chance is not within*the 
ſtatute, becauſe no loan. But if there is a loan of money with an 
agreement to receive back more than the principal and legal in- 
tereſt in any event, there, though a contingency is thrown in, on 
which the whole principal and intereſt may be loſt by poſſibility, it 
is uſurious and contrary to the ſtatute. On this it was inſiſted for 
the plaintiffs. I will not now enter into a critical diſpute, how far 
any ſuch contract, where by the falling out of the contingency one 
way or other the money may be loſt, is in ſtrictneſs a loan. The 
civil law has very nice and refined diſtinctions upon this: commo- 
datum & mutuatum are there technical terms for a loan. By the 
firſt was meant, where the things lent were to be reſtored in ſpecze; 
| by the ſecond, where in genere only: but in both the things was to 
be reſtored in all events, and nothing was to be paid for the uſe or 
hire; which when it was ſo, was /ocatum & conductum by the Ro- 
man lawyers; under which perhaps all our laws would ſtri&! 
come. But theſe minute diſtinctions upon loans are not adopted by 
us; but we mix and confound their commodatum & mutuatum; as 
appears in an action upon a loan, which takes in both. So though 
intereſt is to be paid for it, it is with us ſtill a loan, So though 
money is to be advanced upon a riſk, which upon a contingenc 


may be totally loſt, it is ſtill a loan of money; and all the books, 


treating of bottomry, call it money lent on bo/tomry. Beſides this is Botiomty. 


plain by the expreſs words of the far, 11 H. 7. 8. which ſhews, 
Vor., II. Rr | they 
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they underſtood, that fn adventure might be inſerted in a contract 
of a loan; and it is obſervable, that this, if real and fair, exempted 
jt from the laws of uſury ; though at that time all kind of ufury or 
taking intereſt was unlawful. By the law of England therefore the 
inſertion of a contingency will not of itſelf prevent a contract's be- 
ing a loan. Conſider the reſult of the caſes cited on the ſtatute of 
uſury; which I will not repeat, but only deduce proper and natu- 
ral inferences from them. Firſt, if there is a Joan on contingency, 
in conſideration whereof a higher intereſt than the law allows, is 
contracted for forbearance, if the riſk goes only to the intereſt or 
premium, and not to the principal alſo, though real and ſubſtan- 
tial riſk is inſerted, it is contrary to the ſtatute ; becauſe the money 
lent is not in hazard, but ſafe in all events; and no regard is then 
had, whether the contingency is real or colourable ; as appears, 
from what Dedderidge J. ſays in Roberts v. Tremayn ; who by the 
way takes it for granted, that ſuch a loan may be with us on con- 
tingency. Next, if the contingency extends to both, and there is 
a higher rate than the law allows, regard is had, whether a ona 
fide riſk is created by the contingency, or whether only colourable ; 
for if ſo, courts of law hold it contrary to the ſtatute, becauſe it is 
an evaſion to get out of the ſtatute ; which is prohibited by the law 
itſelf. Clayton's caſe, 5 Co. 70. and in the caſe put by Popham in 
Blurton's caſe immediately preceding. So in Maſon v. Abdy, Eut 
where the contingency has extended to principal and (intereſt both, 
and not colourable only, but a fair and ſubſtantial riſk is created of 
the whole, it takes it out of the ſtatute : though called a loan, it is 
' conſidered as a bargain on chance, and differs little from a wager. 
On this depends the caſe of Sottomty; for I agree, that the appro- 
ving thereof is from their being fair contracts on a real hazard, and 
not that they concern trade; though trade and commerce is taken 
into conſideration, but not alone relied on to ſupport uſury ; for 
that cannot be. The plaintiffs counſel object to this by laying ſtreſs 
on certain expreſſions and diclums of judges in ſome caſcs, that 
there muſt be no tranſaction or communication of borrowing and 
lending; and care muſt be taken, that there be no ſuch ; and there- 
fore as the firſt propoſal in the preſent caſe was to borrow money on 
a contract to pay two for one, it is uſurious notwithſtanding the con- 
tingency thrown in. A very right anſwer has been already given: 
that courts of juſtice are to regard the ſubſtance of things on a con- 
tract, and not mere words, which might be inaccurately uſed by 
the parties in private dealing. But another anſwer may be given: 
that in the molt accurate books theſe exprefſions are applied to caſes 
ariſing on purchaſe of an annuity or ſales of goods and merchandize 
at a premium or advanced profit beyond the rate of legal intereſt ; 
in which caſes theſe expreſſions are properly applicable; but can- 
not be fo to loans on contingency ; that is a fair, real, contingency ; | 
tor there from the nature of the thing the communication muſt _ 
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Kc. upon a caſualty, if it goes to the intereſt only and not the princi- 
pal, it is uſury ; which he clears by the caſe of Bottomry. The very 


ſtating of the caſe on the purchaſe of an annuity or ſale of goods 
proves the truth of this. An annuity may be purchaſed at as lowa 


rate as yon can, provided it was the original negotiation to purchaſe 
and ſell an annuity : but if the treaty began about borrowing and 
lending, and ends in the purchaſe of an annuity, it is evident, that 
it was only a method or contrivance to ſplit the payment of the 
principal and uſurious intereſt into ſeveral inſtalments, and conſe- 
quently that it was a ſhift; which is Fuller's caſe, and Tanfield's, 4. 
Leon and Noy 151, which I take to have been on the ſame deed as 
that in 1 Brownlow, So in the ſale of goods or merchandiſe it is 
| lawful to fell as dear as you can, on a clear bargain by way of ſale: 
but if it is firſt propoſed to borrow, and afterwards to ſell goods 


beyond the Market, this is uſurious: or which there are two caſes 


in Mo. 397. The very putting theſe caſes ſhews how proper and 
| forcible thoſe expreſſions of the judges before mentioned are, 
when uſed in the purchaſe of an annuity and ſale of goods; but 
how improper, when thrown out in caſes of loans of money on 
contingency. 


The ſecond queſtion is, ſuppoſing the firſt contract to be valid in 


law, whether it was contrary to conſcience, and to be relieved againſt 


be about a borrowing and lending ; as is plain from the caſe of Bet. 
tomry; and the caſe put by Dodderidge J. in terms is of lending 100. 
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in this court upon any head or principle of equity? I will follow Unconſcion- 


the prudent example of not giving any direct and concluſive opinion. 
As it would be unneceſſary, it is ſafeſt not to do it: yet it has been 
made neceſſary to ſay ſomething on it. It cannot be ſaid, that ſuch 
contracts deſerve to be encouraged; for they generally proceed 
from exceſſive prodigality on one hand, and extortion on the other; 
which are vitia temporis, and pernicious in their conſequences; and 
then it is the duty of a court, if it can, to reſtrain them. This court 
has an undoubted juriſdiction to relieve againſt every ſpecies of fraud. 
1. Then fraud, which is gu, malus, may be actual, ariſing from 


able bargains. 


facts and circumſlances of impoſition ; which is the plaineſt caſe. 1 ** 


2, It may be apparent from the intrinſick nature and ſubject of the 
bargain itſelf; ſuch as no man in his ſenſes and not under deluſion 


would make on the one hand, and as no honeſt and fair man would 


accept on the other; which are unequitable and unconſcionable bar- 


gains; and of ſuch even the common law has taken notice; for 


which, if it would not look a little ludicrous might be cited 1 Lev. 
3. James v. Morgan. A zd kind of fraud is, which may be preſumed 
from the circumſtances and condition of the parties contracting : 
and this goes farther than the rule of law; which is, that it muſt be 
proved, not preſumed : but it is wiſely eſtabliſhed in this court to 
prevent taking ſurreptitious advantage of the weakneſs or neceſſity 


of 
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of another; which knowingly to do is equally againſt conſcience as 


to take advantage of his ignorance : aperſon is equally unable to judge 
for himſelf in one as the other. A 46 kind of fraud may be collect- 
ed or inferred in the conſideration of this court from the nature 
and circumſtances of the tranſaction, as being an impoſition and de- 
ceit on the other perſons not parties to the fraudulent agreement, It 
may ſound odd, that an agreement may be infected by being a deceit | 

on others, not parties: but ſuch there are, and againſt ſuch there 

has been rdicf, Of this kind have been marriage-brocage contracts ; 
neither of the parties herein being deceived ; but they tend neceſſari- 
ly to the deceit on one party to the marriage, or of the parent, or of 
the friend. So in a clandeſtine, private, agreement to return part of the 
portion of the wife, or proviſion ſtipulated for the huſband, to the pa- 
rent or guardian, In moſt of theſe caſes it is done with their eyes open, 
and knowing what they do: but if there is fraud therein, the court 
holds it infected thereby, and relieves. So where a debtor enters into 
a deed of compoſition with his creditors for 105. in the pound, orany 
other rate, attended with a prov!ſo that all creditors executed this 
within a. certain period, if the debtor privately agrees with one cre- 


ditor to induce him to ſign this deed, that he will pay or ſecure a 


greater ſum in reſpect of his particular debt: in this there can be no 


particular deceit on the debtor, who is party thereto : but it tends to 


deceit of the other creditors, who relied on an equal compoſition, and 
did it out of compaſſion to the debtor. This court therefore relieves 
againſt all ſuch underhand bargains. So of premiums contracted to 
be given for preferring or recommending to a publick office or em- 
ployment : none of the parties are defrauded ; but the perſons, ha- 
ving the legal appointment of theſe offices, are or may be deceived 
thereby: or if the perſon, agreeing to take the præmium, has autho- 


rity to appoint the officer, it tends to publick miſchief by introducing 


an unworthy object for an unworthy conſideration, Theſe caſes 
ſhew what cqurts of equity mean, when they profeſs to go on rea- 
ſons drawn from publick utility. To weaken the force of ſuch _ 
reaſons, they have been called political arguments, and introducing | 
politicks into the deciſion of courts of juſtice. This was ſhewing the 
thing in the light, which beſt ſerved the argument for the defen- 
dant, but far from the true one, if the word pgiztichs is taken in the 


common acceptation: but if in its true original meaning, it compre- 


hends every thing that concerns the government of the country; o 
which the adminiſtration of juſtice makes a conſiderable part; and in 
this ſenſe it is admitted always. To apply this: thus far, and in 
this ſenſe, is relicf in a court of equity founded on publick utility. 
Particular perſons in contracts ſhall not only tranſa& bona fide be- 
tween themſclves, but ſhall not tranſact male fide in reſpect of other 
perſons, who ſtand in ſuch a relation to either as to be affected by the 
contract or the conſequences of it; and as the reſt of mankind be- 
tide the parties . are concerned, it is properly ſaid to be 
governed 
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governed on publick utility. The laſt head of fraud, on which 
there has been relief, is that, which infects catching bargains with 
heirs, reverfioners, or expectants, in the life of the father, c. againſt 
which relief always extended, Theſe have been generally mixed 
caſes, compounded of all or ſeveral ſpecies of fraud; there being 
| ſometimes proof of actual fraud, which is always deciſive, There is 
always fraud preſumed or inferred from the circumſtances or condi- 
tions of the parties contracting: weakneſs on one ſide, uſury on the 
other, or extortion or advantage taken of that weakneſs, There has 
been always an appearance of fraud from the nature of the bargain; 
which was the particular ground, on which there was relief againſt 
Pit; there being no declaration there of any circumvention, as ap- 
pears from the book, but merely from the intrinſick unconſcionable- 
neſs of the bargain. In moſt of theſe caſes have concurred deceit 
and illuſion on other perſons not privy to the fraudulent agreement: 
the father, anceſtor, or relation, from whom was the expectation of 
the eſtate, has been kept in the dark: the heir or expectant has been 
kept from diſcloſing his circumſtances, and reforting to them for 
advice, which might have tended to his relief and alfo reformation. 
This miſleads the anceſtor; who has been ſeduced to leave his 
eſtate not to his heir or family, but to a ſet of artful perſons, who 
have divided the fpoil beforchand, Conſider, which of theſe ſpe- 
cies is in the preſent caſe. There is no colour of evidence of actual 
fraud in the defendant ; who did not think he was doing any thing 
immoral or unjuſt : altho' if the declarations of Mr. Spencer can be 
believed, the defendant had a miſgiving, how far it could be held 
good in this couit., But tho' this caſe is clearer of actual fraud than 
almoſt any that has come, yet ſeveral things are inſiſted on for the 
_ plaintiffs, as neceſſity on one ſide and advantage taken of it on the 
other: unconſcionableneſs in its nature from the terms of paying 
two for one in caſe of the death of an old woman the next week or 
day: that there was deceit upon her, who was in leco parentis, from 
whom were his great expectations. This was however the thin 


intended. I admit alſo, there are more circumſtances alledged on the 


| fide of the defendant to weaken and take off, than have concurred in 
moſt caſes of this kind. Mr. Spencer was of the age of thirty; poſ- 
ſeſſed of a great eſtate of his own ; not weak in mind, but of good 
ſenſe and parts: tho” in that the witneſſes differ. If it was neceſſa- 
ry to give an opinion upon this point, I ſhould confider the weight of 
theſe objections and the anſwers to them: but as it is not, I will only 


conſider the contingency inſerted, which was to cure the whole, I 


would not have it thought that the inſertion of ſuch a contingency 
would in every caſe ſanctify ſuch a bargain, Suppoſe ſuch a bargain 
made by a ton in life of his father or grandfather, on whom was his 
whole dependency : I appeal to every one what the conſequence of 
it would be. Whether ſuch a contingency is inſerted or not, it will 
come to the ſame thing; the creditor knowing the fund for payment 
Vol. II. | | muſt 
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muſt depend on the debtor's ſurviving the father or grandfather, whe- 
ther it is {aid ſo or not: and therefore I have always thought, there 
vas great ſenſe, in what Yernon reports to be ſaid by the court in 
Bernay v. Pit: © that the expiclling the death of the ſon in life of 
ce the father makes the caſe worſe, Sc. I have not mentioned the. 
reaſons, drawn from the diſcouragement of prodigality and prevent- 
19g the ruin of families: conſiderations of weight; and ingredients, 
wh ich the court has often very wiſely taken along with them. It is 
ſaid for the defendant to be vain and wild for the court to proceed on 
iuch principles : if it had been ſaid, it was ineffectual in many in- 


ſtances, I ſhould have agreed thereto ; but I cannot hold that to be 


Vain and wild, which the law of all countries and all wiſe legillatures | 
have endeavoured at as far as poſſible. The ſenate and law-makers in 
Rome were not ſo weak as not to know, that a law to reſtrain prodi- 


| gality, to prevent a ſon's running in debt! in life of his father, would 


O 
be vain in many Caſes: yet they made laws to this purpoſe; vig. the 


Macedonian decree, already mentioned; happy, if they could in ſome 
degree prevent it: eff aliquod prodire tenus, It is faid for the defen- 
dant that this would be to aſſume a legiſlative authority; and that 
ſeveral acts of parliament have been thought neceſſary to reſtrain and 
make void contracts of a pernicious tendency to the publick, What 
can properly be called ſuch an aſſuming in this court, I utterly diſ- 
claim: but notwithſtanding I ſhall not "be afraid to exerciſe a jurit- 
diction I find eſtabliſhed, and ſhall adhere to precedents. As far 
therefore as the court went in Bernay v. Pit, in Twiſteton v. Griffith, 
in Curwyn v. Milner, and the opinion of Lord Talbot on the original 
tranſaction in Cole v. Gibbons, ſo far, and as far as theſe principles do 
naturally and juſtly lead, I ſhall not ſcruple to follow. The acts 
of parliament inſtanced will be found to be made, (many of them) 
not for want of power in this court to give relief in many of theſe 
contracts, but to make them void in law, to give the party a ſhort | 
remedy againſt them. The judgment I am going to give will not 
be founded upon this: but I have done it, that the work cf this day 
may not be miſunderſtood, or precedents thought to be ſhaken : not 
that this eſtabliſhes ſuch a contract, as is called fair like killing faiily 
in a duel, which the law does not allow as an excuſe for murder, 


Junct annuities and po/# NT" 1 are grown into trafick ; which ought 


to abate of its fairneſs, 


As the laſt Pete, of the e acts of Mr. Spencer + + this 
is the point on which the determination of this caſe will depend ; 
and I entirely agree with the opinion delivered already. Had the | 
firſt bond been void by the ſtatutes of uſury, no new engagement 
would have made it better: the original would have infected it. 
But if a man is fully informed and with his eyes open, he may fairly 


releaſe, and come to a new agreement, and bar himſelf of relief, 


which might be had in this court, The material | Inquiry is, whe- 
| 5 e ther 
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Cc. ? and upon the beſt confideration of the evidence it appears to be 

ſo done, and with fairneſs, Firſt, the condition cf the neceſſity of 
Mr. Spencer was over ; for tho' he had no power over the capital of 
this acceſſion of eſtate, yet it was ſo great a one, that little more than 


one third of a year's income would have paid off the whole. If that 


then be a ſtate of neceſſity, how far ſhall it be carried ? Then, the 
fate of expectancy was over by the death of the ducheſs; and alſo 
the danger of her coming to the knowledge of his conduct and cir- 
cumſtances, and his fear of offending her; which was the principal 
reſtraint upon him: fo that there was no anceſtor or relation left, 
upon whom any deceit could be committed in conſequence of any 
new agreement: and it appears, that before this new bond he had 
ſufficient notice, that he had a chance at leaſt, that he might have 
relief in equity, from the defendant's own declaration to him of his 
doubt whether it would be good. Laſtly, there was no impediment 
againſt his ſeeking reliet by diſcloſing the whole caſe at that time in 
a court of juſtice, Under theſe circumſtances was the new engage- 
ment, without any fraud, contrivance, or ſurpriſe to draw him in; 
which operates more ſtrongly than the deed of confirmation in Cole 
v. Gibbons, that it is too much to ſet it aſide, The only difference to 
diſtinguiſh that from this caſe was, that there the releaſor was not in 
the power of the releaſee, here Mr. Spencer was debtor, and his cre- 
ditor might immediately have diſtreſſed him by an action: but the 
anſwer is, there was neither an attempt nor threat to bring an action. 
It is objected further for the plaintiffs, that Cole v. Gibbons was a 
ſingle caſe; and that there are ſeveral precedents, in which ſuch new 
ſecutrity and ſubſequent tranſaction was not ſufficient to give a ſanction 
to a demand of this kind: as in Lord Ardglaſs v. Mujchamp : but 
the circumſtances there ſhew it not to be at all applicable; then the 
confirmation in Wiſeman v. Beaꝶ was (till more extraordinary; and 
that was a very extraordinary invention of Serjeant Philips of a bill 


to be forecloſed againſt a relief in equity. In both theſe caſes the ori- 


ginal tranſaction was groſsly fraudulent : but I have only ſhewn it 
| here to be a doubtful object of relief in this court; which ſurely is 
the molt proper caſe of all others to put an end to by a new engage- 
ment. | 


On the whole therefore the only relief is that, which I am adviſed 
to give, againſt the penalty of the laſt bond. | 


The only doubt, which could ariſe on this, is as to coſts ; to which 
the defendant is not intitled. The plaintiffs are only executors; they 
bad a probable caufe of litigating this contract, which is far from de- 
ſerving favour, and were 1n the right to ſubmit it to the judgment 
of the court: and it is obſervable, that in Cole v. Gibbons, which was 
on this point, the bill was diſmiſſed without coſts; and no coſts 
given on the other bill, but on the contrary deducted. There was 
8 e indeed 


ther this was done after full information, freely without compulſion, 
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indeed in that caſe no penalty, as there is here: but ſtill that does 
not take away the diſcretion of this court in refpect of coſts according 
to the circumſtances of the cate: and there are ſeveral caſes of a bond 
with a penalty diſputed, where, though the coſts at law will un- 
doubtedly follow the demand, yet on the circumſtances coſts in this 


court are refuled, 


Therefore let it be referred to the maſter to take an account of 
the principal, and intereſt due on the bonds of 1744, and the 
judgment thereon, and to tax the defendant his coſts at law; 
and an account of the money paid by Mr. Spencer to the defen- 
dant; and let that fuſt be applied to diſcharge the intereſt, and 
then to fink the principal; and all juſt allowances be made ; 
and on payment by the plaintiffs to the defendant of what is 
found due, let the defendant deliver up the bond to be can- 
celled, and acknowledge ſatisfaction on the judgment: but that 
muſt be at the expence of the plaintiffs: and if the plaintiffs 
pay, what is ſo found due, let there be no coſts in this court 
on either fide: but otherwiſe tet the bill be diſmiſſed with 

coſts, | | | 


- Caſe 51. Prieſt verſus Parrot, Feb. 8, 1750-1. 
| "A Bill for payment of 100 J. and an annuity of 40 J. was granted 
A young wo- by defendant to plaintiff; who, being a young woman, came 
__ = good o live in the family of defendant, then a married man, as a compa- 
Character . l . | — _ | 5 
| comes to live ion to his (iter ; and afterward occaſioned a ſeparation between hin 
! with 2. and his wite. | 
| knowing he | 
* was married, TT 
"l is ſeduced by LoRD CHANCELLOR. 
| him, and ny | = | 
| i : f — 4 | * . . 88 4 : . 3 
5 | | 4 This caſe is in ſome parts pew: nor do 1 remember, it has 
f wife, and hasa directly come before the court, The confideration of the grant 
| grant or bond, plain; for though expreſſed to be for diveis cauſes and confi- 
from him: her l 


bil for pay- derations, it is plain on the evidence, to what it is applied: nor 
went diſmiſ- j, jt diſputed. It is as plain alſo to me, that what this unhappy 
iy | woman, (who has been very criminal alſo) has ſubmitted to, was 
from the ſeduction of defendant ; for her youth, when the came 

into the family, and good character before, are evidence thereof: 

and that certainly has been the principal ground of the determi- 

nations in this court, where it has been conſidered as premium 

 pudicitie, when the young woman ſubmitted to the ſuggeſtion 

of the man, and was guilty of no fault before, But I know no 
caſe, where the court has given countenance to theſe ſort of 

bonds in caſe of a married man, ſhe knowing it, That differs 

the caſe; becauſe perſons, who ſubmit to a temptation of that 

fort, are without excuſe ; they know abſolutely, they are doing a 

| ts | So wrong, 
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wrong, which cannot be recovered or healed, and which occaſions 
miſchief to families. That differs it from the caſes, wherein the 
court has gone ſome lengths to make ſome proviſion for ſuch un- 
fortunate people. Yet if this is a fa unily of opulence, and this a 
oor woman ruined by his temptation and corruption, it very much 
deſerves their confideration, whether ſhe ſhould ſtarve: if therefore 
there is any probability of the family's doing any thing of that Kind, 
as it was the act of the defendant the occaſion of it, I would let the 


Cauſe ftand over. 


Iown, my preſent opinion is, I cannot give relief for thoſe. 
reaſons, which diſtinguiſh the cas extremely and materially from 
others which have been determined. Where a young woman, 
appearing to be modeſt before, is applied to by a man, and "IS : 
mits to his temptation, he does a great injury: but ſhe knows, 
the crime ſhe ſubmits to, is not ſan aggravating as adultery ; and 
ſhe may be inclined to ſuppoſe he will be induced to marry her; 
and there are often ſuch promiſes, which it is almoſt impoſlible 
to give evidence of: if the parties are both fingle, there is room 
tor preſumption thereof: and if that is the caſe, the ſubſequent 
marriage takes off the enormity of the offence before, and in 
moſt countries of Europe even legitimates the iſſue; which ad- 


mits of preſumption, and is ſome excuſe : and beſide, in ſuch caſe, 
people Know they are doing that which is not of fo bad con- 
ſequence in families. Whereas when a Man takes and keeps a 
miſtreſs under the noſe of his wife, who thereupon leaves her 
huſband, that is ſuch a crime as ſtares every one in the face: 
and that is this caſe, She knew of it, and lived in the very 
family, where ſhe ſaw all this. It then admits no excuſe; and if 

a conſideration of that kind had been recited in the deed itſelf, or 
if in a bond, it would be void in law, nor would be counterianced 
in this court. In other circumſtances the court has made a diſ- 
tinction between the caſes, where it would not relieve, and where 
it would give aſſiſtance. In Lady Anandale v. Harris the com- 
merce was wholly after death of the firſt wife, and before the 
ſecond marriage, and no proof to impeach the character. This 
court ought not to warrant this, which would be of bad example 
in caſe of married perſons, and encourage people to enter into 
agreements of this kind. It is impoſſible but ſhe muſt know, 
what ſhe entered into was wrong, and for which there can be no 
excuſe. On the whole therefore the bill ought to be diſmiſſed, 
but without coſts. Had ſhe not known, that he was married, as 
if the wife was at a diſtance, or if any impoſition was proved on 
her, it would be a different thing: but nothing of that appears in 
| this caſe. She entered into the family knowing it, and continued 
ſo as to occaſion a ſeparation :; and this court ought to endeavour 


to preſerve virtue in families. 
Vor. ll, Tax Andrew | 


2 Wil. 432. 
b. 67. 
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ie rz. Andrew verſus Clark, Feb. 9, 1750-1, 
At the Rolls, Sir John Strange, M. R, 


' [Lizabeth Farnſworth by will gave ſeveral legacies: but firft 
gave one ſhilling a-piece to her brother and ſiſter, and a ge- 
neral legacy of 50 J. a- piece to her two executors, | 


Money legacy The bill was by the next of kin claiming the reſidue as undiſ- 
eee poſed; citing among other caſes Rachfield v. Careleſs, 2 Wil. 1 58, 


executors,pre- and Matchel v. Hunt, by Lord Chancelf;r, 


vents them 

fone, though Faſter of the Rolls 

ſuch legacy . y | 7 | 

* "uy one [Tt is agreed, that the giving a money-legacy to the next of 

Milling. : | | a 

| kin as well as to the executors, does not prevent the next of kin 

from claiming the refidue of the perſonal eſtate, I do not ſee, 
how this differs from the other caſes: for to be ſure the court 
cannot go on the vulgar acceptation of the meaning of giving 
but one ſhilling. It ſtands then in the common light; and the 
rule of law would be, that it belonged to the executors: but it 
is now ſettled, that the court raiſes an equity for the next of 
kin. The reaſon is, firſt that by giving executor a money- legacy 
ſhe means to give no more. On the other band the next of kin 
is preſumed, unleſs the contrary appears, to be acceptable to the 
teſtatrix. But whether fo or not, the law will not ſtrip them of 
that benefit, unleſs ſomething to the contrary; nothing of which 
is here. If I was to give my private ſentiment, I ſhould be 
apt to think, that by giving one ſhilling it was the intent not 
to give more. But I cannot in a judicial capacity lay any ſtreſs 
on that: if it was not ſo candidly admitted by the counſel for 
the executors, I ſhould have taken time to have looked into the 
Caſes, 5 . | | . | 


N. It was faid at the bar, that the reaſon of giving one 
ſhilling is, becauſe by the civil law it is neceſſary to ſhew, 
all the children were in view, Es 


'Caſe 63. Duhamel der ſus Ardovin, Feb. 1 1, 17 3851 


Whereas my — Merbeuf made his will in French; in the beginning of 
daughter is which he ſaid, he thereby gave all his worldly goods and eſtate. 
> ig 1 * Afterward he gives particular legacies, and makes a proviſion for 
the revenue of his wife, Then ſays, © whereas my daughter Marianne is very ill, 
wy perſonal 4 if ſhe dies, in that caſe J leave to my wife the revenue and 


eſtate io my . - >. as £3 | 
8 2 dividends 
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t dividends of what little eſtate I have: but if my daughter 
„ lives, my wife ſhall enjoy her dower only, Item, I give to my Daughter 


= daughter Marianne the refidue and dividend” "Then; if ſhe ſurvived teſta- 
tor, but died 


dies without children, he gives ſeveral pecuniary legacies 2 con- of that illneſs: 

ee with, 1 Bu to ne — brother Lewis Merbeuf ce que Ce it goes towife 
rrcuvera. for life. 
Enfants in a 

The daughter n 9 but died of that ſame illneſs, French will 

axhich was a cancer, without iſſue. This bill was brought by her 1 | 


Huſband as adminiſtrator to her, claiming the whole. dren, and the 
limitation 


For #laintiffs. The words of the will import the daughter 1 


dying in life of teſtator, not a dying of that illneſs or at any And co que ce 
time afterward; for it would be abſurd to put a condition, coded 
which muſt neceſſarily happen. She ſurviving teſtator, that con- — for 
tingency has not happened; and then the wife of teſtator will what ſhall be 
not be intitled to that revenue and dividends. Then the Tem * 
introduces a general gift to the daughter of the reſidue, inde- 

pendent of what went before. Tf ſhe dies without children,” 

is too remote; for it means a dying without iſſue generally. 

The word in the original is enfants; which is as large as 

Iſſue, and may take in grand children: the latter words are 

the moſt looſe that can be, to claim the refidue; and then, if 

any doubt ariſes, the court will determine in favour of thoſe 
claiming by” the law of nature, not the claimants under the 


will, 


LORD CHANCELLOR, 


There is no colour for the plaintiff's claim of the reſidue of 
this perſonal eſtate as repreſentative of his wife; nor to ſay there 
is an inteſtacy as to any part; for teſtator plainly intended to 
diſpoſe of the whole, beginning with the words commonly uſed 
in the introduction of wills in this kingdom. Goods and eſtate 
mean the ſame thing, and are co-extenſive. I am of opinion 
teſtator meant, if his daughter died of that illneſs; which he 
thought would happen in a ſhort time, (and it did ſo in fact) in 
which caſe he intended, all the income and revenue of his per- 
ſonal eſtate ſhould go to his wife during life: and though it is 
bien in the ſingular number in the original, it will take in the 
whole as if in the plural, and means all my eſtate. Then the 
wife will be intitled to the uſufructuary intereſt in all his goods 
during her life, and the plaintiff has no right to a demand out of 
that income. 1 cannot put the conſtruction, that enfants meant 
_ iſſue, eſpecially to make it too remote and the will void ; and 
there has been a caſe on a French will, wherein I determined 
otherwiſe, viz, that it meant children: and beſide there is | 
EEE ſome- 
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ſomething in the ſubſequent parts of this will, which onion 
it to children. Conſequently the bequeſt over will. be good, 
and an end put to the argument of its veſting in plaintiff's wife, 
and going to him as her adminiſtrator, But ſuppoßing the con- 
| ting ENCY . there put was not. to mean the daughter's dying of that 
illaeſs, but a dying in bis life: ſhe died. without children, and 
* conſe quently the other takes place, The laſt clanſe concerning 
Lewis means, what ſhall be left, from the idiom of that language : 7 
and I think it a very ſufficient reſiduary bequeſt, as ſtrong as 7 
leave all to my mother, including the whole not particularly diſpoſed 
of before: and that falls in with the beginning, as not intending _ 
to die inteſtate as to any part. But I do not rely barely on the 

words: it was a natural diipofition and intent; his daughter being 
then likely to die of a violent diſtemper, it was natural for him 
to make a larger proviſion for his wife in that event, and after ward 


to pive it to his brother. 


vr age Byas, Feb. 1485 Hi 50-1. 


Caſe 54+ 

A. the Rolls. 
Copy bold ſur- | Scifed 7 Sebald, A of copybold of the.p nature of Burrough 
ks poop «et Engliſh deſcendible not only to the youpger ſon but to the 


paſſes by ge- Younger daughter, which, copybold was not ſurrendered to the uſe of 
neral words all his Will, in the introduction to his will deſires all his juſt debts to 


ys e be paid, and makes a proviſion for his daughters and for his wife, 
if no: ſarren- and a farther eventual proviſion for the daughters after the death of | 
dered, unleſs the wife: and then all the reſt and reſidue of his eſtate ieal and 


ſtator had 
— beard perſonal, of what nature or kind ſoever the fame might be or conſiſt 
and oo free- Of at the time of his death, he gives to s wife, her heirs, executots, 


__ eng adminiſtrators and aſſigns. : 
copyhold is 


deviſed ex- | | TO 3 Boer, 5 | | Pg ns: 
prefily, N | The plaintif, the Sit inſiſted, that teſtator having thus made 
of forrencer uſe of a number, of words, it takes in all ſorts of eſtates he might 


ſupplied fora a 
wife, children be ſeiſed of at his death: and thet the court will ſupply the want of: 


_ or creditors: ſyrrender ; for this ought to be confidered, as if creditors were con- 


8 8885 cerned, and like 1 il. 44 f and 3 Wil. 99. 


For defendant” te youngeſt daughter. Suppoſing the-wiſe Hands 
in the next rank to creditors, and the court would ſupply the 


want of ſurrender for the wite, yet on the face of the will an 
intent ſhould appear, that the copyhold ſhould pals : but here is 


Ante, no mention of it, nor any thing to induce the court to think 


teſtator intended this for her. In Jthel v. Beane 28 February 
1743-9, a deviſe was made of all real eſtate ſubject to payment of 


debts : ſeſkgtor had no 1 but. only copyhotd . not t ſurrendered 


in the Time of Lord Chancellor Harpwicke. 


| to uſe of the will: Lord Chancellor held, that if teſtator had any 


| freehold, the copyhold would not be liable to payment of debts : 
but having no freehold it was liable. 


Sir Jobn Strange, Maſter of t he Rolls. 


The words uſed by teſtator cannot poſſibly carry it further than 
the general words all his real eflate ; which will of itſelf take in all 
the eſtate teſtator was ſeiſed of, of whatever fort, without the addi- 
tion of theſe particular words. It ſtands therefore for conſideration 
upon the general expreſſion of all the reſt, &c. There is no caſe 

where there is freehold as well as copyhold, and no notice taken of 

the copyhold in the will, that the. court has ſupplied the want of 
ſurren der. Where copyhold lands are deviſed expreſſly to wife, 
children, or for creditors, nothing paſſes in point of law for want 
of ſurrender : however a, court of equity ſupplies it in thoſe fa- 
+ vourable inſtances for the purpoſes of the will, but not for others: 


which is on the plain declaration of teſtator by expreſily naming 


. copyhold eſtate. If he had none but copyhold, all my real 
eſtate would have been ſufficient to paſs the copyhold though no 


165 


ſurrender had been made to.uſe of the will. But the general heir Hei- general 
at law, or heir: by particular cuſtom, has been always ſo favoured or by cuſtom 


as not to be diſinherited by - implication or inference from the 


not diſinheri- 
ted by impli - 


particular wording of the will. The caſes, that have been, have cation. 


turned in the conſtruction of theſe words upon the queſtion of 


fact; whether the teſtator had, what would anſwer the words of 
. his will, on which the words would operate? Then the ſurrender 


ſhould not be ſupplied ; as was before Lord Talbot in 1735. and the 
. caſe of Bethlebam Hoſpital, 10 June 1735. that all my lands would 
not paſs copyhold lands not ſurrendered, if there were other lands 
to ſatisfy it : but if ſurrendered, that will explain the gene- 
ral words, and paſs it. Here is that which would come within 
the deſcription of real eſtate, Then without ſurrender to uſe of the 
will or mention of copyhold the court will not take it from the heir. 
It is ſaid, this ought to be conſidered as if creditors : but by this will 
the real eſtate is not ſubjected to payment of debts, as in the caſe in 
Milliams. In the. preſent caſe there is nothing either by act, as by 
ſurrender, or by words though no ſurrender, to warrant the ceurt 
to ſay, the .younger daughter-is difinherited of that which by law 
. ought to deſcend to her, and that the mother is intitled to the be- 
nefit of this copyhold. The bill therefore muſt be diſmiſſed : and 
eat: * a ſtrong. caſe. for this purpoſe before Lord Chancellor, and 
the lait. | þ 


JJC Wilſon 
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Wilſon verſus Irat, Feb. 16, 1750. 


iCaſe 55. 
At the Rolls. 
One executor, A Man made his wife and the defendant executors of his will.; 
a * having thereby given her ſeveral ſpecifick legacies, and made 
: 1 her reſiduary legatee; and to the wife of the defendant a real eſtate 
dies in teſta · in fee. Teſtator's wife dies in his life. Defendant as ſurviving co- 
8 m : F executor claimed, whatever ſurplus of perſonal eſtate: there Was, as 
bert of kin, having no legacy. The plaintiffs were next of kin. GS 
but lapſes to | Ss | | 
the other ex- 
ecutor, ha- 
ving no lega- : 125 5 
Aeta It is almoſt impoſſible but in the length of time, wherein this 
. fee deviſed to queſtion has been argued, there muſt have been inſtances of ſpeci- 
his wife. fick legacies deviſed to a. perſon who died in life of teſtator. But 
it is ſaid, there is no precedent. I will not. make a new one with- 
| out proper conſideration. of the.caſes and the reaſons of them. The 
court has certainly from time to time extended this relief againſt 
- executors, though by. . 1 ſhould take it, that, as it ſtands on 
the authorities, in general the executor is primd facie intiled, un- 
leſs there is ſomething from whence a contrary intent can be raiſed 
Executor as in equity to the benefit of next of kin; for in point of law the 
Auch takes bare making an executor veſts in him, what is not otherwiſe given 
ee away; which anſwers the objection, that there muſt be ſomething 
nleſs conda- he wing an intent in his favour. The contrary is to be rather 
thewn on the other ſide: ſo that he will take as executor, unleſs 


ry intent 
reaſonably ſhewn, that teſtator might not intend ſo large a benefit 


| ſhewn. 
Pecuniary 88 i | | 
legacy ex- to him. In legacies to executor, though the caſes are both ways, 
. cludes him; yet it is now ſettled, that a pecuniary legacy will exclude him from 
_ unleſs mourn- . 8 7, Tg 
ing. O. the reſidue. not given: but. I take it in the caſe of mourning to be 
* vaid at the otherwiſe : that if mourning is left to all the relations, and the ex» 
0 to be ſo ecutor is one among others, it is not determined, * that ſhall exclude 
etermined. 3 
Ante. Dim from the reſidue : but if it was a legacy of 205. it would be 
December ſufficient to the preſent caſe. In the caſe of the death of one te- 
7+ 775% nant in common of a reſiduę, there was an expreſs declaration, that 
the reſidue ſhould not go to executor: and in the late caſe of 
The Biſhop of Cleyne v. Young, cited for plaintiff, .Lord Chancellor 
thought there was. a. ſtrong evidence of intent, that the. executor 
ſhould not have it: and conſidered it, not that the executor. wants 
an expreſs declaration, that he ſhould have. the perſonal eſtate, but 
looked into it to ſee, if any thing declaring an intent he ſhould 
net have it: and that is agreeable to what the court has gone into 
do raiſe almoſt any. ſort of equity for the next of kin to prevent ex- 
.ecutors going away with it, A bill was brought in. by Lord. King 


Sir John Strange. 


Lo 


in the Time of Lord Chancellor HazDwicks: 


| to ſettle this matter; which did not fail on any particular reaſon ; 


but. unfortunately there was a difference between the two houſes, 
and this was thrown out by way of repriſal; for I well remember 
the hiſtory of it. I ſee no difference in the caſe of a legal reſidu- 
.ary legatee (which I call an executor) if there is nothing to controul 
him, and no diſpoſition of it. The caſe of lapſe of part of a re- 
ſidue does not conclude ſo ſtrongly to the caſe of ſpecifick legacy 


— 


lapſing in this manner: and I ſhould rather think, if no caſe to 


the contrary, it has ariſen from being taken for granted, paiſing 
ſub filentio, that where a legacy to a perſon who dies in life of te- 
ſtator, it falls of courſe to the perſon, who by teſtator expreſsly or 


by the law, is the proper perſon in whom the reſidue is to veſt. 


I incline therefore, that theſe ſpeeifick things given to the wife will 
not be conſidered in the ſame light as the diſtribution of the reſi- 
due in the caſe cited, but will lapſe to executor, who ſtands in 
place of teſtator: and it is material, that if teſtatar had meant 
it ſhould have gone otherways, he might have left it to other 
particular relations provided for by the will; and he lived four 
years afterward. So that my preſent opinion is, that the executor 
is intitled thereto, and the bill muſt be diſmiſſed as to the perſonal 
: eſtate ; but if. you meet with a caſe otherwiſe determined on a lap- 
ſed legacy, I ſhall be very willing to hear it. It was ſaid, the de- 
: fendant was not to be conſidered as a mere executor, but as taking 
a a benefit by the will, having the inheritance of a real eſtate to his 
wife, which intitles him to the receipt of the rents and profits in 
; her right, and he would be. intitled to a.freehold during life as te- 
nant by curteſy, if he has à child by her: but that cannot affect 
this caſe. In Johuſon v. Tuiſt, 26 March 1734. a legacy of 12 J. 
in money and uſe of plate to one executor, and nothing to the other, 
was held by Ld. Talbot no reaſon why the ſurplus ſhould be di- 
ſtributed to next of kin, but ſhould go to both executors. 


For plaintiff was cited Wriglit v Horne C. B. by Eyre C. J. where 
deviſee of part of a real eſtate, the reſidue of which was given over 
to B. died in life of teſtator: held, he died inteſtate as to that, and 
it. ſhould not go to B. which has been ſince held by Lord Chancellor 
to be a right determination. — 
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Baker Verſus Baker , Feb. 295. "O08 Caſe 56. 


JR ANCES BROMFIELD, having a power notwithſtanding 
0 


overture to diſpoſe of an eſtate, in 1733. deviſes it in truſt to 


ſell ſo much as ſufficient to pay debts; and a rent-charge to 
ber daughter for life excluſive of any . huſband ; and all reſidue of 
the rents and profits to her daughter's eldeft ſon until he ſhould at- 

:tain twenty-one ; and after twenty-one the lands to ſuch fon and 
1 1 5 N Heirs 
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heirs of bis body „ if he ſhould die before that. age, to ſuch ah 


ſon as her daughter ſhould have, who ſhould attain twenty-one, and 


the heirs-male of his body, the eldeſt to be preferred. If no ſuch 


ſon ſhould attain that age, then to iſſue female of her daughter.; 
and for want of ſuch iſſue to her own right heirs for ever. 


The daughter, at-time of making the will and death: of teſtatrix, 
was her only child, and was then in the Jrdzes, where, during the 
life of one 1. whom ſhe had married i in the ler, ſhe mar- 
tied Mr. Baker, by —_ ſhe had one ſon. 


| The truſtee entered and ated. The daughter in 1742. brought 
.a bill againſt the truſtees, &c. and taking notice that ſhe had no 
iſſue, was intitled not only to her rent. charge, but to all the reſidue. 
The cauſe was heard by conſent, and a decree for conveyance to 
new truſtees on the truſts in the will.; which was done; and ſhe re- 


ceived and converted the rents and profits to her own uſe. The 


ſon coming of age, brought this bill for an account . and 


* of the eſtate, Sc. 


For plaintiff. The decree was s pronounced on a ſuppoſition, chat 


defendant had no iſſue. The queſtion is, whether plaintiff is not 
intitled under the deſcription in the will, and who is meant by te- 


ſtatrix? The only objection to it by defendant, who claims as heir 
at law to teſtatrix, is, that plaintiff is not a legitimate ſon. A 
baſtard may become a purchaſer, and have an eſtate given in poſ- 
ſeſſion or remainder under a will or deed by deſcription of the per- 
ſon. The general caſes have been, where named by the. chriſtian 
name ſon of ſuch a one. But in 7erk. Cent. 203, ſon or daughter 
in a feofment as well as will is a good name of purchaſe, though 
illegitimate. Perk Grants 11, Dy. 313. and Mo, 10. and 39 E. 
3. 11. Cited in Sir Moyle Finch's caſe, 6 Co, and 41. E. 3. 19. 


Lok D CHANCELLOR, 


The plaintiff is certainly not bound: _ that decree. I doubt not, 
there are caſes of baſtards taking by deſcription of the perſon: but 
the difficulty is, here are limitations over to all the other ſons and 
. daughters : were theſe to be limitations. i in a ſucceſſion and ſeries of 


baſtards? 


For plaintiff. Iti is proved, teſtatrix knew the fituation of the akon 
dant, and that there was ſuch a ſon ; which makes it ſtronger than the 
reputed name of ſon, though that would be ſufficient, The words 
are applicable to no other perſon. She conſidered him as a perfon 

in efſe, and under age: and it imports an immediate deviſe to him. 


Therefore though in e it 1s difficult to ſay, ſhe could thereby 
intend 


in the Time of Lord Chancellor HARDWICKE. 


intend to provide only for the baſtard iſſue of her daughter; yet, 
as ſhe knew of this eldeſt fon, ſhe might make a ſeparate proviſion 
For him; and, if, afterward her daughter ſhould have legitimate 
| ſons, might make a ſubſequent limitation to them: but the remote 
poſſibility of legitimate iſſue entered not into her view, The an- 
nuity ſhews, ſhe did not intend, defendant (whom ſhe knew to be 
her heir at law) ſhould have more. The right heirs were not to 
take, while one was in eſſe, to whom given before. It is like a 
limitation to heir at law after death of another; which is an im- 
plied gift for life to that other. Yau. The profits for maintenance 
ſeparate from the inheritance ſhews, ſhe meant a perſon in eſſe; and 
there are no words to ſhew ſhe meant it to a future perſon: 
nor would it be good in point of.law:; for a freehold cannot be given 
in futuro. e 


For defendant. Though defendant is not in a favourable light, the 


plaintiff is not capable of taking in conſtruction of law or by the in- 
tent. A baſtard.in order to take, muſt be in efſe, and have gained 


a reputed name, and then may take by deſcription: but there is 
no caſe, where under a general limitation, ſuch as denotes a firſt 
and every other ſon in the ordinary way, without a particular 
mark applicable to him and excluding all others. An intent muſt 
be ſhewn, that plaintiff ſhould take at all adventures againſt every 


one, although the defendant returned to Lavaroch, and had legiti- 


mate children by him, or by any other after his death. The plain- 


tiff could not contend with ſuch iſſue; and the conſtruction is the | 


ſame though that event has not happened. In Metham v. Duke of 
Devonſhire, the Duke had by will made proviſion for the children 


of his fon by Mrs, Hennage: there were words to take in all the 
children: Ld, Macclesfield held, it ſhould not be extended to thoſe 


born after the will: that the court never conſtrue teſtator to mean, 
his ſon ſhould continne in the ſame way, though it might be cha- 
rity to provide for thoſe zn eſſe; confining it to them; and held, it 
ſhould not even extend to a child zu ventre at the time: and there 
was no queſtion of the perſons meant, as here. This general provi- 
ſion was o induce the defendant to return to another way; and was 
reaſonable; leaving the children then born to be provided for by 
defendant, as nature would oblige her to. Such a will as a pru- 

dent perſon intending to provide for her own blood would make; 

which could not poſſibly mean her baſe blood, and that for daugh- 


ters allo, Her *knowing it turns the other way: ſhe muſt then 


have known his name; and would have mentioned it, if intended. 
In all laws, wherever ſon or child is mentioned, it always means 
legitimate: the mulzer or legitimate, ſhall take againſt the baſtard. 
1 Inſt. 123. 3. Dy, 345. 4. 2 Rol. 43. Cro. El. 510, 1 Iii. 
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Loxp CHANCELLOR. 
This is a matter of ſome difficulty; I will conſider of it there - 
fore. It is very proper to lee, if fuch a cauſe could not be agreed i in 

che mean time. 


Which was afterwards done w the parties. 


Caſe 57. . IPRS et e con, Feb. 20, I750. 


„ At the Rolls. 


HE. croſs bill demanded intereſt for arrears of an annuity or 
rent-charge. Litton v. Lifton, 1 Will. 541, 2nd Lady Fer- 
rers v. Lord Ferrers. Tal. 2. 


Intereſt of .. Againſt ich it was urged, that intereſt is never given for arrears 
arrearsof of an annuity, wherever it is diſcretionary on conſideration of the 
annuity diſ- h hank the Rot £, 

eretionary on Circumſtances; as where it was to exhauſt the fund for creditors, or 
the circum- to diſinherit an heir at law; both which circumſtances concurred 5 


ſtances. here, and ſeveral circumſtances of Os 
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Sir Jobn Strange. 
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The queſtion of intereſt is in ſome degree diſcretionary in the 
court: but not ſo arbitrary as to ſay the parties ſhall have intereſt or 
not juſt according to humour, but on the circumſtances; and the 
determinations of the court on queſtions of that nature if relative to 
the cauſe: otherwiſe no opinion could be framed of the rule of the 
court. If creditors may not be paid even their debts, if theſe arrears 
are paid with intereſt, that will have weight in ſome reſpects: but 
that does not appear in the cauſe, nor any thing as to hardſhip on 
an heir at law; and till that is made part of the cauſe, cannot be 
.taken notice of. 
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The opinion of the . Was 3 on the iaterpoſtion of 
| nase for liberty to introduce thoſe circumſtances, | 


Caſe 5 Earl of Stafford verſus Buckley, Feb. 23, 2 7 50. 


1 ICHARD cANTIL EON. in 1734, made his will; fiſt, 
nnuity in 


fee, granted. recitiegs the ra made for bis wife on their marriage, be 
by K out ot | 
a duties, is not 2 rent, -nor realty, nor within ſatute of frauds, nor S. de Dom, but being ſet- 
tled on A. and heirs of her body, is a fee ſimple conditional at common law, the remainder over void, in 
caſe of a common perſon ; and A. having had ile, may bar poſſibility of reverter. 


ſays, 


in the Time of Lord Chancellor Hazowicxe: 


ſays, if there ſhould be any deficiency in that, it ſhould be ſatisfied 
Hut of his other effects: then, after giving ſeveral annuities and le- 
gacies, he ſays, © I hereby conſtitute and appoint S. and G. joint 
Fe executors of this will; praying them to ſce the ſaid jointure and 
** legacies paid; and directs them to take care of the education of 
| his daughter, to whom he gives 200 J. per ann. until ſhe is married 
with their conſent, or come of age: then directs them to intail on 
his daughter and her iſſue all the eſtate and effects, which ſhould 
belong to him, after payment of the aforeſaid jointure, annuities and 
legacies: but in caſe of her death and failure of her ifſue he defired 
them to divide moietively between his two nephews; © My in- 
e* tention being that the capital be laid out and ſecured and the 
© jntereſt be made good to my daughter for life and to her lawful 
4 heirs for ever, but in caſe of her and their failure, the ſame fhall 
go to my faid nephews moietively. „ 


This will was not executed according to the ſtatute of frauds: it 
was made in London, but having gone to the Indies, and ſent for 
back again, it was very much damaged, and ſeveral blanks in it. 


Lord Stafford having married the daughter with conſent of the 
executors, he and his wife brought this bill for the general purpoſe 
of carrying into execution the articles made precedent to their mar- 
riage, ſo far as they relate to the eſtate of the teſtator, in which Lady 

Stafford was intereſted; to have an account of that eſtate ſo far as 
it came to the hands of any of the defendants; and to have that and 
the real eſtate of teſtator ſettled, conveyed, and diſpoſed of according 
to the will and articles, and for that purpoſe to have ſeveral queſ- 
tions, made doubts between the parties, determined, | 


For plaintiff. Firſt, what is the ſubject matter of the will, and 
the eſtates to be governed by the directions to carry the will into 
execution? The teſtator left 10001. per ann, granted by K. C. 2. 
out of the Barbadoes duties; as to which there are two points to be 
_ conſidered: firſt, whether it could paſs by the will? Next, if ſo, 
whether it is given: As to the firſt, it is a very particular caſe; it 
appears a grant ot the profits arifing to the crown out of the iſland 
of Barbadoes in reſpect of the ſovereignty of the crown over that co- 
lony; for it is not properly a rent, but a ſpecifick proportion of the 
produce of the iſland, and is paid to the crown in ſugar ; being ac- 
tually paid in pecze, the landholder not compounding for money. 
The grant is in conſideration of a ſurrender of a title claimed under 
letters patent to the Caribbee iſlands themſelves ; Lord Carliſſe having 
had from K. J. 1. a grant of all theſe iſlands : but the colony ſuc- 
ceeding, objections were made to that extenſive grant; which pro- 
duced an accommodation, v/Z, a certain annual payment out of 


thoſe 
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thoſe very profits ariſing to the crown in reſpe of the ſeigniory of 
the iſland : but that was not quite effectual to the grantee, prior 
charges exhauſting it: therefore a new grant was made, which is 
now in force, to Lord K:nzoul and his heirs, introducing collateral 


| ſecurity, directing payment to be made in caſe of deficiency out of 


any other of the King's revenue, as out of the exciſe, which the 
King might charge as much as lands of the crown, of which he 
was ſeiſed in fee. This grant in fee afterward came to the teſta- 

tor. The queſtion is, whether this is not real eſtate? Properly 
ſpeaking, it is not that, which lies in tenure: nor is it perhaps pro- 


perly and ſtricly a rent, becauſe that is money paid: but it is a 


profit apprendre out of the Caribbees, and is like tithes, which are 
part of the profits, and, if extraparochial, belong to the King jure 
coronæ. It certainly favours of the realty, being paid in reſpect of 
the tenure of the land, and incident to the ſovereignty, granted by 
letters patent of England, and cannot be granted otherwiſe. Where 


a dominion is held of the crown of Great Britain, though they have 


laws of their own within the ſeigniory, yet, wherever there is a 
grant of the - ſeigniory itſelf, or of any thing arifing out of the 

ſeigniory, which paſſes by the King's letters patent, and muſt be 
carried into execution in this kingdom ; they are governed by the 
laws of England: as was held in the queſtion concerning the ifle 
of Man, as reporred by Ld. Coke. Althoogh this four and a half 
per cent. ſhould be raiſed by acts of aſſembly of thoſe iſlands, and 
therefore not compriſed in any of our civil liſt acts, it comes in lieu 
of the reddendum to the crown. To apply for the effect and benefit of 

this grant it muſt be by the letters patent to the King's managers 
here. According to the final determination in the bankers caſe 

an action would lie for it, affiſe or diſtreſs, An information in 
nature of trover would lie for the crown, as if the crown had 
the land itſelf, The ſame is held as to the grand commotes in 
Wales; the land within the Lordſhips marchers was governed by 
the particular laws there: but the ſeigniory itſelf was govern- 


ed by the laws of England. Then this is ſubject to the laws in Eng- 


land, and ſo ſubject to the ſtatute of frauds, Tf this is a realty in 
Barbadoes, it may indeed paſs by this will, ſuppoſing the ſtatute of 


| frauds does not by uſage take effect there; for uſage is a ground to 


receive it, though never enacted. But if it is a realty in Barbadoes, 
yet, being payable in England out of that duty, it is a realty in Eng- 
land alſo, and ſo within the ſtatute of frauds, Though the word 
hereditaments is not in the ſtatute, if therefore it ſhould be held to 
extend no farther than lands or tenements, it would deſtroy ſeveral 
deviſes.: for advowſons, rents, tithes, fairs or markets, have been held 
within that ſtatute; becauſe the ftatute is co-extenſive to, what is 
called real eſtate. The grants by King Charles Il. to his natural 
children were payable out of the hereditary exciſe granted to him by 
-parliament, and ſo, much leſs favouring of the realty than the pre- 
tent caſc: yet though they have not been determined to be real 
| E 5 
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eſtate, they have been conſidered in that light, and ſettled as ſuch, 
A very little matter will make theſe inhetitances real eſtates ; as titles 
of nobility, by virtue of the place inſerted in their patents; and fo 
within the ſtatute de donis. But ſuppoſing this a perſonal annuity 
in fee, and not to be conſidered as a rent charge or any rent iſſuing 
out of any ſort of land, the queſtion is, whether the teſtator has given 
it? It is plain, he has not; for he has given nothing whatever to his 
executors by words of bequeſt; only directing what they ſhould do 
with that which veſted in them as executors eo nomine; and nothin 

but that did he mean they ſhould entail. Then, ſuppoſing this to be 
perſonal, it cannot go to executors, though the teſtator might perhay 

diſpoſe of it as an hereditament he was proprietor of. Though there 
cannot be a recovery of it, becauſe it is not real, yet has it a de- 
ſcendible quality. An annuity in fee deſcends to the heir. It may 
in one ſenſe be intailed ; as it may be granted to one and the heirs of 
his body; where the condition would not be performed, unleſs iſſue 
had: but it is not properly that, which would veſt in executors as 
ſuch. Nor does teſtator ſeem to have had it in view; the eſtate he 


ſpeaks of, meaning a capital to be laid out at intereſt ; which could 


not be the capital of this annuity. Teſtator had an eſtate in France 
as well as England, and knew, what veſts in executor, heres in mobi- 
libus by the Roman law. This would not be aſſets for debts, No- 
thing, which goes to the heir, is applicable to debts, unleſs the heir 
is bound. A bond or covenant debt is to be paid out of a real eſtate, 
becauſe the heir is to pay it ; not that it binds the real eſtate, 


The queſtion then is, what ſettlement is to be made of this groſs 
| perſonal eſtate. Nothing happening ſince death of teſtator can vary 
the right. The ſettlement now muſt be ſuch as would and ought 

to be made juſt after his death; and then the intereſt of the remain- 
ders would be out of the queſtion. To ſee what that ſettlement 
ſhould have been by the executors, in whom the whole legal eſtate 
veſts, firſt what was the clear intent of teſtator ? Secondly the con- 
| ſequence of that in law and equity? Thirdly, ſuppoſing there are 
tome words, which though uſed by teſtator conſiſtent with his own 
intent, yet the court may lay hold of to reſtrain the ſettlement on his 
daughter, how far it is to be reſtrained, and in what manner? His 
reat intention was plainly a perpetual entail, It does not appear 
through his whole will, he had a notion of any rule of law or equity 
to prevent it, The word uſed is entail ; which is a technical term, 


uſed elſewhere as well as here, but introduced here by the ſtatute de 


donis; meaning a particular ſort of ſuccethon in a particular channel, 
not to the heirs in general. The word following has the ſame mean- 
ing. iſſue, as a word of limitation, becauſe to take indefinitely, it is 
iſſue for ever, Then ſuppoſing her iſſue ſhould fail, (which is that 
iſſue to whom before limited) he grafts a remainder on it, when ever 
that failure ſhould be. Then by the rules of law and equity ſuch a 
You Ho ff FF limitation 
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limitation is void : though perhaps in the original there might be no 
great reaſon why it ſhould not be made good cy pres, yet as to per- 


ſonal things the rule is, wherever teſtator intends a perpetual ſucceſ- 
ſion to the iſſue of any one, a remainder after ward is abſolutely void. 
The rule is the ſame in equity. Its being on truſt will not vary it: it 
was ſo held on Sir Richard Groſvenor's will. In Lord Gecrge Beauclere v. 


Miſs Dormer the deviſe was, I make Miſs Dor mer my univerſal heir 
* and executrix ; and if ſhe dies without iſſue, then to go to Lord 


George: Your Lordſhip held it to be void, The queſtion there 
was how it ſhould be conſtrued ? For if as an indefinite failure of 


iſſue, the court would not make it good cy pres; as they might, if a 
failure at the time of the death, In that great queſtion of the double 


contingency, where the ſettlement of the perſonal was to go with the 
real eſtate to one for life, remainder to the firſt and every other ſon 
in tail, and for want of ſuch iſſue, over; all the old caſes (ſeveral of 
which are in Pollexfen) held the limitation over void; and until FHg- 
gins v. Dowler * that was not doubted : but there it was in an obiter 
opinion of lord Cœeper, and the diſtinction introduced of a double 

contingency. The Maſter of the Rolls held, that if teſtator meant a 
perpetual ſucceſſion, it could not be made good cy pres: ſo did Lord 
Talbot in Clare v. Clare. It came before your Lordſhip collateral- 
ly only in Leviſen v. Groſvenor, where it was not neceſſary to the 


determination; vig. I deſire my truſtees to limit this, as the real 


*« eſtate is limited, as far as may be by law and equity:” your Lord- 
ſhip held, that was a particular caſe from the reference to ſettle ac- 
cording to the rules of law and equity: but that, without being 
bound on the general queſtion, there was good reaſon in the diſtinc- 
tion of the double contingency taken by the Maſter of the Rolls; 


who conſidered it thus: to his firſt ſon, if he has a firſt ſon, but if 


no firſt ſon, then over; that one of the contingencies being good, 
the other bad, the limitation over will be ſupported by that contin- 
gency allowed by law, being within a compaſs allowed of. But your 
Lordſhip would not be bound by that, but clearly held, if ever there 
was a ſon, though born but for a moment, there was an end of the 
limitation over, it could not be made a good cy pres, though there was 
a way of doing it, but muſt be attended with the conſequences, when 
the teſtator had limited in perpetual ſucceſſion. In the preſent caſe © 
there has been a child, a daughter, (though now dead) in whom it 

veſted, and ſo an end of the remainder over; although that child's 
intereſt might be deveſted on the birth of a ſon, yet till the eſtate 
opened, it was an actual veſted intereſt, and prevented the remainder 


over from ever taking effect, as much as if void ab initzo, But ſup- 
poling (which is the 3d conſideration) there are ſome words, the 


court may lay hold of to turn iſſue into a word of purchaſe, what | 

ſort of ſettlement is to be made on the iſſue as purchaſers? If to 

take as purchaſers, it muſt be either by analogy to proper entails, 

(which teſtator lecms to e in view) vig. the firſt and every other 
| | ſon, 
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ſon, and on failure to daughters, or all of them to take generally: if 
the firſt way, it muſt wait for the death of Lady Stafford for thoſe 
children to be born of her. The contingency, on which the remain- 
der over is limited, cannot be allowed, nor is there any thing for the 


court to lay hold on to make it good cy pres. If all were to take as 


purchaſers, it muſt wait, till it is ſeen what children there are: but 
it will veſt as ſoon as born, for they muſt take abſolutely, unleſs words 
are found confining it to thoſe living at time of the death, for other- 

wiſe the court will not do it: as your Lord(hip held in Miſs Dor- 
mer's caſe, where the adverb then was held too little to lay weight 
upon: nor would the word living do. Here the limitation over is 
not to take effect till a failure abſolutely of her children; which 

would give her an eſtate tail; and then the limitation over is void 

according to Higgins v. Dowler. If it had been land deviſed to her 
for life, remainder to heirs of her body, it is never held otherwiſe 
than an eſtate tail, unleſs where there has been a truſt, which muſt 
be executed, or that the words of the will ſhewed clearly the firſt 
taker ſhould have an eſtate for life only, which is not ſo here, Bag- 
ſhaw v. Spencer was determined by your lordſhip on other principles; 


that it was a clear intent to give the firſt taker an eſtate for life; 


and alſo that it was a truſt to be executed; though not directed 
to be ſo; and therefore you put an end to the diſtinction, which 
had been made; becauſe all truſts are executory : and there were 
other words, none of which are here. 


Next whether plaintiff is intitled to profits of this eſtate from death 
of her father ; it being contended, that till her attaining twenty-one 
or marriage with conſent, they are to accumulate for remainder-men, 


whoever they ſhall happen to be, when capable of taking; for that 


till the jointure, annuities, Fc. determined, it cannot appe-r, what is 


to be intailed : but that objection ariſes from too narrow a conſtruc- 
tion of the word after, which means ſubject to the payment of them: 
for one of the annuities is in fee; and it is impoſſible, when he in- 
tended, it ſhould be intailed on her and her iſſue, he could mean, the 
ſettlement ſhould wait till determination of that or of the jointure. 


For defendants the nephews. The 1000 J. annuity, if given by 
the will, paſſes thereby notwithſtanding the nature of the ſubject of 
the grant, and the formalities required by the ſtature of frauds. The 
nature of the thing may properly be.illuflrated from the remedy the 
law gives for it; the conſtant method of F:zherbert and Coke. The 
remedy in this caſe is merely perſonal, againſt the perſon of grantor, 
or his heir on account of aſſets deſcended ; a writ of annuity, no aſſize 
or diſtreſs, it not ſavouring of the realty ; therefore different from a 
rent charge: which gives the ſame remedy, that lies for the land 
itſelf ; ſo that there is nothing from the natute of the thing to pre- 
vent its paſſing by the will. Thus in the grant of a common perſon : 

4 | nor 
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il © Nor is there any difference in the caſe of the crown. The king can- 
not indeed be charged in his perſon ; which, the mirrour ſays, is an 
abuſe of juſtice, that writs ſhould not lie againſt the king as well 
as others: but that is from the neceſſity, the law ſubſtituting a pe- 
tition of right inſtead of a perſonal election: no difference from 
thence in the nature of the thing itſelf ; nor from the fund out of 
which it ispayable. The argument of its coming in lieu of the iſlands 
themſelves, and therefore of the ſame nature as what it comes 

in lieu of, proves too much; for that would prove, that money 
coming in lieu of it ſavoured of the realty. Smith v, Boucher, Hob, 
248, thews, the addition of the fund, out of which the annuity is to 
be paid, was not to furniſh any argument as to the nature of the 
grant, but for benefit of the grantee to point out where he is to go 
to receive it. This is by no means within the ſtatute of frauds ; the 
conſtruction of which the court will pot incline to extend; as it is 
an incapacitating clauſe, diſabling the owner from doing that which 
he might do, Ne „„ 1 


IR > 
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Lok D CHANCELLOR. 
That ſtatute has certainly received the moſt liberal conſtruction. 


In Aſbburnbam v. Kirkall the judges confidered the Mortmain 
act as going to diſability of that ownerſhip, the owner of the 
land had; and one caſe, they relied on, was in Sid: on the ſte- 
tute of frauds. This is very different from the caſe of tithes ; for 
which ejeQment will lie, Even in the caſe of corn-rents reſer- 
ved on a leaſe if one was to deviſe, that a debt ſhould be paid out of 
the money, when it came into the receiver's hands, it could not be 
conſidered as ſo favouring of the realty, as that the will muſt be ac- 
companied with all the requiſites in the clauſe of that ſtatute. Seve- 
ral inſtances muſt have been, where the owner of an annuity has 
done ſo: yet no caſe is cited for that purpoſe. But if it be a realty, 

jt muſt be confidered as ſuch in the place from whence it came : and 
though ſaid to be the ſubject matter of letters patent in Ezg/and, that 
will not go ſo far as to make it conſidered as ren here But 2 Wl. 
75. puts this out of the caſe. Ne+t whether teſtator dehgned, or 
bas done ſufficient, to paſs it? Though no dect diſpoſition of any 
thing to the executors, the precedent part of che will {uppoics neceſ- 
ſarily the whole fund to be in them, This the! is an implied gift to 
them; and would carry every thing, except ſuch as either the nature 
of it or the want of formalities in the will would prevent; for that 
impediment would prevail, even if there had deen an expreſs deviſe 
to the egecutors. He had his general eſtate and effects in contem- 
plation; and it would be very extraordinary, that he ſhould omit ſo 
conſiderable a part of his property. As to the conſtruction of the 
limitation, his daughter is made tenant for lite, or to have the ufu- 
fructuary intereſt of this perſonal eitate for life, with a gift over to 
| | e her 
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her iſſue, ſuch as ſhe ſhould leave at time of her death: but if ſhe 


died without ifſue living at the time of her death, then over to his 
nephews. To conſtrue it a tenancy in tail in the daughter the court 
muſt reject the words added in explanation, There is no inſtance, 
where ſo reaſonable a foundation to connect the ſubſequent to the 
former words, and make both relative to one point of time, that the 


court does not confine it to the time of the death, Atkinſon v. Hut- 


chinſon, 3 Wil. 250 and the court makes large conſtructions for that 
purpoſe, Forth v. Chapman 1 Wil. 663, Miſs Dormer's caſe, your 
Lordſhip held, was a flat intail without any words to lay hold of to 

confine 1t to the death; which the court is 1nduſtrious to find out to 
prevent its being a void limitation. Subſequent facts may and ought 
to be taken into conſideration; for this was no immediate deviſe of 
any thing, but ſuch as required to be carried into execution by inter- 
vention of a court of juſtice. Although Lord Talhot's opinion in 
Clare v. Clare was on a ſuppoſition that the court could not take in- 
to conſideration ſubſequent events, yet in the very next year in Hophins 
v. Hopkins he bimſelf declared and founded his opinion upon not 
only the poſſibility but propriety of the courts doing it. The 
double contingency is out of the caſe by the birth of the daughter: 
nor will that make any difference, 


As to the accumulation of the ſurplus profits above the 200 l. 
maintenance till the daughter's marriage, the queſtion is, whether 
they are part of the intereſt or of the capital? They are part of the 
capital: other wiſe the direction about the maintenance is nugatory, 


if ſhe was to take the whole of the intereſt abſolutely. They will 


be confidered therefore as part of the general fund which teſtator 
has directed t to be e and go accordingly. 


LorD CHANCELLOR. 


The firſt queſtion made is, whether this annuity is to be 


. conſidered as in nature of a rent and to partake of the realty, or as a 


mere perſonal thing to a man and his heirs inheritable according to 
ſuch rules of deſcent, as the law allows to ſuch perſonal things? And 
that in order to introduce another queſtion, whether or no it could 
paſs by a will not executed according to the ſtatute of frauds? I am 
clearly of opinion, it is a mere perſonal annuity, having no relation 
to lands or tenements, or partaking of the nature of a rent by any 
means. Firſt, this would be ſo, if the fact was, as the plaintiffs 
counſel endeavoured to repreſent as to this duty of four and a half 
per cent. but the fact fails them, Suppoſe it had been in the ſtrong- 
_ eſt manner for the plaintiff, vig. that King Charles I. had granted 


theſe iflands to Lord Carliſle with a reſervation of a ſtrict rent of four 
and a half per cent. in ſpecie on the product of the iſlands, and after- 
ward King Charles II. had granted 10007, per ann. in money out 
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Part of arent of the produce of that rent to Lord Kinnoul and his heirs : this would 

my ve A nen have been a mere annuity, even ſuppoſing that had been the caſe, be- 

rent reſerved Cauſe a rent Cannot be reſerved or granted out of a rent, Pait of a 

ern ata, tent may be granted indeed: but a new rent cannot be reſerved or 

188 granted thereout, becauſe no diſtreſs can be or aſſize taken of it, as 
there is nothing to be put in view of the recogniſors of the aflize ; 

which, the rule is, is neceſſary, and has been fo determined, Con- 

ſequently if the four and a half per cent. in ſpecie had been a rent 

like a corn-rent, this would not have been a rent; for this money to 

be paid out of that produce 1s another'thing, and cannot be taken to 

be part of the old original rent, which was reſerved in ſpecie: but 

this not like it. Conſider the laws of Barbadzes (which is the prin- 

cipal, and, I believe, the reſt of the Leeward iſlands fall under the 

ſame rule) and the act of aſſembly, by which this is granted. It is 

in the expreſs words of the grant a cuſtom or impoſt, a duty on ex- 

orts from the iſland, and no reſervation out of the iſland, though it 

ariſes out of the produce : ſo that it has no relation to the caſe endea- 

voured to be made of it. Conſequently this annuity in fee is a pet- 

ſonal inheritance, what the law ſuffers to deſcend to the heir, but has 

nothing to do with the realty, as appears from Co. Lit. 20, and ſo 

Advewſons. not within the ſtatute of frauds; for lands and tenements only are 

e within it. An advowſon comes indeed under that deſcription; for 

frauds but an it may be held under knight ſervice; and rents partake of the nature 

annuit) in fee of land, follow that, and conſequently are all within that ſtatute : but 

not a perſonal 
zaberitance. nothing i is within it, which is not a real right cr intereſt, or partakivg 


of the ey] z as this annuity is not, though granted in fee. 


The firſt remaining 1 is, whether this, which appears 
to be a perſonal annuity in fee, and conſequently a perlonal inheritance 
deſcendable to the heir, is concluded or compriſed in the will ſo that 
the executors have an intereſt in or power over it; for it may be either 
way. The ſecond conſideration is as to the limitations to be made; F 
how far by this will they my take effect, or are too remote. 


As to the firſt, Ithink, it is a queſtion of ſome Des and pot I 
do not know that it will be of conſequence between the parties, 
There are to be ſure no words deſcribing or giving it: nor has teſta- 
tor given any part of the real eſtate : nor could it be deviſed, if na- 
med; becauſe not executed according to the ſtatute of frauds. As to bis 
: perſonal eſtate, he has made no particular legacy of the teſidue of the 
rſonal ſo as to include perſonal things which would go to executors; 
much leis perſonal things which would not go to executors, but are 
deſcendable to heirs according to a courſe of deſcent che law allows of 
as to that: but here are words, that point that way, viz. eſtate and 
effects, which are made uſe of more than once in the will, Where 
he intends to make a ſalisfaction to his wife for the deficiency of her 
proviſion 
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roviſon on her. marriage, he does it out of all his other etfects; 
which words would have been ſufficient to have charged any eſtate 
of his, that could paſs by this will; whether ſuch as is ſtrictly perſo- 
nal and aſſets in the executors, or ſuch perſonal as was deſceudable 
to the heir; therefore ſufficient to have charged this annuity to have 
made ſatis faction to the wife, if occaſion to reſort thereto; becauſe 
there was a clear intent. to provide a fund for that purpoſe, and that 
annuity would have paſſed by this will, if eſpecially named. This is 
only an obſervation, not conlufive, on the nature of the will and uſe 
of the word effects. In the clauſe creating the preſent queſtion he 
has given nothing to the executors, nor made them reſiduary lega- 
tees in truſt : and therefore nothing veſts in them, but what properly 
does ſo by naming them executois. All the reſt of the perſonal 
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eſtate that could paſs to executors, would go to them: but this is a Annuity in 


kind of perſonalty, which according to Do#or and fludent would not 


named executors. The queſtion is, whether on theſe words to in- 
tail on her, &c. compared with the former part, there is ſufficient to 
paſs by words or implication this annuity to the executors, or whe- 


ther there are not words ſufficient to give them power to convey, It 
is too much perhaps to ſay, that theſe latter words are ſufficient to 


paſs any intereſt to them, provided that did not paſs by naming them 
executois ; which it did not: but why ſhould it not give them a power 


to convey ? For one may give a naked power to executors to ſell or —— power 
O executors 


| | s ty ſell or con- 
words, The word eſtate is the moſt general that can be uſed; and vey. 

Extent of the 
word eſtate. 


convey, Cc. without giving any thing to them. Conſider the 


according to all the caſes ſufficiently compriſed all kind of eſtates ; 
eſpecially when by ſaying eſtate and effects he points at both real and 
perſonal ; and therefore I do not lee 1n point of law or reaſon, why, 
if this will had been executed according to the ſtatute of frauds, theſe 


words would not have enabled theſe executors to have ſettled his 


lands in England; for it was his intent, theſe executors ſhould be his 
truſtees for that, and make a ſettlement of his whole eſtate ; eſpecially 
when it is ſaid, after payment of the aforeſaid jointure, Sc. which 
carries me back to the obſervation of the direction to make good the 
jJointure ; and therefore this direction to the executors is as large as 
that charge before. If then within this power lands would have 
been included, provided the will had been executed according to the 
ſtatute (for at this day a man cannot give a power to his executors to 
ſell his lands by a will not executed according to the ſtatute) I ſee 
no reaſon why this annuity is not compriſed ; the words being ge- 


neral enough to take it in; and nothing in the nature of the eſtate 


preventing its operating upon it, T incline therefore, that the execu- 
tors have power to ſettle this annuity. | 


| Which leads to the next queſtion : ſuppoſing this annuity is in- 
_ cluded, and it is not doubted, but the reſidue veſts in the executors. 


eco nomine, in what manner that it is to be ſettled, and how far the 
| ey x ; limi- 


fee goes not 
f . do, nor aſſets 
be aſſets in executors, and conſequently will not go to them by being ia, executors, 
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limitation is to take effect? I will conſider this in two lights : fiſt 


as to the annuity, which is not a perſonal thing to veſt in executors 
eo nomine: next as to the ſurplus, which is merely perſonal, and would 
veſt in them by virtue of making them executors, 


As tc the annuity, I think, it will fall under a different conſidera- 
tion from the reſt of the perſonal eſtate. If eſtates of a different na- 
ture are compriſed in this clauſe, Forth v. Chapman is an expreſs au- 


: Will. 663. thority for me, that the words ſhall receive a different conſtruction 


Different con. according to the nature of theſe eſtates. Suppoſing therefore land 
ſtruction on was compriſed in the direction of the truſt, and the will ſo executed 
fame clauſe as to have affected lands, the court could not poſſibly have directed 
nature of the any other ſettlement of the land but to the daughter in tail. Un- 
eltates. doubtedly ſo, if it had ſtood on the firſt words to intail on her, &c, 
How is it explained by the ſubſequent clauſe, wherein the teſtator 
has declared his own intent, and made the conſtruction himſelf ? 
There it would have been a direction, the ſettlement ſhould be on her 
for life: but ſaying her lawful heirs for ever, will be conſtrued 


by the preceding word iſſue, which will make an eſtate tail in her. 


So it would be as to land: the queſtion then ariſcs as to this particu- 
lar inſtance of annuity ; which is not real, but an inheritance of a 
' perſonal thing deſcendable to the heir. The proper kind of limita- 
tion that is capable of is diſtin from mere perſonal goods and chat- 
tels. The teſtator, having purchaſed it, was ſciſed in fee of it at the 
time of making the will; and might direct it to be ſettled as ſar as 


by law allowed to be ſo; not by way of ſtrict intail ; becauſe not 


within the ſtatute de donis according to Lord Coke, No writ of entry 
could be brought of it: nor is it real eſtate: and the very ſtatute it- 
ſelf ſhews it in the beginning of it, nothing being included therein 


Lands and te- but lands and tenements and what partakes of their nature: and 
nements only. Cy. Lit. 20 ſays, in all theſe cafes grantee has a fee conditional as be- 


within ſtat, de | . bis 
ok. forte the ſtatute, The ſettlement then to be made of it, ſuppoſing 


the firſt queſtion that it is included in this power in the will, is in 


Noremainder this manner; to the daughter for life and the heirs of her body; 
over of eſtate. hich is in her a fee {imple conditional, The executors then clearly 
e could not carry it over in remainder to the nephews; for no remain- 
der could be created of any eſtate not within the ſtatute de donis; for 

poſſibility not before it was a poſſibility of reveiter, out of which a remainder could 
| not be, upon this notion, that being but a poſſibility it could not be 
| * grantable over: and if before the ſtatute de denis a man had granted 
lands to anoiber and the hens of his body, and ſaid in detault of 


— 


ſuch iſſue over to B. and his heiis, that grant over had been void, and 


on the having iſſue the condition had been performed, and the [gran- 


tee himſelf might have alicned fo as to have baired the poſſibility of 


reverter. So here as this annuity is not within the ſtatute de donis, if 


ſettled according to this will to her for life and the heirs of her body, 


if carried over in default of ſuch iſſue to the nephews, that would have 


been void: as ſoon as iſſue had, the condition is per formed; ſhe 


might have aliened, and barred the poſſibility of reverter to the 
n N 8 donor. 


1 
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in the Time of Lord Chancellor Hazpwicke, 


donor. Here iſſue has been had; and conſequently an abſolute fee 


muſt be, if a ſettlement is made according to this will. This I take 


to be the legal conſtruction of this deviſe according to the different 
nature of theſe eſtates: and this (for I would not be miſunderſtood) 


will not affect thoſe grants, to which this has been compared, which 


have been frequent, of annuities by the crown of this kind with 
remainders over; for though a common perſon cannot grant a 


_ poſſibility, the crown can; as it may grant a chy/e in action; and 
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according to Miles v. Williams, 1 Wil. 2 52, (which is truly reported)Grant@ of 
his grantee may ſue for it in his own name; although a common — 


perſon cannot grant. a cho/e-in action ſo as to enable grantee to brigg may ſue in bis 


an action in his own name. I do not take it, that before the ſtatute eren, not 
O Ot Aa com- 


which differs all theſe grants of the crown from cates of common 


perſons. Therefore on the directions in this clauſe, if a ſettle- 


ment had been made, the executors muſt have ſettled it to the 


daughter, and the heirs of her body ſo as to be a fee conditional 


with a power after iſſue had. to alien, and prevent poſſibility of re- 


wertete 


3 As to the reſidue, -which is merely perſonal, it is different; 
for according to Forth v., Chapman a. different conſtruction may be Perſonal ef: 


de donis. the poſſibilitiy of reverter in the crown could be barred ; mon pero. 


ſects not to be 


put on 4he ſame words in reſpect of eſtates capable of ſuch a — 


limitation in tail, and of thoſe not capable of it: and I. am ot petuty 10 


opinion, that the limitation contended for by the nephews is not beir of body; 


ſo, nor was that the teſtator's intent, nor are the words capable of 
that. conſtruction, vi. that the daughter ſhould have an uſufruc- 
taary intereſt for life, Sc. This muſt be conſideted of perſonal 


effects merely. The firſt words, taken with the explanation 


afterward made, ſhew iſſue meant in the ſame ſenſe as herrs, and 


has the ſame conſtruction in wills according to all the caſes, and 
that ef Miſs Dermer; in which I held, that even where the firſt 
limitation was not for. life, but to. A, and if A. dies without iſſue, 


cover to B. that was too remote, becauſe it was a failure of iſſue 
Is inſinitum, and that-I could not be warranted to ſay, theſe words 


muſt be tied up to a dying without ſuch iſſue or without heits at 


time of the death. Here are not any words to change ue from 
the common and legal conſtruction; for 1 do not fee even in the 
ſubſequent wrords, which are inſiſted on, any thing to reſtrain the 
failure of iſſue to the time of her death: but, let them fail at 


any time, the meaning was, it -ſhould go over. Here it is ex- 


preſsly given to the daughter for life; which words muſt be taken 
into conſtruction of the firſt part, and explain them. In the 
former part he has explained his own meaning to be to make a 


ſettlement of this money to the line of heirs. of the body of his 


daughter in perpetuity ; which intent, or of the limitation over 


afterward, the lay will. certainly not admit: nor was any thing 


| Vor. II. e "Sa 8 farther 


remainder 


id. 
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Farther from his intent than to confine it to a dying without iſſue 
at time of her death, Conſequently it is too remote, and the ne- 
phews can take nothing. But though bad as to the nephews, it 
may be good as to the iſſue to veſt the property in them: but re- 
ſetve that queſtion (which We does not concern the annuity) 
till aftet che pO. 2 | 


The „ remaining. queſtion i. is as to the ED contended to 
de eccumblated. I am of opinion, the true conſtruction is, that 
it is ſabjeli to the aforeſaid annuities, *&c, ; one of which was in 

fte. Nor does teſtator import, that the 200 J. was all ſhe ſhould 

5 have: and there are ſeveral inſtances, where a particular ſum is 
directed for «maintenance, and afterward a ſettlement to be made 
© notwithſtanding ; the 200 1. being only directed by her father 
to reſtrain, what ſhould be for her maintenance. The profits 
therefore over and above the maintenance, 80 and 2 to the 
[Pu 


The 1000 annuity _ thee ſurplus of the perſonal eſtate are 
ſubject 10 the power given to the executors; and the annuity, 
being capable of a limitation to the daughter and the heirs ef 
her body, did by virtue of the will veſt in her as a fee ſimple 
conditional at common law; and ſhe, having had iſſue, is ca- 
pable of aliening c or ſettliog the . and the limitation over is 


- void. 


Note. Snell v. Read... 55 Auguſt EY was Cited at «the bar: a 
- deviſe of a chattel intereſt to truſtees to ſettle on his daughter and 
- heirs of her body, but if ſhe ſhould die leaving no - heirs, then 
over, the deviſe over held Wo. 


And alſo the caſe of the -New. RiveroCompany: ; nh Lord Chan« 
cellor ſaid, was of ſo much land Agud coopert” : but there was no 
act of parliament alteripg the nature of them.; and they are 
forced to nevi fines, 4n all the. counties, through which the river 


6 


by 0. 3 "Vaughan erſus Farrer, Feb. 26, of 50- 1. 


lumen, OH ALLEN deviſed alt the refidue of his real and pe 


tat. 9G, 2. | 
e feed ſonal eſtate to the.defendant for life: but in- caſe ſhe married, 


for life not en- and left. children at the time of her death, the whole to ſuch 
larged by im- child or. children: but if ſhe ſhould die without Hive, then ſhe: 


22 —.— might diſpoſe ef 500 J. by will or deed in writing to ſuch uſes, 


85 to preſerveas ſhe ſhould think proper: but in default of ſuch iſſue, and for 


intent for the 
r want of ſuch diſpoſition, n ſhould erect, in ſome convenient 


ion. ; : | d 1 : , | 2 | <p | "Pace 


in the Ti ime of Led Chancellor Haxẽůwickz. 


place in or near the city of York, an boſpital for the ſupport and 
maintenance of as many poor old men, as the furplus of his eſtate 


and effects would admit of, and to put in as many as they ſhould 


think proper in their diſcretion. 


The plaintiff brought this bill as lie at law and next af kin Dyi 
of teſtator to have the will tried, and ſet aſide on fraud and im- 


183 


og with 
iſſue, as 


. el. 


poſition on teſtator: but if the will ſhould be good, then to have tate, conſtrued 


| of Mortmain. - 


the benefit of the charities deviſed herein contrary to the ſtatute in the vulgar 
. to pre- 
erve the li · 


mitation over. 


It was inſiſted, * court weld not ſet it 1840 without having wills, to be 


it tried; that it was now ſettled, that courts of law would go found void in 
Into the conſideration of fraud in a will, and had been done 1 | 


lately ſingly on the head of fraud in Fenwick v. James on an 


iſſue directed by his Loruſhip; wherein the jury aſked Lee, Chief 
Juſtice, if * could find it void for fraud; who anſwered. they 


0 could. : ih 
But the trial was now | waved, 


For „ aintiff. The JR Ot Os over to the charity is a 2s to 


the perſonal as well. as the real; being expreſsly directed to be 
laid out in doing that, which cannot be done without purchaſe of | 


land to erett the boſpical upon, and that in perpetuity. Money 


cannot be deviſed to be laid out in purchaſe of a leaſe for years. 


It is doubtful, whether a leaſe for years can be deviſed in that 


manner: it was doubted in a cauſe, which was compounded. | 


Every queſtion on this ſtatute is of publick importance; ſeveral. 
- attempts being made to get out of it. The view was not only 


to prevent ſo much land being Mortmain, and very far from pre- 
venting charity in general, but improvident alienations juſt before 
death, recited as one ground in the preamble; the legiſlature 
meaning not to leave that method of -diſheriſon open by deviſing 


- vaſt ſums to be laid out in buildings, There is no authority ſince 


the act, which will warrant: pecional eſtate to be laid out in 
erecting a building. There was a caſe of money given toward 
the foundation of a ſchool and teaching, where your Loraſhip 
held, : foundation had a figurative as well as literal ſenſe, and did 
not mean building; and therefore by ſhewing it did not neceſ- 


Aarily imply building, held it might be taken out of the letter of 


the act: but it is impoſſible to take this ſo, which muſt mean 


WDuilding and a purchaſe of land. There it was of abſolute ne- 
cCeſſity io conſtrue it ſo, that the will might have any effect, as 


there was no- proviſion for the ' maſter's ſalary ; and in the ſame 
manner would the court have ditected, had the queſtion: been be- 


fore the ſtatute, The ne” judgment muſt be given now, as 
"<a; would 
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would be before the ſtatute, when the court would have directed 

art of this money in purchaſe of land and building on it, and 

the reſt in land for the endowment and maintenance; then a different 
conſtruction will not be made to evade the ſtatute. This was 

.* Moggy, attempted in a late caſe , where ſubject to debts and legacies 
Hodges, 16th real and perſonal eſtate were deviſed to a charity: it was in- 
prong ſiſted, that as the intent was clear the charity ſhould be ſup- 
3 ported, it ſhould be done by new marſhalling the aſſets by 
turning the debts, &c. upon the real: your Lordſbip held, it 

could not be done, nor x new rule introduced fince the ſtatute to 

evade it, though by that way there might have been a fund for 
the charity, In the caſe of Sir John James, teſtator directed 
land to be ſold, and the money ariſing as a fund for a charity: 

| .your Lordſhip held it void within the ſtatute; that it was an in- 
tereſt in land then; and alluded to Roper v..Ratclrf, where ſo 

held on the popery acts. This is not like thoſe caſes where mo- 

ney is to be laid out in. land or ſtock, .in-which the court will lay 

| hold of the good alternative, There ſhould at leaſt be an inquiry 

into the nature of this perſonal eſtate; for if any of it is ſecured 

by mortgages, they are intereſts in real eſtate, and would not paſs. 

If teſtator had given a mortgage for erecting this charity, that 

would not tbe good, becauſe an incumbrance affecting land: and 
if that money is not paid, by the .courſe of equity the eſtate muſt 

be forecloſed, and the land veſt in the truſtees. In Att. G. v. Mey- 

rick, 6 November 1750, money due on mortgage was deviſed: on a 
bill by che truſtees to-eſtabliſh the charity the heir at law ſaid, he 

would not ſuffer forecloſure,” but was ready to redeem: The Maſter 

of the Rolls held this within the ſtatute, an intereſt affeRipg land, 

and diſmiſſed the bil. , | 5 


For the. charity. The real eſtate is very ſmall, and not : diſputed 
by the charity. As to the perſonal, this court, on a doubt 
whether an interlineation was part of a will or not, gives liberty 
to apply to the eccleſiaſtical court to try it as to that part: but 
never in toto directs it to be tried in eccleſiaſtical court. Though 
the ſtatute is ſo far made againſt charitable diſpoſitions, yet if this 
- breaks not in on the meaning of that ſtatute, the court is bound 
to conſtrue .it for the charity as much as poſſible; which favour 
for charity in deeds or wills is eſtabliſhed, fo that a thing not 
paſſing in point of law, ſhall paſs. Though the building muſt 
be erected on land, it is not neceſſary that it muſt be -purchaſed.; 

if it may be effectually done without it. If any perſon will now 
by deed give a piece of land to build the hoſpital upon, the 
_ truſtees. might build on it. So if one of the truſtees will give it. 
Erecting does not neceſſarily mean building, but founding; 
putting it on ſuch a foot that the end may be anſwered; which 
Was not for the ſake of the building, but that out of the produce 
* „ VF 
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the poor might be maintained; and a houſe might be hired for 


that purpoſe, as is commonly done by churchwardens. In 
Gaſtril v. Baker, 31 March x747, teſtator's repreſentatives brought 
a bill for reſidue of perſonal eſtate undiſpoſed by will againſt the 
_ truſtees, who were alſo executors, and who elaimed it for a cha- 
rity in the will in theſe words: © 1 give all the reſt and reſidue 
of my eſtate of what nature ſoever to truſtees, in order to and 
« towards erecting a ſchool for the education of poor boys in 
« ſuch a place, in ſuch a manner, as the truſtees ſhould direct 


& and appoint,” It was infiſted to be a lapſed legacy by the 
Mortmain act, and that ereaing a ſchool muſt mean buying and 


building. Your Lord/hip held, that erecting included the foun- 
ing, and conſequently the maintenance of the maſter ; which was 
a a different thing from the mere ſchool-place itſelf : but that the 
end might be obtained by hiring a houſe, and directed accord- 
ingly; and this for ever. The maſter's maintenance there was 
included, though not expreſsly directed, as it is here, If this 
was already an eſtabliſhed charity and actual land, but no build- 
ing, and this perſonal eſtate deviſed in building thereon, the ſta- 
tute would not extend to it. This muſt be conſtrued according 
to the common law, which is in favour of charities, and there- 
fore ſtrictly; ſo that the mere building is not within it. It na- 
turally runs into a perpetuity, as alſo in the caſe of the ſchool, 
though not ſo expreſſed by teſtator: the maintenance at leaſt 
may be independent of the purchaſe of land. Attorney General 
v. Meyrick was conſidered as a charge on land, within the prohi- 
bitory words of the act. In Sower/by v. Hollins, teſtator defired 
executors in ſix months to ſettle and ſecure by purchaſe of lands 
or otherwiſe, as adviſed, annuity of 50/. to be diſtributed among 


the poor inhabitants of Leeds: the ſame objection was made: the 
court faid, there was a latitude, and, wt res magis waleat, would 


not take from the charity that way, in which it might be done 
conſiſtent with law, and ordered the fund for that to be taken out 
of the perſonal eſtate. 


For defendant, Mrs, Farrer. This deviſe creates an eſtate tail 
to her by implication both as to the real and perſonal ; and then 
the limitation over as to the perſonal is too remote, the whole 
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veſting in her. Love v. Windham, Sid. 4 50. and Dormer v. Beau *Cited in pre- 
clere *, that notwithſtanding expreſs limitation for life, if on a ge- ceding caſe, 


neral failure of iſſue without words to confine it to the time of the 
death, it carries complete ownerſhip of perſonalty. There are in- 
deed words to that effect here : but in a diſtinct part, not an- 
nexed to the limitation itſelf, EY | 
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As the plaintiff beir at law, declines to try the will as to the 
real, and as it is eſtabliſhed in the eccleſiaſtical court as to the 
perſonal, there is nothing to determine on but the conſtruction; 
and if no right appears, on which I can found a decree for the 
plaintiff, the bill muſt be diſmiſſed: and as to any queſtion between 
co-defendants or direction for the charity, though the Attorney 
General is made a party, I ſhall not be warranted to give any di- 


rection, nothing being now before me but the bill by plaintiff as 


heir and next of kin. 


As to plaintiff's demands, (taking the will to be well executed, 


as I muſt now) J am of opinion againſt the defendant Farrer as 
to the bars inſiſted on both as to the real and perſonal. As to 


the real, an eſtate tail by implication does not ariſe to her: firſt 
there is an expreſs deviſe for life to her ; and the general rule is, 


that in ſuch caſe that particular eſtate, ſo limited by proper, ex- 
_ preſs and technical words, ſha!l not be enlarged by any implication 


1 Wil. 54. 


by ſubſequent words, unleſs that the implication is of abſolute ne- 
ceſſity to comply with the intent. It was ſo held in Bamfield v. 
Popham. But to exemplify the caſe of a neceſſary implication, 
wherever the limitation has been, as to A. for life, remainder to 
his 1ſt, 2d, and 3d, and perhaps 5th fon in tail, and then, if he 
dies without iſſue, over; there, becauſe teſtator clearly meant to 
eſtabliſh a ſtrict line of ſucceſſion in his family, by which he 


meant, all the iſſue of his blood ſhould take: in order that that 


Eq. Ab. 185. 


may be complete, and the will take effect, an implication ſhall. 
ariſe to give a remainder in tail ſubſequent to the precedent li- 
mitations to the 5th ſon, where he ſtopt ſhort; becauſe the law 
always prefers the anſwering the intent of teſtator to preſerve the 
line of ſucceſſion againſt any objection as to the power, which is 
incident to ſuch eſtate, of ſuffering a recovery; becauſe that is an 
incident given by law, and is an objection not ſo much to te 
relied on by the court as the conſtruing it ſo as to preſerve the 
line of ſucceſſion according to the intent; which was the ground 
that prevailed in Shaw v. Weigb to reverſe the judgment of B. R. 

but otherwiſe the court never conſtrued theſe words in that man- 

ner. As to the perſonal eſtate, it is ſti!l clearer; becauſe as to 

the reſidue thereof it is impoſſible to make good the limitation 
over without conſtruing it in that manner, Wherever theſe 


general words dying oithout i/jue are mentioned relative to per- 


ſonal eſtate, the bequeſt of which is limited ſo as properly to 


take place, as it is here, that may not be overturned by im- 


plication from ſubſequent words, the court has conſtrued it to 
mean ſuch iſſue as before deſcribed, to whom the gift is made; 


28 
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as it was in Forth v. Chapman ; where the court conſtrued dying "Wil. 653. 


without iſſue in the more vulgar and popular ſenſe, and confined it; 
for which the teſtator has alſo made the conſtruction himſelf in 
this caſe. Theſe objections therefore to the plaintiff's claim are not 
ſufficient. 


But as to the charity, Jam of opinion, a diſtinction is to be Reſidue of 
made. The remainder over of the real to the charity is void; perſonal de. 


which is given up,; and conſequently whenever the death of deviſce 
for life without children living at the time of her death happens, the 

reverſion in fee will take place in the plaintiff, But as to the reſi- 

due of the perſonal, I am of opinion, the charity muſt be ſupport- 


viſed in truſt 
to erect an 


hoſpital, n-. 


within Mort- 


main act. 


ed; and that it is not contrary to the true intent, meaning, and 


conflrattion* of 9G. 2. As to the point of the mortgage, if that 

objection was to hold, it would be very fatal. Attorney General v. 
 Meyrick is very different; there was a ſpecifick legacy of the whole 
perſonal eftate, not given by way of reſidue; and the mortgage par- 
ticularly by name, which the truſtees particularly claimed; and it 
ſeems (for I do not enter into the point now) agreeable to that caſe 
of papiſts, who are not capable of taking a mortgage. Here is no 
part of the perſonal eſtate given ſpecifically ; nothing but the reſidue 
which will remain after payment of the debts, funeral expences, 
and legacies; which may exhauſt the whole of theſe mortgages, 

ſuppoſing any ſuch; which does not appear: ſo that it cannot now be 
ſaid, that there will be one ſhilling of the money ariſing on the 
mortgage applicable to this charity; re/idue implying nothing ſpeci- 
fick, only the balance of an account after debts, &c. which is not 
yet known until adminiſtered by the executors, in whom the whole 
reſidue veſts: .or the-executors may turn the mortgage into money, 
and the truſtees can pray nothing againſt them but the balance of 
an account. The other way of conſtruing this reſidue would be 
much too large, and make theſe bequeſts ſo uncertain, that the 
act of parliament might be as well made, that no perſonal eſtate 
ſhall be given. The queſtion then comes on the conſtruction of 
the bequeſt in general; to which it is objected for plaintiff, that 
this reſidue is given in fact to be applied in purchaſe of land, or 
part of it at leaſt, contrary to the ſtatute; that the court would not 
have made another conſtruction before the ſtatute, and conſequently 
ought not now: but 1 am of opinion, this was not then, nor is 
now, a neceſſary conſtruction. As to the conſtruction of this clauſe, 
it comes very near to the caſe of a ſchool; for a ſchool imports, 
there ſhould be ſome place, in which the children ſhould be taught; 


for it cannot mean, it ſhould be /ub dio. So does an hoſpital i import 


ſome place, in which theſe people ſhould be entertained. There is 
no direction in this will, that any part of this money ſhould be laid 
out in building an hoſpital ; for erce? as well imports foundation as 


= bude; and therefore was it fo conſtrued in the caſe of the 


ſchool; 
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ſchool; and ſo is erigimus conſtrued in charters of the crown and 
private foundations. It is ſaid, if this caſe had 'come before the 
court before the making this ſtatute, the court would have directed 
part to be laid out in land and building on it, and part in land 
for endowment and maintenance thereof: perhaps it would be ſo; 

ö it is therefore inferred, the court cannot make a different conſtruc- 
tion to evade the ſtatute: and for that a caſe was cited, where I 
was not warranted to make an alteration in marſhalling aſſets to 
evade this ſtatute. I own, I was not. Iam of opinion, the court 
cannot lay down a different rule of law or equity in reſpe& of the 
rights of the parties to take a caſe out of the proviſion of this ſta. 
tute : but that is a very different thing from the manner of execu- 
ting a charity. I he carrying the directions of a will for performance 
of a charity into execution is different from the other. Now before 
this ſtatute it would be in the pleaſure of the court to have directed 
this money to be laid out in land or perſonal ſecurities, the funds: 
and the court did then frequently dire& to lay out money, given 
to a perpetual charity, in the funds, and not in lands, where the 

will did not direct to be laid out in land; as this does not. Sir 7. 
Jeph Fehyl has done it; for he took it to be in diſcretion of the 
court: and the court has done it ſince in the caſe of money given or 
collected in a perſon's life to a charity; which there is no reſtraint 
in this ſtatute from laying out in land: notwithſtarding that the 
court ſees, this goes ſo near to the miſchief, intended to be reme- 
died by the ſtatute, that the court will not direct it to be laid out 
in land, but the funds: and, I believe, on that ground, that though 
by this ſtatute it was lawful to do it, yet, as it was contrary to the 
tenor of it, I varied a direction given by Sir William Forteſcue, 
late Maſter of the Rolis. As therefore this will has not given direc- 
tion for laying out this in land, before the ſtatute, it would be in- 
the power of the court to direct it either way, and fince the ſtatute 
to direct it one way, the funds, the court ought to do ſo; for there 
is nothing in this ſtatute prohibiting the giving perſonal eſtate to 
charity, provided it is not to be laid out in land; and the words of 
the ſtatute are applied to improvident alienations to diſheriſon of 
their heirs. If a large perſonal eſtate is left to truſtees for a charita- 
ble uſe, which they direct, and there is no occaſion to come to a 
court of equity for direction, there is nothing in this ſtatute reſtrain- 
ing the truſtees from laying out that in land; becauſe by the expreſs 
proviſo all purchaſes to take effect in poſſeſſion are good notwith- 
ſtanding this act of parliament; which is a matter may perhaps 
want a remedy. If indeed theſe truſtees were to come to this court 
for an eſtabliſhment, I ſhould never direct it to be ſo laid ont in 
land. I have been of that opinion in every cauſe before me; and ſhall 
continue ſo, while I fit here : but there is nothing illegal diſabling 
the truſtees from privately doing it; becauſe the ſtatute makes good 
all purchaſes, &c, Put it is ſaid, two purpoſes are to be anſwered: 
va ; | 880 
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one the erecting, the other the maintenance cf the perſons: and 


that, ſuppoſing the court ſhould take it in the latitude, I now do, 
as to the endowment and proviſion for the poor, that may be 
anſwered by putting It out on the funds; yet the hoſpital cannot be 


Without a building; that land ſhould be bought for that; and the 
plaintiff ought to have the benefit of ſo much as the maſter ſhould 


think the value. I wiſh T could come at that for this plaintiff; 
who is as much, or more perhaps, an object of charity, than any 
of theſe people, who may come into this hoſpital. It is unfortu- 
nate: but yet I muſt go according to ſuch rules, as will hold in 
other caſes, Suppoſe this happened before the ſtatute, would it 


have been of neceſſity, any part of this money ſhould be laid out in 


land to build an hoſpital? If the truſtees had come before the court, 
and laid a ſcheme, that a certain perſon would give a piece of 


ground to build this upon, it might be done; the court would have 


accepted it: or if they had ſaid, there were in York ſeveral charita- 


ble foundations belonging to the city, and they would let them 
build thereon for this hoſpital, the court would undoubtedly have 
accepted it. Nay they might have (aid, they would take a houſe | 


in Nr for that porpoſe: there is nothing in this ſtatute reſtraining 
the giving money to build. It is lawful notwithſtanding to give 
money to build a church. Suppoſe the univerſities had ſtood under 
the ſame diſability, as laid on other charities: money might notwith- 
ſtanding be given to erect a chapel or hall, or add a building to a 
college. That is to be executed at once; it locks up no more 


land: one may give money to add to the buildings of any hoſpital _ 


in Londa. Nothing therefore in this ſtatute reftraining teſtator 
from doing what he has done with his perſonal eſtate: it is a mere 
ſurplus of perſonal eſtate given to, what I conſtrue, founding an 
hoſpital; in the foundation of which the truſtees cannot under di- 


rection of this court, lay out in purchaſe of land, but may by hiring 
a houſe in Dr, or by permiſſion in buiiding on a common piece 
of ground belonging to the city; which is for the benefit of the 
city. The act of parliament meant to leave petſons to diſpoſe of 


perſonal eſtate for a perpetual charity: but meant to prevent the 
great miſchief of giving land for that, or money to be laid out in 


land; as that would lock up land from being uſed in a commercial 


way; which would be a detriment to the publick. The clauſe of 


the purchaſes in the ſtatute, I very well know, was put in relative 
to Q. Anne's bounty; and, whether that may want a remedy here- 


after, may be a queſtion. 


The bill muſt be diſmiſſed: but without coſts. 


N. His Lordſhip obſerved, that. the legal eſtate is made void 
by the act of parliament, which operates like the popery 


1 5 acts. 
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Caſe Co. Peacock verſus Monk, Feb. 27, 1750-1. 


RS. Leftock having purchaſed a real eftate i in a houſe i in th 
life of her huſband, Admiral Zeftock, and deviſed it in his 
fie, the queſtion was, whether it could paſs thereby, ſhe being 
a feme covert at making her will and her death ? 


Another queſtion was, as to an account prayed of what the re- 
ceived out of her huſband's eſtate ? 


Log CHANCELLOR, 
As to the account prayed, there is no difference between the caſe 


of a wife who has a ſeparate eſtate of her own by agreement before 
marriage, and a wife who has not, as to an account ſought of mo- 


After death ofney come to the hands of the wife during coverture.: that i is in ge- 


balband add neral; for I do not ſay, but a caſe may be made for that: and it 
wife, her te- 


preſentatives 


would be difficult, eſpecially in the caſe of a ſeafaring man who left 
not to account every thing to bis wife's management, if there ſhould be ſuch a 
we in «4 BH difference: for it is common, that by agreement between huſband 
coverture, and wife ſhe has ſome ſeparate eſtate left for her diſpoſal, as pin- 
whetherſhe money, which ſhe may not only uſe, but by the contract may dif- 
poſe of what ariſcs out of her pin- money, as a feme ſole: then if af- 


unleſs a ſpe- ter the death of huſband and wife her repreſentatives may be-called 


ciel caſe made. tg account for whatever ſhe received during coverture, it might be 


impoſfible to have ſuch account taken. If indeed a ſpecial caſe had 
been made, that ſuch a wife had clandeſtinely poſſeſſed herſelf of 
groſs ſums belonging to the huſband, which ſhe endeavoured to co- 
ver by her having her ſeparate eſtite, it might be otherwiſe ; but 
no ſuch cafe has been laid before me, nor any particulars of the 
management between the huſband and wife except as to ſome re- 
ceipts for money on notes, which was certainly received out of mo- 
ney belonging to the husband ; and there is a letter importing that 

theſe were loans made to her to be applied for benefit of her huſ- 
band; and that afterward, when ſhe received her husband's pay, 
ſhe diſcharged theſe; and the tranſaction imports, that ſhe had a 
letter of attorney from her husband to a& in that manner. Then 
it is impoſſible to take ſuch an account, or diſtinguiſh how much 
of this money ſhe applied to her husband's ufe, for the maintenance 
of him and his ſervants, and how much to her: own uſe, and that 


Account of after the death of the parties. The court has laid Sin rules to 


pin money prevent ſuch accounts between husband and wife; which it is im- 


46 Promila poſiivle to determine according to the rights after death of the 


'baciz beyond 
tue year. ties; as in the caſe of pin- money, wich they never carry back be 


:yond-the year. 


fs 
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As to the other queſtion of the houſe: agreements for ſettling Wie may 
eſtates to the ſeparate uſe of the wife on marriage are very frequent, «xr 8 
erlating both to real and perſonal eſtate. As to perſonal, undoubt- ſonal eltate by 

cdly, where there is an agreement between husband and wife before ad in ber ite 
marriage, that the wife ſhall have to her ſeparate uſe either the per real de- 

whole or particular parts, ſhe may diſpoſe of it by act in her life or ſends to her 

will; ſhe may do it by either, though nothing is ſaid of the manner . 3 

of diſpoſing of it: but there is a much ſtronger ground in that caſe as as by 

than can be in the caſe of real eſtate, becauſe that is to take effect fine er, 

during life of the husband; for if the husband ſurvives, he is intitled * 

to the whole, and none can come into a ſhare with the husband way of truſt, 

on the ſtatute of diſtribution, Then ſuch an agreement binds and #7 power ee 
bars the husband, and conſequently bars every body. But it is We cares: 
very different as to real eſtate; for her real eſtate will deſcend to ment; u hien 
her heir at law, and that more or leſs beneficially ; for the huſ- —_—__ 
band may be tenant by curteſy, if they have iſſue; otherwiſe not: curteſ); un- 
but ſtill it deſcends to her heir at law. Undoubtedly on her marriage n iT 

a woman may take ſuch a method, that ſhe may diſpoſe of that; m_ 3 

real eſtate from going to her heir at law; that is, ſhe may do It creed to be 

without fine: but I doubt whether it can be done but either by carries oy 

way of truſt or of power over an uſe, In the firſt inſtance, ſup- 8 
poſe a woman having a real eſtate before marriage, and either be- 
fore or after marriage by a proper -conveyance (it after marriage it 
muſt be by fine) conveys that to truſtees in truſt for herſelf during 
her coverture for her ſeparate uſe ; and afterward that it ſhould be 
in truſt for ſuch perſon, as ſhe ſhall by any writing under her hand 
and ſeal, or in nature of a will appoint; and in default of appoint- 
ment to her heirs: ſhe marries, and makes ſuch appointment as 
that deſcribed: that is a good declaration of the truſt; and this 
court would ſupport that truſt.; and it could never be a conveyance 
to the heir at law againſt this direction to the truſtees. So may it 
be done by her by way of power over an ule; as if ſhe conveyed 
the eſtate to uſe of herfelf for life, remainder to uſe of ſuch perſons 
as ſhe by any writing, Sc. ſhould appoint, and in default of ap- 
pointment to her own right heirs: this is a power reſerved to her; 

and it has been determined in this court, that a feme covert can exe- geme covert 

cute a power; as in Travel v. Travel, and Rich v. Beaumont, where may executes 

the Lords ſent a caſe to B. R. for their opinion (which they never?“ 
did before), but can a ſeme corert do this fo as to bar her heir by a 
bare agreement without doing any thing to alter the nature of the 
eſtate? Cana woman having a real eſtate before marriage, in conſi- 
deration of that marriage enter into an agreement with her husband, 
that ſhe may by writing under her hand executed in preſence of 
witneſſes, or by will, diſpoſe of her real eſtate? This reſts in agree- 
ment; and if ſhe does it, though it may bind her husband from 
being tenant by curteſy, that ariſes from his own agreement: bat 
what is that to the heir at law.? Still ſhe is a Zez7e under the diſ- 
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ability of coverture at the time of the act done; and if ſhe attempts 


to make a will, the inſtrument is invalid. The only queſtion that 


could ariſe would be, whether ſuch an agreement between her and 
her husband would not give her a right to come into a court of equity 
after the marriage to compel that husband to carry this into execu- 


tion, and to join with her in a fine to ſettle the eſtate either on ſuch 


truſts, or to ſuch and ſuch uſes? And if it is ſuch an agreement as 


the court would decree to be farther carried into -execution by a 


proper conveyance, then the queſtion may be, whether her heir at 
lay is not to be bound by the conſequences of that agreement? But 
that i; the only way by which it could be brought in. But 
if the agreement cannot be carried into execution, though ſhe might 


have power to bar her husband, it being a voluntary claim from her, 
and the law caſting the deſcent.on her heir at law, I very much 


doubt how it could be done. But this-is clear of both theſe objec- 


tions; for this is not real eſtate, the wife had at time of the mar- 
riage; the agreement between the husband and wife is only as to 
luch; and conſequently here is not an agreement by the husband to 


give the wife a power to make ſuch a diſpoſition of real eſtate, ſhe 


thould purchaſe or acquire after the marriage; and therefore her 
will could not extend to it: for though in reſpect of the husband, 


money to be laid out in land will be conſideted as part of her ſepa- 
rate eſtate, yet it is going a great way to ſay, that it ſhall be conſi- 


dered as perſonal as between her heir and executor ; for ſhe having 
made it realty, this court would ſay, it was in that manner; and ſhe 
bas purchaſed it ſo as to go to her heir; ſor ſhe takes the convey- 
ance directly of the legal eſtate to the uſe of herſelf and her heirs, 
Not to truſtees, and this by a ſubſequent ct: then the legal eſtate 
veſts to the uſe of herſelf and her heirs. How can a will made du- 


ring her coverture prevent the deſcending to her heir at law? It is 
impoffib'e; this being confined to ſuch real eſtate as ſhe had at time 


of the marriage. Conſequently this houſe muſt be taken to.deſcend 


40 the heir at law of Mrs. Leſlock. 


At the bar was cited a caſe before the counſel, where a real 
eſtate of a wife was by ſettlement before marriage ſecured 
to her ſeparate uſe, and as if ſhe was a feme fole: but no 
ower given her to deviſe it: and it was inſiſted, that as to 
the truſt of this eſtate ſhe was to be conſidered as if a 
feme ſole in this court; and compared to perſonal eſtate the 
ſeparate property of the wife, to which property it is inci- 
dent, that ſhe may make a will or appointment of it. It 
was ſaid, that as to land there was a difference; for that the 
husband could not give her power to make a will of lands; 
and that the heir at law was concerned in not being diſ- 
inherited but in ſuch a way, as that ſhe ſhould be ſecretly 
and in that way did Willes C. J. (who i 
dns Rept ay 


Examined : 
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had conſulted the other judges about it) determine, that the 
will was void, and the eſtate was claimed by Ld. Leiceſter 
as heir at law, It turned ſingly on this; that a woman, 
who had a real eſtate to her ſeparate ufe, ſhould not be in 
equity confidered as the abſolute owner of it; and that there 
was no precedent of it, though ſeveral as to perſonal: that 
this determination at the counſel had been the ſubject of a 
good deal of difcourſe ; it ſeeming extraordinary that ſhe 
ſhould: not have this in equity as incident to her ownerſhip. 


Da objection to evidence in this cauſe, Lord Chancellor ſaid, b 
though letters or books of an agent or ſervant may be read, if he — 
is dead, they cannot otherwiſe; according to The Dutcheſs cf Marl- or ſervant, if 
borough v. Guidet; where the Lords held, that the letters of J/jg- cad, allow- 
| ; | ed. 
more, though agent of Guidot, could not be read, becauſe he was 


living, and might have been examined. 


And further, if a wife having an eſtate to her feparate uſe bor- Wife having 
rows money, which ſhe gives a bond to pay under hand, this would {Para u 
give a foundation to demand the money againſt her out of her ſepa- ney, her de- 
rate eſtate, ſhe being conſidered as a feme ſole as to that; and er al- 


and the declarations of her, the debtor, may be read in evidence, 


February 28, I 750-TI. Caſe 61. 


| . 7 4 ct 
erect a nuſance, and then to be quieted in the enjoyment of. 1 


it until the hearing of the cauſe. 1 


5 O TION in the caſe of Sir Lifter Holt for liberty to re- Lojunelon to 


Lord Chancellor ſaid, he had known ſeveral of theſe motions 
made, but hardly ever knew it granted by giving expreſs liberty to 
re: erect a thing pulled down, Suppoſe a houſe was built on, what 

was infiſted upon to be, the highway; and that was pulled down; 
the court moſt certainly would not give liberty to re- erect that build- 
ing. He therefore would not grant the injunction; but the utmoſt, 
he could do, was to put it in a ſpeedy method of trial. 


The general rule is, you muſt eſtabliſk your right at law, before 
you bring a bill of peace. | 
Orr ver/us Kaines, March 17 50-1. Caſe 62. 
At the Rolls. 


DIL for fatisfation of a legacy out of aſſets againſt repreſen- 
tatives of executor ; who, though living ſeveral years after 


Vor, II, | e death 


—— — — — — 
12 — — 


variation of 
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death of teſlatrix, never exhibited an inventory, and had: paid the 


ares nol whole: of all the hes legacies, Defendants adinitted aſſets of the 


exhibiting in- executor z and it came on upon che Maſter s report. 

ven:ory, +4 

having wit 

our difficulry Sir Jobn Strange held theſe A a foundation to ſay, he 


paid all legs had given evidence of a receipt of aſſets againſt himſelf ſufficient to 


cies but one 


ence of af. anſwer this legacy as well as the reſt, and the intereſt. Not exhi- 

ſets for that. biting an inventory, which every executor. ought, eſpecially in a 

deficient eſtate, as an imputation upon him, whereas no lacheſs can 

in this caſe be impated to plaintiff in not calling on him, This, 

though not concluſive evidence, always inclines the court to bear. 

harder on an executor, becauſe be may at any time relicve himſelf 

by an inventory, if be finds the eſtate deficient. He is admitted 

both at law, on plea of plene adminiſtravit, and on account of aſſets 

Inventory not here to 71 ly that the money, for which by ſolemn inventory on 
concluſive to oath he has charged himſelf, has by accident, as perbaps failure of 

ee of ſome great merchant in the city, not come to his hands: ſo that | 

circumſtances. its not being 12 7 binding is one reaſon why he ought to exhibit 


an inventory. Next, every executor ought, after debts and funeral- 42 


expences, to ſee what remains for legatees z and, if not enough for 
all, ſhould appriſe them, and pay all in proportion: whereas his 
paying the reſt without difficulty within the year is the ſtrongeſt 
evidence againſt him. The rule, of which there are ſeveral caſes in 
Eg. Abr. ie, that whenever an executor pays a legacy, the preſump- 
tion is, he has ſufficient to pay all legacies ; and the court will oblige 
him, if ſolvent, to pay the reſt, and not permit him to bring a bill to 
compel the legatee, whom he voluntaty paid, to refund: although if 
Legatee, paid the executor proves inſolvent, ſo that there is no other way, the court 
voluntarily by will admit a bill by the other legatees to compel that legatee to re- 
executor, not 
obliged to re- fund. But this is the caſe of a ſolvent executor, whoſe repreſentatives | 
fund tothe admit aſſets: it is impottible therefore for plaintiff to have ſatisfaction 
reſt, unleſs 
executor be- Againſt any one but the executor, who has acted ſo, as that the 


comes inſol- Court will preſume them to have received aſſets ſafficicnt for this de- 


vent. mand. 
Caſe 63. Targus verſus Puget, March I, 17 50- I. 
At the Rolls 
articles in tended wife was intitled to 1250 J. the huſband, who by a for- 


2 4 buy mer wife had iſſue living, ſhould out of his ſubſtance lace 12501, 


conſtrued a- to add and ſettle both together; therefore the wife's mother as exc- 


Sant the cuttix of her huſband, who had left his eſtate in diſtinct proportions 


words for ſcke 
tale nicer; " between this and . daughter, advances to the truſtees 12 50 J. 


by ſupplying the buſband does the ſame ; and both are laid out in government ſc- 


the words, if 


wife ſhould die NE „„ | curities 


without uliue, 1 


in the Time of Lord Chancellor Haxpwicks. 


curities in name of the truſtees, The firſt declaration of the truſt, 
that from and after the marriage the truſtees to permit huſband to 
receive all the dividends and profits ariſing. from this ſum dy- 
ring the joint lives of himſelf and wife: if the huſband ſhould die 
firſt without leaving any child of the marriage, the wife to have the 

2 500 J. transferred to her within a month after his deceaſe ; but if 
the huſband ſhould die firſt leaving iſſue of the marriage, inſtead of 


the truſtees transferring the 2 500 J. to her, ſhe ſhould have it only for 


life, for her own ſuppoit and maintenance of her children : but if the 
children afterward died in life of the mother, her right of baving the 
whole in the firſt inſtance on death of her huſband without iſſue 
| ſhould revive : ¶ on the contrary ſhe ſhould die before the huſband, ſhe 


ſhall be at liberty to diſpoſe of by will or other writing under hand and 
ſeal 500 l. to be levied out of the capital, for ſuch perſon as ſhe ſhould 


think fit, and in default of appointment to her mother, if her mother 
ſurvived ber; if ber mother did not ſurvive, to ber ſiſter ; and all the 
ſurplus of the capital ſhould belong to the huſband to diſpoſe of it at 


his will and pleaſure. The wife bad a ptoſpect of ſomething coming | 


from France; and by a diſtin article, independent of the reſt, what- 


ever came to ber that way, ſhe ſhould have the abſolute diſpotal of it 


for the children. 


The wife died in life of the huſband 150 a fon and Logins: 
one of the defendants, the wife 8 ſiſter, claimed the 509 4. 


| Por plaintiff. This ; is a caſe of truſt· money and of the conſtruc- 
tion of articles executory; ſo that the court has a latitude to con- 
ſtrue according to the real intent; which was to provide for the wife 
and iſſue of the marriage, and to put it out of power of the parties 
to defeat the iſſue; and abſurdity will follow, ſhould they not be pro- 
vided for in either event of the huſband or wife dying firſt. Spala ing 
v. Spalding, Cr. C. 185. Kentiſh v. Newman, 1 Mill. 234. and in 
Coriton v. Hellier, 10 Aug. 174.5 on deviſe of a term for ninety- nine 
years, L. C. ſopplied the words, 7f he jo long live; for that, being 
- the cale of a truſt, a court of equity had more power to mold it ac- 


cording to the intent, if it could be picked out by any part of the in- 
ſtrument. 


For defendant. The words of the deed ought to be abided by, 


and defendant intitled to this money. In Hardwood v. Wallis by Sir 


William Forteſcue, late Maſter of the Ralis, previous to marriage the 


ds premiſes were agreed to be ſettled on intended huſband for life, re- 


mainder to wife for life, remainder to firſt, &c. ſon in tail nale; re- 
mainder to all and every daughters of that marriage. Inſtructions 
were given to an attorney to draw the ſettlement, who drew it as far 
as the limitation to the ſons in tail male, where he ſtopped, and ſaid, 


then g0 on as in Pippin v. Ekins; which was a precedent, be. 


delivered 
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delivered to his clerk to go oa from that limitation, and was a right 
ſettlement on the flue male and daughters by that wife: but the 
clerk drew the ſettlement to all the daughters of the huſband with- 
out reſtraining it to that marriage: it was executed with this miſtake : 
the plaintiff the only daughter of that marriage: the huſband by a ſe- 
cond wife left a ſon and four daughters, the defendants, It was in- 
ſiſted, that the letting in the daughters of the ſecond marriage would 
make the firſt wife a purchaſer for them or other ſucceſſive wives to 
deſtruction of the intereſt of her only child: the draught of the at- 
torney was proved, and the ſettlement in Pippin v. Ekins : but the 
court would not admit parol evidence of the attorney to be read, and 
Held, that the other evidence wonld not do; that nothing appearing 
in writing under hands of the parties, the ſettlement could not be al- 
tered: though there was as much more manifeſt miſtake than in the 
preſent. The court cannot give a right, though they may find it by 
conſtruction: here is nothing farther to be done, they cannot be cal- 


led or conſidered as articles. The truſt itſelf is indeed to be execu- 


ted: but executory only means temporary articles made before mar- 
Tiage : nor are there any minutes or draught here to amend by. 
This is therefore only matter of conſtruction of this deed ; and not 


like Kentiſh v. Newman ; the report cf which is grounded on cir- 


cumſtances. The court never puts a different conſtruction, but 
where there is ſomething expreſs for that on the doubtful words, or 
where there muſt be a direct and abſolute contradiction on the face 
of the articles, or ſome ſtrong implication from the expreſſion of the 
deed without which it would be uncertain : but never inſerts words 
merely from a gueſs at the intent. | 2 


Sir John Strange. 


We muſt examine, firſt whether the court can be ſatisfied 
what was the intent? Next whether it is in the power of the 
court to direct an execution of this truſt, ſo as to ſquare with and 
anſwer that ; both which muſt be determined in favour of the plain- 
tiff to intitle to relief prayed? If the latter part of the proviſion is to 
be taken literally according to the expreſs words, it is to go away from 
the children of the marriage, all of it. This is ſo unlikely to have 
been the intent, that it is natural to imagine, even to real conviction, 
that there is a miſtake in the wording, and that the intent was plain 
to provide for the iſſue of the marriage in either event. The words, 
if on the contrary the wife dies firſt, point out plainly a dying with 
out iflue; ſuch a dying as is ſpoke of before: otherwiſe the antithe= 
ſis does not hold, The court ſhould in point of conſtruction ſupply = 
thoſe words repeated in the former clauſe, The mother advances 
nothing of her own: the huſband advances penny for penny: it is 
unnatural then to imagine, it was his intent, or that of the parties, 
that near half her fortune, 500 J. ſhould be in her power to give 
away from her own children, and that even without any act by her 


in the Time of Lord Chancellor Harpwicks, 


atall; which makes the abſurdity greater; for it is not giving ner 

a power to diſpole of it or not, to keep them obedient, but to the 
ſurvivor of her mother or ſiſter. It is not like ly then, that he hut. 
band ſhould agree to that; though perhaps it be had othing, of 
the wite a ſaperior fortune, it might be otherwiſe, , Bat it is more 
unlikely that the truſtees of the intended wife ſhould agree to this, 
that GEE penny of what was brougnt in by her ſh ould be divert- 
ed from the iſſue of the marriage: yet that is the conſequence of the 
latter clauſe; which is therefore explained by the former words: 
avd muſt be ſuch a contrary az anſwers the other. Nor is there any 
thing in the articles contradicting this: and the diſtinct clauſe as to 
her expectation from France is a plain demonſtration that the benefit 
of the children was in the parties view throughout ; for it is not to 
be conceived, he would ſtrip the children of this whole ſum, and 
ae = for them by this remote proſpect. As the huſband had iſſue 


by a former wife, it makes the caſe ſtronger ; as he might then give 


it to them, though there might be many children by the ſecond 
marriage. Next, whether this is a caſe in which the court is war- 
ranted to ſay, the tru.ices (hall transfer this money according to ſuch 
intent or not? I am ſatisfied, it is in power of the court to direct an 


execution of this truſt; and I call theſe executory articles, becauſe of 


th: abſolute neceſſity to come into this court to have them executed. 
So if 1 was of opinion, this 500 /. belonged to the mother or ſiſter : 
the truſtees would hardly venture to transfer without it. So if the 


father was living, he maſt come into this court. This is a caſe then - 


of truſt-in ney under power of the court to direct; and in Kentiſh 
v. Newman it 1s particularly. taken notice of, that being truſt- money 
the court had power to over it, That caſe ſeems entirely i in point; 


exactly the ſame proviſion ; and the reaſoning of the court there 


ſtrongly applicable. The perſons, in whoſe hands it was, are not to 
have the money to themſelves; they are truſtees for one or the other. 
The wife in fact never confidered herſelf intitled to the diſpoſal of 
this from her own children: it may be ſaid, ſhe knew where it 
would go if no appointment by her; but that is rather an argument 
to the contrary, It is not very material in what light the husband 
ſaw this; yet it is plain, he did not conſider it as a giving him any 
power over this: for by his will he takes notice of it as a thing 
which woald of right come to theſe children, otherwiſe he would 
have given it expreisly to them; which ſtrongly ſhews what was 
the intent of the parties : though little weight is to be laid, except 
on what ariſes on the face of the articles themſelves. Thoſe circum- 


ſtinces, on which Kentiſh v. Newman was ſaid to be grounded, are 


only thrown in at the end of the report by way of addition : the 
ground there was the intent collected from the inſtrument ; and the 
_ 1aipoftibilty of a deſign to carry away form the iſſue of the mar- 
riage in favour of a remote relation; and that is the preſent caſe. 

The fiſter has an equal fortune with the wife: if there had been no 
Vor. HB. 8 Ee ee | children 
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children, it might be reaſonable to let it be in her power to do ſome- 
thing for her mother and fiſter: but never to carry it ſo far as to ſay, 
it was the intent, the whole ſhould go away from the iſſue in that 
ſingle event that has happened. The defendant therefore is not intitled 
under theſe articles to 500 J. but the whole ſum now remaining in 
the ſtock is diviſible! in moieties between the ſon and daughter. 


Caſc 64. Lend (Teyahem verſe Webb, Mar. 2, 17 055 


1 STRANGPORD, having a power over an eſtate, 
created. a term of five handed years to commence after her own 
ther under a death for railing 300 J. per ann. for her daughter Elizabeth /udley 
power creates during . fe; and trom and immediately after the death of herſelf and 
by deeda Hligabeth Audley, and the ſurvivor of them, to raiſe 60001. to pay 
ter? m to com- 

Deter aer 5 500 J. part thereof to and among all and every child and children, 
her death to ſons and daughters, of Lord Teynham by his then wife begotten or 
raiſe mon?! to be begotten, except their eldeſt ſon, in ſach parts, ſhares and 


for younger a 5 
des wack proportions, as the ſaid Lord Teynbam by any writing under hand and 


poser to fa ſcal, atteſted by three credible witneſſes, ſhall direct and appoint ; for 


ther to #P- want of appointment then in equal proportions ſhare and ſhare alike, 
point : if no | 


Ei ildren, o If it ſhould happen, that Lord Teynham by his wife ſhould have 
her own exe- but one child beſides the eldeſt 0 the ſaid ſum of money to be 
cutors. A paid to ſuch child-; if none except the eldeſt ſon, then to be paid to 


ounger ſon 
Sb eldeſt that eldeſt ſon ; if no eldeſt ſon, then to go to executors and ad- 


excluded. miniſtrators ot Lady Sgran Cord. 


At the time of making this deed in 1710. Lord Teynbam had but 
one ſon Philip, and a daughter Mary but afterward had another 
ſon, the preſent plaintiff. Nord Teynbam died in 1723, without 
Having executed his power; Philip died in 1727. not quite of age; 
on which his younger brother the plaintiff, then about eighteen, ſuc- 
ceeded to the honour and eſtate of the family. In 1729. Mary mar- 
ried Mr. Webb, with the privity and approbation of Lady wore. ie | 
and the reſt of the family. Lady eee died! in 1730; Eliza 
' beth Audley in 1732. 


Mr. Webb having given a note to pay his father 45007, out of 
this ſum, which was to be raiſed for his wite's 3 his wife, 
after her huſband's death, purchaſed this note for 1500 f. to which the 
plaintiff was proved to be privy, and to have encouraged his ſiſter 
thereto, and to have aſſiſted her in railing the 1500/7, 


The olaintiff EP to receive the intereſt of this 5500 l. and pay it 
to his ſiſter and her huſband : but now brought this bill to have a 
moiety of this 5500 J. raiſed and paid to him with the intereſt there- 
of; or that, if the defendant his ſiſter had received the whole inte- 
| | a V 75 VVV 


in the Time of Lord Chancellor HaRDWICEE. 


* 


reſt of the whole Ga ſhe might account to him for one moiety of 


that intereſt in conſequence of his right, 


For plaintiff. The firſt queſtion is, at what time this portion, 
provided | for the younger children, Felde an intereſt in them? Three 
times may be conſidered; the death of the father, or of Elizabeth 
Aud ey, or at Home of the term coming into poſi: leſfon. There is a 
difficulty in confidering it veſted at either of the latter times; thete- 
| fore it ſhall be at death of the father, when plaintiff Was clearly one 
of the objects, for whom this proviſion was made; and would be to 
intitled, if things had remained in that ſituation, although the term 
did not come into F by way of raiſing the profits of it till 
after thoſe two periods of time, The ſuſpenſion of veſting was only, 
while the father's power of appointment continued, which ended 
with his death, being no longer executory or uncertain: and in this 
light this caſe is like thoſe determined on the doctrine of reverſionary 
terms ; for, which ever way determined, the court was inclined 
ſtrongly to the veſting the intereſt independent of the commence- 
ment of the term, 1 Wil. 448. 2 Ver. 460. Suppoſe the father had 
appointed it to be equally divided, it would have veſted, and could 
not be deveſted ; then it veſts equally in default of appointment. 
There is no implication of the not attending from the plaintiff's ha- 
ving the inheritance as in the caſes on marriage articles; for the 


plaintiff has not the inheritance of this eſtate, There is nothing i in 


this deed, or in what happened afterward from becoming an elder 
ſon, that will diveſt it: nor any caſe where the court has ſaid, a 
valted intereſt in a younger child ſhall be taken from him on his be- 
coming an eldeſt. There is nothing contingent in the payment itſelf, 
but from the circumſtances of the fund: the payment being only 


ſuſpended for benefit of Elizabeth Audley. Then it is the common 


caſe of a ſum to younger children, but payable at a future time : the 
ſuſpenſion of which payment. is merely on collateral conſideration of 
the perſons who were to receive the benefit of it during their lives. 


In Lowther v. Condon * the time of payment was only ſuſpended , 


799 


Cited ante, 


from circumſtances of the fund : yet your Loraſhp held it veſted. in Hodgſon 
A contingent, much more a veſted, intereſt is tranſmiſſible. The»: Rawſon, 


court never takes away the benefit of a younger child's veſted portion 
for the other children on the particular hardſhip or circumſtances of 
the caſe ; Graham v. Lord Londonderry, 24 Nov. 1746; where the 
truſt of two terms was declared, if the father ſhould have one iſſue 
male and other child or children, ſon or ſons, daughter or daughters, 
to raiſe the following portions ; if but one younger child, 5000 J. if 


two or more, 10,000 /. to be equally divided among them ; to be paid 


to the ſons at twenty-one, to the daughters at eighteen or marriage, 

which ſhould firſt happen after death of the father, or otherwiſe at 
| ſuch times during his life as the father ſhould think fit, if he thought 
Proper to appoint it; if TOP younger child dic before his portion be- 
Came 


Nov.6, 1747. 
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came payable, it ſhould go to the ſurvivors, fre wal ſhare alike, ſo 


as the portion of an only younger child ſhould not exceed 5000 /. if 
none lived to be intitled, it ſhould not be raiſed. At the father's 
death there were. two bus and a daughter: Lord Londonderry wos 
then a younger child, but before he was twenty-one, he became el- 


aclt by "death of his brother : yet your Lordſhip held, he was intitled 
to his portion as a younger chiid, it being to be taken as at death of 


his father: it was admitted not 10 veſted in him at his father's death 
as to have it raiſed, and that if he died before raiſed, it would not be 


tranftmiſſible: but as he lived to twenty-one, though he became 
eldeſt before, it wos originally fo veſted, that he was intitled to his 


ſhare. In Trejfrord v. Rs 2 Ver. 669, though an eldeſt fon was 


expreſsly excluded, another becoming eldeſt was intitled. Chadworcs 
v. Doleman, 2 Ver. 528. is very different: that was an appointment 
by a father over his own eſtate: and ſuch powers are conſidered in a 
larger ſenſe than powers over another eſtate: nor will that caſe be ex- 
tended farther, Deveſting is odious in law, and unleſs through ne- 
ceſſity not admitted. Several inconveniencies ariſe from poſtponing 
the veſting till a time after the father's death ; for that.will hold 


threughout among all the younger children; 28 if all, eldeſt and 
youngeſt, ſhould die in life of Lady Strang fer d, it would go to her 


repreſentatives; or if plaintiff's brother had lived a great while, and 
died but a little before Elizabet Audley, plaintiff might have con- 
tinued ſeveral years, his whole life perhaps, a younger child without 


any proviſion under this deed: nay even the defendant would have 


been in the ſame caſe; for there no other proviſion for younger chil- 
dren under the family- ſettlement: theſe difficulties prove, the intent 
was otherwiſe, As to the ſubſequent acts of plointiff, ſuppoſing the 


evidence goes to the payment of the whole intereſt to defendant, no 
proof that plaintiff ever knew of any ſuch proviſion made for bien: 
or that he had apy right toi, or that knowing his right he intended ö 
it as a gift to his ſiſter; ſo that if a miſtake, it catinot give away a 


right. The court ofted relieves a miſtake; but will never from igno- 


Tance of a right transfer it to anoth er. 


For defendant. All arguments of favour are with the defendant 
the intent being that the owner of the eſtare ſhould not come into a 


ſhare of this portion; which would have been ſtronger, if there had 
been more younger children: beſide defendant's huſband, in whoſe 


lace ſhe ſtands, has purchaſed this portion on the aſſurance of the 


whole family, and ot Lady Strang ford the giver, The plaintiff has 
acquieſced twenty years; and his repreſentative might as well bring 


this bill a kundred years hence. The plaintiff became an eldeſt ſon, 
intitled under his father's fettlement to the whole family-eſtate, "a 


fore he was of an age or in circumſtances to require a younger child's 


portion, v.. betore twenty-one, the time of payment of ſuch por- 
tions. The queſtion is, whether plaintiff by this after thought is 


intitled | 


— 
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intitled now to this money, and conſequently to have all this intereſt 


refunded? _ 1 | : 


"Pers: are three lights to conſider this in; in none of which can 
Plaintiff be 1ntitled, Firſt as a gift out of a perſonal fund ; be- 
Cauſe it is a ſum of 6000/7, to which Lady Strang ford was intitled, 
and for want of appointment by her to go to her executors 
and adminiſtrators. Secondly as a gift out of land; for it is ſo 
in its nature, being a truſt of a term. Thirdly as being a 
proviſion in nature of a portion, which is very fingular; for 
there are determinations on portions, which will hold to no 
other, | 


As to the firſt, The diſtinction is well known, taken originally 
by the civil law, and adopted by the eccleſiaſtical courts in this 


| kingdom, that where the time is annexed to the ſubſtance of 


D 
the gift, if the party dies before that time, or that event never 


happens, he never can claim that gift: but where the time of 
payment is annexed only as a circumſtance, as if payable at 
twenty-one, it is otherwiſe, veſting immediately and being tranſ- 
miſſible. Here are no words of gift independent of the direction to 
pay; the whole gift ariſing from thence; fo that it is inſeparable 
from the nature and ſubſtance of it. It is a future time of pay- 
ment depending on events; Lady Strang ford could not tell who 
would be younger children at that time; and therefore the perſons 
are not named; but then they muſt come within that deſerip- 


tion: and whoever is then eldeſt, is excluded. So that the 


plaintiff cannot claim, if this was by way of legacy; and the 
execution of powers ate confidered as wills. In Atkins v. Hiccocks 
where it was a ſum of money to be paid on marriage, and there 
were veſting. words before the marriage, it was contended, it 
would veſt : yet on conſultatian with Civi/zans your Lordſtiꝰ held, 
that wherever money is given eventually in the conſideration of 
giving it, if the party died befure that event, he could never 
have it, 5 


But conſidering it in the ſecond light, as it really is, the certain 
rule of this court is, that wherever a ſum is generally payable 
out of land at a future day or future event, unleſs the perſon 


lives to that day, or that event happens, it never can be raiſed, 


but ſhall fink into the eſtate for benefit of the inheritance, the 
veſting being applied to the contingency. The court alone can 
make a decree for raiſing it, the eccleftaſtical court having no 
concurrent juriſdiction ; and the rule of the civil law not taking 
place; this court therefore is at liberty to determine as it would 
in caſe of a legacy if no concurrent juriſdiction of the eccleſiaſtical 


court, which this was obliged to adopt: otherwiſe the party 
Vor. II. g 3 ff might 
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might chuſe his court to ſue in, and vary the right accordingly. 
Where money is payable out of land, this court goes by the 
common law; conſidering it by way of condition or covenant 
to pay the money, and determines, that it ſhall never be raiſed 


out of land; as if it was a covenant to pay to another at his age 


of twenty-one, no action of covenant can be maintained, if the 

arty dies before twenty-one, the money by the common law not 
being due. There is no exception to this rule; for the diſtinction 
introduced in King v. Withers, and allowed by your Lordſbip fince, 


is, where there are two times of payment, one applicable to the 
nature of the gift and circumſtances of the perſon, object of the 


bounty, the other drawn from the nature of the fund and for 
the ſake of the convenience thereof, if the time of payment 


adapted to the nature of the perſon is come, though the other is 


not, it ſhall veſt, It has been attempted to have that introduced 
as an univerſal rule in all caſes: but as often denied, It is 


material to ſee Lord Jalbot's opinion upon it, who took the 


diſtinction. In Bradly v. Poel he held, it could not be raiſed, 
becauſe the party died before the day; and among other reaſons 
that it differed from King v. Withers and Broom v, Barkley, be- 
cauſe the only contingency was the death of the father, Again 
he held the ſame in Brzght v. Norton, 13th July 1736, and of 
the ſame opinion has your Lord/hip always been. As in Hall v. 
Terry, Michaelmas 1738; which was a deviſe to A. after the death 
of his wife, ſo as he, his heirs or aſſigns, ſhould, within twelve 
months after the eſtate ſhould come to him, pay to O. 200l. : 
O. died within the twelve months after death of the wife: your 
Lordſhip held, it could not be raiſed, becauſe but one contin- 
gency. And in Lowther v. Condon, which came twice before 
your Lordſhip, you adhered to the ſame opinion; there were two 
times of payment, twenty-one or marriage: he married: and it 
was urged on this diſtinction: your Lordſhip decreed for the 
plaintiff there: but faid, that where there was but one time of 
payment, before which the party died, the caſes had been, that 
it ſhould not be raiſed, This ſhews, it is too much in taking it 
for granted, that, if the plaintiff had died a younger child before 
the time of payment, it would have gone to his repreſentative, 
Here is but one contingency ſingly after the deaih of two perſons ; 
the deſcripiion, and conſequently the capacity, never happens; 
and nothing to hinder the court from judging according. to the 
common law. | ES. 


But to confider it in the third view, here is a grandmother, 
who knew the ſettlement made on her daughter's marriage with 
the late Lord Teynham, and that it was a ſettlement of the whole 
eſtate on the eldeſt ſon for the time being, without any proviſion | 
for the younger children, although the brovght a fortune of 

: 15 . : 85 12,0001, 
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120007. which unaccountable defect ſhe had a mind to remedy 
in ſome degree, but could not do it completely ; for if it had 
been a proviſion in a martiage-ſettlement for portions, mainte- 
nance would be directed for the younger children after death of 


the father; ſo that ſhe did it in ſome degree, but till leaving it 


in ſome meaſure to Lord Teynham, Then although it is not by a 
father or mother, it is by a parent, and under particular circum- 
ſtances, and in nature of a portion to a younger child as younger 
in excluſion of the elder fon as elder. Then a greater latitude is 


exerciſed by the court in determination of portions, and all the 


conſequences of them, than is to be applied to any other caſes. 


On this ground the court implies a conſttuction from the nature 


of the gift, as Lord Talbot ſays, in King v. Withers, different from 
and contrary to the words; nay that, which is not expreſſed in 
the words. There is no arguing from the caſe of portions to 


any other whatever. A younger child does not in propriety of 


ſpeech include the firſt branch: and yet the eldeſt daughter is 
always a younger child, where there is a queſtion of portions, 
from the nature of the gift, not from the conſtruction of 
language. 1 Wil. 244, 448. Firſt born, and eldeſt ſon, are 
ſynonymous: yet no doubt but a tenth ſon may become the 
eldeſt as between him and his fiſters. The court frequently 
puts a reaſonable meaning on the words; ſometimes poſtponiog, 
ſometimes inſerting, words; but this caſe does not want either, 
Eldeſt and youngelt are often in deeds and wills underſtood in 


a ſenſe, they cannot ſtrictly bear, to anſwer the general intent. 


In Duke v. Doidge, (a) 22d April 1746, a collateral relation meant 
„ | LD | to 


: a) Duke v. Doidge, (from Mr. Noel) was to this effect. Richard Doidge by deed in 1706, 


limited lands (which were ſettled on him and his eldeſt ſon Richard and their heirs) after their 


deaths without iſſue male to the uſe of their executors for 1500 years in truſt, that if Thomas 


Doidge ſhould at commencement of ſaid term have more ſons than one, or oneonly and one Elder ſon un- 
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or more daughters, out of the rents and profits or by mortgage or ſale, to raiſe for the portions Pr ovided for 
of all and every ſon or ſons, and daughter or daughters of 7 5omas, ſuch ſum, not exceeding by collateral 


1300. as the ſurvivor of ſaid Richard the elder and younger ſhould by writing, c. or by relations con- 


will appoint; and in default thereof to raiſe 15007. for the portion and portions of ſuch ſons ſidered as a 


of ſaid term: but if no ſuch younger children be living at commencement of the term, or if 
the perſon next in remainder intitied to the inheritance ſhould pay ſuch portions, or the Came 


' ſhould be raiſed, the ſaid term ſhould be ſurrendered; and from and after determination of ſa d 
term to the uſe of ſuch ſon of Themas as Richard the elder and younger, or ſurvivor of them, 


ſhould by deed or will appoint, in cail male, and for want of ſuch iſſue or appointment to 
the uſe of the firſt and of every other ſon of Thomas ſueceſſively in tail male; and for want 


of ſuch iſſue to right heirs of Richard the elder. Richard the elder, and Thomas died in 


life of Richard the younger; who by deed in 1716 appointed after determination of ſaid 


term to uſe of Richard third ſon of Thomas and heirs-male of his body, directing that he 


ſhould be the ſon of Thomas, who ſhould firſt take, with power to revoke ſaid appoint- 
ment; and in 1732 dies without iſſue, and without revoking, or making appointment of 
any ſum for younger children of Thomas. The iſſue of Thomas living at commencement 
of ſaid term were three ſons and one daughter, George, Robert, the ſaid Richard, and Anne. 
'The bill was by George the eldeſt; and the queſtion, whether he was intitled to a ſhare 
of this 1500 J. as a younger child? 

| h Per 


and daughters equally to be divided, payable at the end of fix months after commencement younger. 
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to make a proviſion for younger children, thoſe who: wanted 
| that proviſion as not having the eſtate: your Lordſhip there 
conſidered eldeſt as youngeſt, et e contra from the nature of the 
gift; which is a ſtrong inſtance ; nor is the conſtruction con- 3 
fned to portions from a parent. - Another head, on which the 2 
court has taken great latitude, is the death of a child before 3 
i the portion wanted ; implying from the nature of portions that 
I a man would not burthen the eſtate; which is to ſupport the 
honoar and name, for the ſake of adminiſtrators, who could E 
not want portions; and therefore that they ſhould not be raiſed, 2 
though the words were ſtrong for veſting; as in Tournay v £ 
Tournay, and Bruen v. Bruen, both cited by Lord Jalbot in King _ 
v. Withers z in which caſes if it was any other thing than a 
portion, as if a legacy out of a mixed fund, it would be raiſe- 4 
able. On the ſame ground is Warr v. Warr, E7. Ab, 268, — 
though intereſt given in mean time, that will not make it 
raiſable in caſe of portions; as held by your Lordſbip in Boycot 
v. Cotton, 24th of November 1738; though it would in every other -3 
caſe, This latitude, the court rightly exerciſes, 1s not arbitrary; | 1 
it is the more effectually to get at the meaning of the parties, 1 
to ſave it from blunders, and do juſtice; as that intent would F 1 
be defeated, if the court did not imply a great deal from the x 
nature of the thing. In a queſtion between adminiſtrator of a | 
dead child and the heir of the family, the court leans in favour 
of the heir, not of a ſtranger. Between an eldeſt fon and = 
younger children, the eldeſt having the eſtate, the court leans 
in favour of the younger; becauſe if the eldeſt takes a ſhare 
pod orga it is through miſtake, and not from intent; and = 
| n that inclination is Doleman v. Chadwick to be ſupported ; Y 
fir that ſeems a ſtrong determipaton, and would hardly hold 
in any other given caſe than that of portions ; becauſe there 
| was an abſolute appointment, whereby it is veſted; and no power ' 
| relerved to poor to controul that appointment, and con- | 
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Per Cur. No queſtion, but where a proviſion 3 is made by a FO either by will or ſettle- 
ment for younger children, an elder unprovided for ſhall be deemed ſuch ; and the ground 5 * 
is, that every branch ſhall be provided for, the court not conſidering the words elder or * 
| younger, Suppoſe this had been by marriage ſettlement, on the authority of the caſes cited, 5 3 
he would have taken as a younger child; and no diſtinction between marriage-ſettlements E 4 
in ſuch a caſe as this, and where the ſettlement is by will or voluntary deed, where the 
| provifion has moved from a parent. The next queſtion is, whether any difference, where 
k the ſettlement is made by a father's brother to a collateral relation, a nephew, &c and 
| it is manifeſt, that the brother, old Richard, meant to provide for all the branches of his 
| family, and that eveiy child of his brother Thomas ſhould have ſome proviſion. The 
| difficulty ariſes on the introducing'the word younger, It is rightly obſerved, that in the former 
1 parts the contingency is, if he ſhould have more ſons than one; which is, more than one 
who ſhou!d have the eſtate. Younger, as a relative word without any antecedent, 1s to be 
rejected, and the ſame as if it was to ſuch ſons as ſhall be over and above one. No caſe | A 
comes up to this: vet they all are, that every child except the heir is conſidered in equity 4 ; 
2 


as a younger; and that elderſhip not carrying the eſtate along with it is conſidered not 
ſuch an eiderſhip as ſhall exclude by virtue of ſuch clauſes: and it would be hard, that 


the right of elderſhip ſhould be taken away, and yet not have benefit of it as a younger 
child. | | 


ſequently 
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ſequently according to Hole v. Bond in the Touſe of Lords it is irre-, 
vocable as well as any other deed : but it is allowed, becauſe it was 
a caſe of portions, It appears to be well thought of and well argued, 
and has received a ſanction in Jermyn v. Fellows from Lord Talbot, Tal. 93: 


who without impeaching diſtinguiſhes another caſe from it. It 


goes a great way; and it is not neceſſary for the defendant to contend 
tor ſo much: but it is ſtrong to ſhew, that the court ſays, the con- 
dition is annexed to the capacity of the taker ; which if he does not 
anſwer at the payment, he ſhall not take. The preſent plaintiff 
became eldeſt, long before it was payable, and before he wanted the 

portion of a younger child; and if he had become eldeft when a 
mere infant, it could not [ſorely be the intent, that he ſhould have 
a ſhare of this portion. If the competition ſhould be not between 
the eldeſt ſon and younger children, but between the eldeſt and 


himſelf, that would be a different conſideration ; which was Lord 


Londonderry's caſe; where the queſtion was only, whether it ſhould 


ſink into the eſtate; and the reaſon why it ſhould not, was from 


the words of the ſettlement; and no room to imply any thing from 
the nature of the portion; for the ſiſter was not at all affected by 
it. That caſe was governed on particular reaſons. In Lomax v. Atte. 


Holmden, 2 2d July 1749, your Lordſhip held, firft ſon meant 


ſuch as ſhould be eldeſt at death of teſtator; and the ſecond in birth 
came within that deſcription. In Bright v. Norton there were two 
daughters objects of the truſt: yet becauſe but one then alive, that 


one ſhould take the whole as an only daughter: whereas, if that 


other had lived to the time when the truſt-money was to be 


paid, it would be otherwiſe. As to the inconveniencies objected, 
allowing them in fall force, the anſwer is, that the parties apply 
their proviſions to probabilities, not to poſſibilities. It was impro- 


bable, the children ſhould be married, or arrive to a great age 
during life of thoſe two old women: but, taking it in the ſtrong- 
eſt light, it is but Caſus omiſſus; which is no reaſon, it ſhould be 
conſtrued contrary to the intent. That does not hurt an act of 


parliament; as the legiſlature might not have it in view. So 
Lady Strang ford might not have this in view: otherwiſe would 
have provided for it. As to the objection from the death of all 
the children in life of Lady Strang ford whether it would go 
to her or her repreſentatives, the ſame inconvenience would ariſe 
in the event, to which the plaintiff refers the veſting ; for if they 


had all died in life of the father, it would have gone back in 
the ſame way, becauſe nothing veſted till death of Lady Strang- 


ford. This caſe is only ſaying, if any of the younger children 


ſhould come to be an eldeſt ſon, before the time ſhould hap- 


pen, he ſhould not have. it; which, it it had been ſo in terms, 


would have been approved of; fo that there is no abſurdity in 


it: and peaple often now inſert a clauſe of that kind, going 
Vor. II. Ggg | iato 
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into the language of the court in modern ſettlements : and ſo the : 
family underſtood it, though they did not preciſely pen it ſo. Sup- ; 
poſe an eſtate to A. for life, &c. in ſtrict ſettlement, remainder to 1 
B. till A. has a ſon, B.'s is à real veſted remainder, which he can 4 
convey as ſuch, and join in a recovery of it: and yet when a ſon is I 
born, it is deveſted, and that recovery defeated. So that it is not 1 

its veſting, and going to repreſentatives ſhall prevent deveſting; 4 
4 which, though ſaid to be odious, is not unknown in the law; for 5 
| | it happens in every marriage-ſettlement almoſt ; as in the limitation + 
£ to all and every child it veſts, and deveſts on the birth of other 15 
l children. . DT 8 ö $ 
| | But ſuppoſing the firſt queſtion doubtful, the ſubſequent tranſ- \ 
3 actions are enough for the court to lay hold on from the family's 1 
| | ſertling this doubt; Lady Strang ford being privy to defendant's "7 
C | -mirriage had on foundation of this portion, and 'full-conſideration _ . 
. given for it. That indeed will not bind the right of plaintiff then 1 
| an infant: but yet, poſſeſſed of all the family-eſtate, out of which 43 

| his ſiſter has nothing, it would be hard to reſort to the rigid right. 4 

| Then a little evidence would be ſufficient to ſhew the plaintiff did 2 
not intend to have this: but he has acquieſced twenty years, and 3 
that not ſilently; being the hand by which the intereſt was paid to : 


his ſiſter and her husband, and procured her to pay the compoſi- 
tion. Where one perſuades another to buy an eſtate, on which he 
has a mortgage, he will be poſtponed. The only anſwer is, 
that plaintiff knew not his own right: that ſhould be pro- 
ved. Ignorance of fact will excuſe, ignorance of law will 
not. The miſtake muſt appear clearly, and be ſhewn how dif- 
covered. It will preſumed, if he knew his right, lie meant to 
give it to his ſiſter out of natural affection, The fact he muſt. 
know, and then will be preſumed to know the law. He muſt 
have known his family-ſettlement, that his ſiſter has thereby no 
portion, and muſt have aſked how ſhe came intitled to that por- 
tion. The bill was but in 1749; and the court leans extremely 
againſt demands after ſuch acquieſcence; on which the court lays 
more or leſs ſtreſs according to the nature of the thing and ciccum- 
:ſtances, : 
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LokD CHANCELLOR, 


This is to be conſidered on two parts of the cafe. Firſt on the 
conſtruction of the declaration of the truſt of the term: next on the 
ſubſequent tranſactions, which are inſiſted on as a waiver or ac- 
:quieſcence on part of the plaintiff. 1 


The 
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The firſt is the principal; it is material to determine the rights 


of the parties, admits of a large field of argument, and has been ar- 


gued ſo as to take in a great variety of caſes and determinations in 


this court. It is certain the head of portions, or any other -provi- 


Gon for children eſpecially younger children, admits of a greater 


variety of determinations here, and of judgment on circumſtances, 


than perhaps any other head; but in the preſent caſe it is not ne- 
ceſſary to enter into all that. Though I cannet ſay this is abſolute- 
by free from difficulty, yet, on the beſt-confideration and attention, 
J am of opinion, the plaintiff is not intitled in equity to have this 
money raiſed for his benefit, As to the firſt head of caſes relatin 


to legacies by will out of the perſonal eſtate, and the rules of the 


ecclefiaſtical court in determinations of caſes on legacies, (which 
this court follows on legatory cafes) they are all inapplicable to the 
preſent, which has no relation to it; being a cafe arifing not on a 
will, having nothing teſtamentary in it, but en a deed, on the truſt 
of a*term, the conſtruction and execution of it in this court. Next 


alſo, the rules laid down and eſtabliſhed in this court as to ſums of 


-money by way of portion or proviſion for children charged on 


land ſinking into the eſtate, theſe caſes and rules are not applica- 


ble; becauſe in reſpect of the preſent parties, and the rights they 
claim, I am of opinion, this muſt not be conſidered as a ſum of 


money charged on land. As to that point wherever this queſtion 


has ariſen, it has been between the owner of the land and inheri- 
tance, and the perſon claiming the benefit of the charge; and in 


all thoſe caſes, if the claimant of the money has died, before the 


20 


time of payment has come, or the contingency happened, it ſinks where 3 


into the eſtate, in favour of the owner of the inheritance of that charge ſinks 


v1 


eſtate. But the ſubje& matter of the preſent conſideration is a to the cltats, 


ſum of money which muſt in all events be raiſed out of the eſtate ; 
for if none of the objects ſhould be in being, it ſhould not fink 
into the eſtate, but be raiſed for the executors of Lady Strang ford, 
who had a power over this eſtate, and created the term: fo that 


the conteſt is between perſons claiming the intereſt of this as a 


chattel intereſt, and not with the owner of the inheritance ſubject 
to the charge: this therefore is out of thoſe caſes. ; 


The queſtion then remaining is, when this ſum of 5500 /. 
according to tie terms all abſolutely veſt to all intents and 
purpoſes? Firſt this I muſt obſerve (which is a material part of 


the caſe, .and uſed as an argument on both fides, but cannot be an 
argument for the plaintiff, ) viz. that here is no particular time 
mentioned in the deed, at which it is to veſt, not twenty-one or 
marriage ; and that diſtinguiſhes it from Butler v. Duncomb ; in 1 wa 
which according to Peere Milliams (where it is correctly reported) 


the 


448. 
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Veſting not 


ſuſpended by any time before the death of the father by reaſon of the power of 
the father. Now 1 do not know that that neceſſarily follows; for 


power to ap- 
point. 


Ante, 26th 
Node mer 


1750. 


JLimitations 
qeveſting to 
anſwer occa- 


ions and in- 


Tal. 228 . 
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the veſting before the commencement arofe from thoſe words pay- 
able at twenty-one or marriage: but there being no ſuch words 


here, it is left at large, and muſt ariſe from conſtruQion, The 


queſtion is then, at what time it is to vell? Four times may be 
mentioned for that: firſt the time of the execution of the deed ; 

for children were in being at that time: ſecondly, the time of com- 
mencement of the term in poſſeſſion, the death of Lady Strang ford: 
thirdly the death of the father: fourthly after the death of Lady 


Strang ford and ES navero — when the money was to be raiſed 


and paid, 
The plaintiff has ſuppoſed this could not pelibly be veſted at 


it might be taken to be veſted in ſome perſon or other ſubject to his 


power of varying the proportions, it being to all the children, not 
to ſuch as he ſhould appoint ; for if it had been ſo, it would be ne- 


ceſſarily ſuſpended, and nothing could have veſted, till he had exe- 


cuted his power ; which differs it from the late caſe of The Duke 

of Marlberough v. Lord Godolplin; therefore I do not fee, (thou 
ive no abſolute opinion on it) that it neceſſarily follows that it is 

to be ſuſpended till the time of the death of the father: for his —_ 


power would operate over it notwithſtanding. 


But can the time of veſting be abſolately at Y time of the exe- 


cution of this deed ? There is one thing, the plaintiff's counſel have 
ſaid, which would make the conſtcuftion relate to that; for it 
ſaid, that eldeſt ſon means eldeſt in being at the time of making this * 
_ deed: if ſo, why ſhould not alſo younger children relate to the exe- 

cution of the deed ? Why {hould one be confined thereto more than 

the other? If then it is not to relate to that, the true conſtruction. : 

muſt be a continuing eldeſt fon at ſome period of time running on 
farther. To conſtrue this to relate to the time of the execution of 
the deed, and to veſt then, would be abſurd, and plainly defeat tie 
intent, which was to take in all the younger chi of her daugh- 
ter: but to ſhew the uncertainty of veſting in cafes of this kind, 
ſuppoſe more younger children living than one, and it could have 
veſted, it would be ſubject to deveſt: and it is truly ſaid for de- 
Fendant! that in all limitations whether of real or perſctal eſtate, i” 2 
it does teſt in the firſt born, on the birth of others it deveſts in order 
to anſwer purpoſes of families and intent of the parties: and in Ste. 


vens v. Stevens, there was a great confuſion of that intereſt: and yet 


B. R. on a caſe made for that court — it 8 be to ee | 


e and occaſions. 
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in the Time of Lord Chancellor HARDwICEE. 


As to the next time of veſting, the commencement of the term 
In poſfeſſion, was it to veſt in the children in being at that time? It 
is out of Butler v. Duncomò; becauſe in that cafe there was a parti- 
cular time, twenty-one or marriage, which the court held neceſ- 
ſary to compel the veſting at that time; nothing of which is in 
the preſent: but it would be a ſtrange conſtruction to ſay, it ſhould 
be abſolutely veſted to all intents, whenever the term happened to 
cominence by death of Lady Strang ford; for ſhe might have died 
in life of both father and mother ; ſhould it veft in the younger 
children at that time? Other younger children might be born after- 
ward, who certainly ſhould not be excluded, but be let in by de- 
veſting : : but ſhould any part of it be veſted at that time? The con- 
fequence would be contrary to the intent of the partics: 472. that 
if any of thoſe younger children in being at time of the commence- 
ment of the term had died in life of the father, the ſhare of that 
child would have gone to that father, who would have taken all 
_ perſonal rights veſted in that younger child: conſequently it would 
take out of the proviſion intended for the younger children, and give 
it to the father; which is ſtrong againſt conſtruing this abſolutely 
veſted at time of the commencement, 


As to the third time, plaintiff inſiſts it ſhall abſolutely veſt in the 
younger children at time of the death of the father, and never de- 


veſt, Conſider the conſequence of that: the father might die lea- Portions not 
ving a wife and children, ſome of them very young; and if this tobe raiſedfor 


was lo. abſolutely veſted in them, on the death of any of tender 


repreſentative 
of child dying 


years, the mother muſt have bare with the ſurviving children, and betore he 


the money would be raiſed to the prejudice of the ſurvivors for be- 

nefit of the repreſentative. That would be contrary to Bruen v. 
| Bruen, and to Tournay v. Tournay, where no time was mentioned, 

vet as the child died before the time it could want a portion, and 
this was intended as a portion, it ſhould not be raiſed for the repre- 
ſentative of that child. This miſchief would W it it veſted at 
death of the father. 


As to the next point of t time, contended for on the part of defen- 
dant, for the veſting when the money was to be raiſed; and therefore 
compared to caſes of legacies, where there are no other words of gift 
or legatory words but the direction to raiſe and pay (as it is here) 
and that it cannot veſt before, being a gift at that time only; now 
I think, there may be a good deal of inconvenience in ſaying, that 
to no purpoſe or in no manner it ſhould veſt until that time; for if 
all the younger children had died in the life of Elizabeth Audley, 
who might have lived a good while, and it was never to veſt until 
_—_ it would have gone abſolutely to the eldeſt ſon ; and though 

a younger child had married, and wanted its portion ever ſo much, 
according to that doctrine that child would be entirely defeated of 
Vor. II. e e 5 its 
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its portion and 3 though married and left children: nay 
that inconvenience might bave fallen on defendant herſelf, for then 
it (he had died before Elizabeth Audley, and though her buſband 
relied on this portion, her family could have no benefit of it, and 
it would have gone to the elder ſon. | wy 


| Then it is neceflary for the court to take a middle way in the 
conſtruction of this declaration of truſt and in reſpect of the veſt- 


ing, if the court can find it out, I will fay once for all, notwith- 
ſtanding this is a voluntary proviſion tor younger children by a 
randmother, not by a father on marriage- ſettlement, yet I muſt 
conſtrue this provition as the court will do proviſions by ſettlement 
on marriage of the father and mother of ſuch younger children; 


for it was plainly ſo conſideted by the parties themſelves; and with 
this view probably they truſted to her making a proviſion for the 


younger children; and ſhe did it: but did it as a parent providing 
for the younger children of her daughter, who were ſo nearly de- 


ſcended from herſelf: and a grandmother in this court is often 


conſidered as a parent, If then it is to receive the ſame conſtruc- 


tion, what is the middle way to avoid all the inconveniencies and 
many abſurdities which would ariſe from conſtruing this money 


abſolutely veſted at any of theſe times? The ſame that was taken 
by Lord Cowper in Doleman v. Chadwick ; which is the true way to 
avoid them. It is a very ſtrong authority, and the arguments pro- 


perly urged there; for it appears to have been liberally argued and 


fully confidered, ad was conſidered as an authority by Lord Ta!- 
bot ; for he does not object to, or attempt to weaken it, Lord 
A latitude of Cowper went plainly on this: he found it eſtabliſhed by the prece- 


conſtruction dents and authorities of this court, that the words younger children 


do words ., had received a prodigious latitude of conſtruction to anſwer the oc- 
younger chil- 


dren. caſions of families and intent of the parties, often conſtruing an eldeſt 
Such as are daughter to be a younger child: that is carrying the words very 


not head of much out of the natural into a foreign and remote ſenſe to anſwer 


the family, 
tzke not the the intent: and he found it determined, that an only daughter, 


eſtate. though not younger in compariſon with andther, ſhould be conſi- 
The capacity 


to continue 


pee the and there have been caſes, where a younger ſon becoming an eldeſt 
power of ap- under certain circumſtances has been conſidered as an eldeſt to ex- 
pointment clude him from the benefit of the portion, and therefore the rule 
—_— or laid down by Lord Harcourt in Beal v. Beal has been, that younger 

children ſhall be conſidered ſuch, as do not take the eſtate, are not 


the head and repreſentative of the family: Lord Cowper, having 


found this, from thence inferred a tacit condition, that the capacity 
of being a younger ſon ſhould continue, until the time of payment 
came, and therefore made that determination, though the father 


an 


had actually executed his power. Taking it in abſtracto merely as 


dered as a younger child, where a proviſion was made for younger 
until time of children and no other proviſion, and the eſtate limited to go over: 


argued, The court, 


in the Time of Lord Chancellar Harpwick, 


to be executed, and is once executed in life of the party, and no 
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an execution of a power, it could not poſſibly be maintained upon Power, with 
| . - 4 ö out revocation 
f : 2 v Ve 
the general rules; for the rule of law is, that if a power 1s given x haters 


once execu- _ 


power of revocation reſerved, it cannot be revoked and executed ted, not to 


4 11 © BAN 8 be revoked 
anew: it was ſo held in Hele v. Bond and other caſes : but the 24 nd 


ground Lord Comper went on, was, that the continuing of the ca- anew. 


pacity to the time of the proviſion taking effect in point of payment, 
was a tacit or implied condition going along with the appointment. 


Now ſuppoſe, the father had executed his power in his life, ap- 


pointing ſo much of this money to the plaintiff, fo much te his 


: fiſter, and to the reſt if he had more children; and afterward the 
plaintiff by the death of his elder brother in the father's life had be- 
come eldeſt; and the father had executed a new appointment 
among thoſe, he thought, remained younger after that: that would 
have been directly good within this authority of Doleman v. Chad- 


avick ; for it is impoſſible to ſay, the firſt appointment ſhould take 
place, and the ſecond not, conſiſtent with this authority; which 


bas ſtood, and fo far allowed in Jermyn v. Fellows, Now how 


does the preſent caſe differ from that? For if this conſtruction of 
the power being executed ſub modo and the tacit condition is to be 
implied in the execution of the power, it muſt be implied in the 


direction in default of appointment, there being no difference be- 


tween the one and the other, the objects being the ſame: the young- 


er children cannot be conſtrued to mean one thing in caſe of de- 
fault of appointment, and one thing in the execution of the power: 
it muſt be the ſame meaning in both: it follows equally, in the 


direction of what is to be done, and who is to take in default of 


execution, And though what Lord Cowper did, looks like taking 


a great latitude, and ſtruck one at firſt, yet on conſideration it was 
a very reaſonable conſtruction, made to anſwer the intent of the 
parties and avoid inconveniencies and abſurdities, agreeable to the 


general grounds of the court in conſtruing the words younger 


children, in which a greater latitude is taken to anſwer the intent ; 
for if Lady Strang ford, at the time of making this deed, had been 


aſked, if ſhe meant, that a younger ſon becoming an elder, and ha- 


ving the eſtate, ſhould have part of this, ſhe would have ſaid 70. 


It was truly faid, that in modern ſettlements people have been ſo 
cautious as frequently to inſert a clauſe and condition, that if any 


one of the younger children, provided for by the truſt of that term, 
came to be eldeſt, his ſhare of the portion ſhould go over exactly 
egreeable to the reaſoning of Lord Macclesfield in Butler v. Duncomb. 
"This is very different from Lord Londonderry's caſe, which has been 


truly ſtated ; for there no conteſt was between him and his ſiſter, 
but between him and his own eſtate, he having been a younger child 
at the death of his father, and now come to have the ſettled eſtate : 
there was no perſon before the court to oppoſe it : nor was it much 
on conſideration that there had been many caſes, 
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Infants may 
be bound, if 
conuſant of 
their right: as 
where tenant 
In tail aged 
nineteen in- 
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groſſes a 


mortgage of 
the eſtate. 


right. 
Bake any thing of that it ſhould have been put in iſſue in the bill, and 
charged, that he was ignorant of his right; and it would have been 
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in which a man had come to be owner of an eſtate ſubject to a charge 
for the benefit of the ſame perſon, where the court conſidered the 
eſtate and the charge to be different things, and directed the charge 
to be raiſed for his benefit, did it in that caſe; and particularly on 
this ground; that in the concluſion of the declaration of truſt of that 


term there were particular clauſes, on which the truſt thereof ſhould 
ceaſe, and this was none of them; and therefore, as there was none 


concerned to difpute it, directed it to be raiſed: but it may hereafter 
perhaps be a queſtion between Lord Londonderry and his eldeſt ſon, 


if that ſon ſhould diſpute it. On the firſt point therefore lam of 


opinion, that the conſtruction on the truſt of this term, according to 


the intent of the partics and the authority of Doleman v. Chadwick, is 
with the defendant, and, I will repeat it again, what [I principally rely 
on is, as to that caſe, that there is no ſound diſtinction between con- 


ſtruing that tacit condition of the continuance of the capacity of a 


younger ſon in the execution of appointment of the power and in 
default thereof. ” 


But if this is ſtrong, the ſubſequent tranſactions are very material, 


As to the marriage of defendant, the plaintiff being then an infant, 
and not at all, as far as appears by the evidence, conuſant of or encou- 
raging it, nothing of that can bind him. It is an aggravation of the 


cannot be helped. The plaintiff was then nineteen years of age; and 
if he had been privy to the tranſaction, unleſs he had been clearly 
ignorant of his right, it might have affected him; for there are caſes, 
wherein an infant may be bound, There was a caſe, where an in- 
fant of nineteen years old was an iſſue in tail, and ingroſſed a mort- 


ge- deed of that eſtate; the court held, that act would exclude him, 
and would not ſuffer him to diſpute that by reaſon of concealing his 
right, But the next tranſaction is ſuch, as is a ſtrong affirmance of 


the right ; for though it is a compoſition on the part of defendant's 


huſband with his father, it is a compoſition of the whole ſum; and 


the 3.500 /. exceeded the ſhare, the wite would be intitled to upon 
the conſtruction contended for by the plaintiff, To have ated pro- 


perly the plaintiff ſhould have acquainted her, that he had a demand 
on this ſum ; but it is ſworn, that at none of the times mentioned of 


this tranſaction or receipt of the intereſt the plaintiff inſiſted on this 
Poſſibly the plaintiff had been ignorant of his right: but to 


very material to have charged, at what time the plaintiff came to the 


knowledge of this ; which might have been very capable of proof, 


Nothing of that appears, but an acquieſcence, and receiving the inte- 
reſt for his fiſter, 
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hardſhip of the caſe; but if people miſtake their right, and accept a 


conveyance, or ſecurity, or ſum of money with their eyes open, it 


. 1 6 


I make no farther uſe of this but as a corrobora- 
ting circumſtance to ſtrengthen the opinion given before; which 
_ 7 1 55 would 
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- Niece, or in thirds letting in the aunt for a ſhare ? 
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would have greatly weighed in turning the ſcale, if the firſt point 


was more doubful : and really, if this matter had been put in iſſue 


by the anſwer, I ſhould have diſmiſſed the bill with coſts : but not 


being ſo, the plaintiff had no opportunity to anſwer it. 


I determine it conſequently on the firſt point, on which there is 
difficulty, as admitted on all hands ; therefore the bill muſt be diſ- 
miſſed without colts, 

5 x „ Caſe 65. 
Lloyd verſus Tench, March. 6, 1750-1. 


At the Rolls. 


ELN. BURKIN died inteſtate in 1748, never married, and Aunt of inteſ- 


having neither father, mother, brother, nor ſiſter : but ſhe left tate, where 
no brother or 


the plaintiff, daughter of her ſiſter, and the defendant Milliam gger takes 


Philips, ſon of her brother, and the defendant Sarab Barnard her equally with 
aunt, who took out letters of adminiſtration to her. 


nephew and 

niece under 
IN . | A St. of diſtribu- 

The conteſt was, between whom the reſidue of her perſonal eſtate 4, being 


| wa 1 a EY equally in the 
was diſtributable ; whether in moieties between the nephew and third degree. 


Againſt the aunt was cited Stanly v. Stanly, 15 May 1739. : Wil. 344- 


where on a queſtion between the mother of inteſtate and the nephew 


and two nieces, all children of a. deceaſed brother, Lord Chancellor 


held, they ſhould take with the mother. In Wallis v. Hodſon 1740. 
Tord Chancellor held, a poſthumous child, born after inteſtate's death, 


ſhould be held a brother or ſiſter of the inteſtate within the words 
of the St. 1 J. 2; which being a continuance of the Str. C. 2 muſt 
be conſtrued, as if the Sf. C. 2. was repeated therein. In Nelſon's 
Lex Teftam. it is held, that children of brothers and ſiſters ſhall 
exclude all other collaterals, as uncles and aunts ; which is the pre- 


| ſent caſe. The ſtatute directs a diſtribution to the next of kin and 
their repreſentatives, which muſt be in the deſcending line; to 
which repreſentation the ſtatute puts a period after brothers and 


liſters children. : 


For the aunt. Stanly v. Stanly depending on the conſtruction of 
the St. F. 2; which was merely introductive of a new law, put- 
ting the mother on a par with brothers and ſiſters. Wallis v. Hodſon 


was ſo held, becauſe ſuch child has been always looked on as a child 
in being, ſo as always to take under the Sr. of D:/ribution: fo on 
the city-cuſtom an infant in Ventre is looked on as a child, who 
takes a ſhare. The contending parties are all equally of kin to the 
inteſtate, being all in the third degree. If no brother or ſiſter re- 
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On St. of 
diftribution 
the rule of 
degrees of . 
blood taken 
from the civil 
Jaw. 


where Samuel Davis died inteſtate in 1724. without iſſue, leaving a 
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mains alive, but all leave children, they all take per capita : but 


where one brother or ſiſter is living, always a diſtribution in fir pes. 


Sit John Strange, having taken time to conſider, now gave his 


decree. 


Some things are ſo clear, they need only be mentioned: as: firſt 
in all queſtions of the 5. of Diſiribution the rule to go by in com- 
puting the degrees of proximity of blood muſt be taken from the 
civil law; and on this ground and foundation ſtand all the caſes 
which have come in judgment ſince the S. of D:/*ributicn either at 
law or in this court. Next that, computing the degrees in this caſe 
by the rule of the civil law, the three contending parties ſtand in e- 


ual degree as next of kin to the inteſtate, viz. each in a third degree; 


and the computation muſt be in this manner: as to the aunt, the fa- 
ther is one degree, the grandfather a ſecond, and the aunt a third: fo 


as to the nephews and nieces the father is one, the brother two, and 


nephew and niece in the third degree. Standing therefore in this 
light, obſerve, what direction the ſtatute has given to the inteſtacy 


in queſtion ; under the words of which the aunt, nephew, and niece, 
being in equal degree to the inteſtate, will be intitled to an equal ſhare, 
unleis by any conſtruction put on this act, applicable to the preſent caſe 


the court is warranted to depart from the expreſs words, and exclude 


the aunt: but for this no ſufficient reaſon is offered. This was treated 


as a new caſe, never judicially before the court; and as ſuch argu- 
ments are drawn from determinations made in other caſes on the 


ſtatute: but J have found, that in more inſtances than one the very 


point in queſtion has been before the court, and determined in fa- 
vour of the uncles and aunts, admitted to an equal diſtribution with 
nephews and nieces. The firſt caſe is Page v. Ccok, Rolls, 24 June 
1742; for which the Regr/ier has been ſearched, Lib. B. fol. 432; 


widow, an uncle, and two nieces : the nieces brought a bill, infiſting 
they were intitled to a diſtribution as next of kin exclufive of the un- 
cle. The uncle by his anſwer inſiſted, he was intitled in equal degree 
with them, and had libelled in the Eccleſiaſtical court againſt the 
widow and adminiſtratrix, who brought a bill for an injunction there- 
fore and to have the account taken. An injunction had been grant- 


ed; and at the hearing the only queſtion was (for it was agreed, 


the widow was intitled to a moiety) whether the other moiety ſhould 


go to the nieces as next of kin, and exclude the uncle, or that the 

uncle ſhould have an equal ſhare with them. It was held by the 
Maſter of the Rolls, that clearly the nieces and uncle are in equal de- 
oree of kin, each in a third degree from the inteſtate computing ac- 


cording to the rules of the Civil law to the common anceſtor ; the 


father one, grandfather two, and the uncle the third; ſo the father 


one, brother two, and the nieces third ; and that the nieces, taking 
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as next of kin under the ſtatute, take per capita, and never per /tirpes 
jure repreſentationis: which is a full authority in favour of the aunt, 


and anſwers the argument uſed for the nephew and niece, which 


was attempted under the admiſſion of repreſentation among collate- 
rals of brothers and ſiſters children to draw up to a repreſentation 
of the parent : but it is now ſettled, that though the children of one 
brother ſtand in place of the parent, in ſharing with the other brother, 
and take per flirpes, yet if no brother is alive, that repreſentation in 
doco parentis is at an end. Walſh v. Walſh, Eg. Ab. 249, among ſe- 


veral other caſes. Another caſe expreſsly in point was Durant v. 


Preſtwood 30 June 1738, Regiſter A. 761, where the conteſt was 
between an aunt and uncle and nephew and niece : Lord Chancellor 
held, all ſhould come in equally for a ſhare in the diſtribution. 


After two ſuch authorities this queſtion is at peace: and could Ten- 


tertain a doubt in wy own mind (which 1 do not) I ſhould think 
anyſelf bound thereby Fare deciſis. In the great debate between a 
grandmother and aunt, Blackborough v. Davis. Sal. 251, and Wood- 


Z ruff v. Winkworth, P. C. 527, Eg. Ab. 249, it was determined in 


favour of the grandmother againſt the aunt, not becauſe the one was 
in the direct aſcending line and the other in the collateral only, but 3 

becꝭuſe not in equal degree ; the grandmother ſtanding in the ſecond iabes before 
degree to the inteſtate, between whom and the parent there 1s but one aunt, being 


degree, and between that parent and grandmother another, which in {ccond de- 


| ee ; great- 
makes but two: but to reach the aunt there muſt be another degree 3 


from the grandmother to her, and ſo not in equal degree: but had equally with 


d aunt in third 


— a 8 MY 7 1 \ a 
the aunt ſtood in competition with the great grandmother, it woul Jegres, 


be otherwiſe: for the aunt being in the third degree, and there being 
a neceſſity to add another degree from the grandmother to the great- 
grandmother, that places her as remote as the aunt, and therefore 
equal. Meutucy v. Petit, P. C. 593. In the particular queſtion be- 
tween the uncle and nephew, Domat indeed 1 Vol. 666. declares for 
the nephew : but owns, that others have thought the contrary, and 


that this is the rule only, where there are brothers to the deceaſed 


living, and excludes the uncle: but where there is only an uncle and 


nephew (which is the preſent caſe) they ought to ſucceed together, 
and that the ſucceſſion is ſo regulated in ſome places. This is agree- Where no 


able to the opinion before, that all claim per capita. This is not the brother or 
caſe of a brother or ſiſter to the inteſtate, but of the children of the _ ” = 
brothers or ſiſters, where there is no brother to bring up the iſſue ze- Sas 
of the other to a repreſentation, but all ſtand in a proper degree, and otherwiſe per 
take per capita , not per flirpes, merely becauſe they do not ſtand in Vibe 
light of repreſentation, If there is one brother living, and another 

has left children, however many, they take but a moiety with the 
brother : but if that brother had been dead, all in the ſame line of 
equality take per capita. ' I am therefore of opinion to adhere to the 
Words of the ſtatute, which ſay, it ſhall go to the next of kin in 

| CE a | equal 
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Caſe 66. 


Parol evi- 

dence admit- 
ted to ex- 
plain a will, 


where doubt- 


ful ; not to 
contradict. 


As on a le- 
gacy to the 
tour children 
of B. and af- 
terward | 
another to 
the children 
of B. B ha- 


ving then two the preſent defendant William and the wife of the preſent plaintiff; 


children by 
the firſt huſ- 
band, four by 
a ſecond ; 
admitted to 
ſhew the firſt. 
legacy is 
reſtrained to 
the four laſt 
children ; not 
ſo of the 
other legacy. 


CASES Argued and Determined | 
equal bee and to the above expreſs determination. 


vided into . 


Hampſhire verſus Peirce, March 7, 1750-1. 
At the Rolls. 


| ANNE DAVT by her will gave two legacies, one of 100 /. 
the other of 300 J. in this manner: © I give, direct, limit and 


ee appoint 100 J. other part of the ſaid truſt- money, to be paid 
* by my truſtees to the four children of my late couſin Eligabeth 


% Bamfield within fix months after my deceaſe equally to be divided 
«© between them: if any or either of them ſhould happen to die un- 


der twenty-one or unmarried, their ſhare or ſhares ſhall go to the 


« ſurvivors of them.” 


The other legacy, which came at a great diſtance from the for- 
mer was worded thus: I further give, limit, and appoint unto the 
Wy children of my late couſin Elizabeth Banfield the ſum of 300 ark 


At the time of W the will the Genie of Elzabeth Bam 


field was this : by a former huſband Poddlecomb ſhe had two children, 


ſhe married Bamfield, by whom ſhe had four children, who were 
living at the time of gen of the teſtatrix. 


Defendnts invited on reading parol evidence to ſhew, teſtatrix 


- meant the four children by the laſt huſband Bampield ; as having 


been often admitted in ſuch cafes; as where teſtator give 100/. 
owing to him by J. S. it has been admitted to ſhew, it was the 100 J. 
owing by J N. I. S. owing him nothing: ſo, where a legacy is 
greater than a debt, to ſhew it was not in ſatisfaQion of a debt : 


and it is neceſſary to reſort thereto here to aſcertain ed which is 


doubtful. 


E con. There are undoubtedly caſes, where parol evidence has 


been admitted to explain, whether teſtator deſigned the particular 


thing, as in the inſtances mentioned: but wherever it relates to let- 


ting in evidence whether this or that perſon was meant, it has been 


admitted only in the ſingle inſtance of a legacy to his ſon John, ha- 
ving two of the name. That was a great while held void tor uncer- 


tainty : but courts of juſtice, leaning againſt that, let in particular | 


evidence to ſhew, which teſtator meant: but it is confined to that. 


In Caſtleton v. Turner 27 July 1745. teſtator had made diſpoſitions in 


his will to ſeveral, and but two women mentioned throughout the 
| whole 


The clear 
reſidue therefore of the inteſtate! s perſonal eſtate ought to be di- 
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in the Time of Lord Chancellor Hax DWIckE. 


whole will; his wife and niece and then he deviſed a particular 


eſtate fo her for and during her natural life. The queſtion was, 
whether parol evidence ſhould be admitted to ſhew which cf the 


two was meant? It ſeemed to come as near the other caſes as could 


e, yet Lord Chancellor would not receive it, thinking it an attempt 


BY 


contrary to the principles of the court, becauſe it would tend to put 
it in the power of witnefſes to make wills for teſtators; and held, 
that, though her was a relative term, it related to the wife upon the 


ground, that throughout the will in other places her ſeemed to relate 
to the wife: but exprelsly excluded the letting in extrinſick evidence 
to explain the will, which would occafion uncertainty, leaving it to 


the expoſition of a ſervant, and then there would be no knowing 


where things would end. The ſtatute of frauds is clear, that an ex- 
preſs will in writing ſhall not be ſet aſide but by ſome other inftru- 
ment in writing. 5 


Sir John Strange, 
Theſe two parts of the caſe fall under quite a different conſidera- 


tion. The diſtinction as to admitting parol evidence I have always 
taken to be, that in no inſtance it ſhall be admitted in contradiction 


to the words of the will: but if words of the will are doubtful and 
ambiguous, and unleſs ſome reaſonable light is let in to determine 


that, the will will fall to the ground, any thing to explain, not to 
contradict, the will is always admitted. So it is in the caſe of ha- 


ving two ſons of the fame name; what has gone upon that as well 


as all the caſes; it being doubtful there which teſtator meant; and 
therefore, When admitted in that caſe, it is not to contradict the 
words of the will, but to let in light ſo far agreeable to the words as 
to enable the court to ſupport the act done, As to the 100/, legacy: 
it is agreed, ſhe had fix children; and it is not material whether they 
were by one huſband or the other: but however that would be a 
proper ground to admit an explanation of this, what were the four 


children meant; for that does not contradi@ the will, but determines, 


which of the four children are to have that benefit. But as to the 


Zool. whether the evidence goes to that or not, I will not give 


weight toit; for there the deviſe is ſo expreſſed as to take in the 
whole of the children. Whatever her intention might be, is ano- 


ther queſtion: I cannot go out of the will to admit it. The court 


has gone by the diſtinction beforementioned, and always cautiouſly 
admitted it: but as to the ſecond legacy it would contradict the will. 
Had I been aware of this queſtion, I could have mentioned caſes : 
but I remember one, where the executor made in a will was My 
* nephew Robert New; in the ingroſſment they had made it Nune. 
1 am not certain, whether it was real eſtate or no“: but there evi- 


Said at the bar, that the rule was the ſame, whether real or perſonal. 
den that » the ſhone, whether ref 
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CASES Argued and Determined 


dence was admitted, ind on that be was declared to be the perſon; 
That was ſtronger than this; and it would hardly have done, if it 


had not been for the relative words my nephew; it appearing that he 
was his nephew, and that he had no ſuch nephew as Robert Nune. 


Therefore let it be admitted: but J will not give . to it on the 
14ſt legacy. . 


The evidence being read, his honour delivered his opinion. 


As to the 1001. which is an abſolute bequeſt, the plaintiff inſiſts, 
it is not deviſible between the four children, Elizabeth Bamfield had 


by her ſecond huſband ; but that, as ſhe, who is the perſon named 
and no notice taken of the buſband, had ſix children, the word fu 
dught to be rejected, and conſequently the two children by the former 


huſband let in with the four by the ſecond: to prove which, ſtreſs is 
laid on the expreſſion the four children, I own, I thould have had 
ſome doubt on this part of the caſe, if it did not lo entirely correſpond 
with the circumſtances and ſituation of the family at that time. 
Here were not fix children by one and the ſame huſband, as it was 


in Tomkins v. Temkins, but two broods of children by different huſ- £ 
bands; therefore it was natural in pointing out the number to un- 
derſtand her pointing out that particular brood of number four; and 


ſo there is not that uncertainty, as if all the children had been by the 


ſame huſband : but as there is ſome uncertainty, I have admitted 
the going into evidence to explain the intent of the teſtatrix in the ex- 


reflion the four, but excluded it as to the other legacy. The evi- 


dence laid before the court as to that is, that a woman: ſervant was 
ſent with inſtructions to ſome perſon to draw the will: but I lay 

little ſtreſs on that: but he ſays, that the teſtatrix declared, (and | 
-that more than once, for ſhe declared it before the ſending the in- 
ſtructions) that ſhe had provided for Mrs, Bamſield's four children. 
Now though the expieſſion in the will might take thoſe by the 


firſt as well as the ſecond huſband, yet this (which I think, is proper 


-evidence) ſhews plainly, that ber declaration was the four children 
of Mr. Bamfield, thoſe he had by this wife; which explains, what 
the meant by the four children: but ſhe alſo puts a negative on the 


other two, ſaying that ſhe would not give to the others, being the 


 Poddlecombs, any thing, becauſe their own father had given them a 


ood fortune. So that taking this on the face of the will, in. which 


| 4110 the circumſtances of the family muſt be taken altogether, it ap- 


pears clearly, that the four children by the ſecond huſbind were 


' thoſe meant to ſhare this 1007. Though no very great ſtreſs is to 
be laid on that clauſe of ſurvivor, yet in a cafe of this nature ſome 
argument may be drawn from thence. The four children by Bam- 
Feld were all minors: the two children by Poddlecomb were both of 
age at that time. The teſtatrix put the caſe ſo as to take in the poſ- 


ſibility, that any one of the four might die under twenty-one, which 


the other two then could not. A ground myſelf much upon that cor- 
= 8 | bo ns. 8 
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Garland was the perſon bound in the penalty for performance. 
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reſponding ſo exactly with the number mentioned here: nor is there 


room to think, the teſtatrix did not know.the number of children 
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Elizabeth Bamfield had by her huſband; So that the plaintiff or her 


; brother have no ſhare as to that legacy of 1000. 


The other legacy ſtands on a very different foundation ; and 1 


cannot be warranted, (whatever one might ſeggelt to ones ſelf to be 


the intent) to depart from the words of the will, they taking in be- 


throughout, Hid this followed immediately after the 100 J. legacy, 


and no other uſe had been made of the word further through- 


out this will, than what is contended for by defendants, there 
might be ſome room poſſibly to have reſtrained it: but it is at a great 


. diſtance, It is a common expreſſion in every will, being an inchoa- 
tion of a new deviſe, having no reference, as if wrote in a diſtinct 
paragraph, and introduced with the word item. It is not to the ſaid 
children; which might reſtrain it to the four: but it muſt be con- 
ſtrued all the children. It is material, that where teſtatrix means to 
give to the ſame perſon more than ſhe has given before, ſhe has 
uſed the word /aid; which ſhews, ſhe meant not to reſtrain this to 
the ſame objects, to whom the 100/, was given, by not uſing the 


ſame expreſſion: nor is any ſtreſs to be laid upon her calling her by 


depart from the plain words of the will, or admit any evidence to 


contradict them: therefore I admitted the evidence as to the 1001. 
but would not apply it to the latter part; in the other it being only 


explanatory, in this contradictory. It is ſaid indeed, that the evi- 
dence read is adapted to defeat the plaintiffs demand as to both lega- 
cies. It may be ſo meant by the party: but it is the duty of the 


court to diſtribute and divide; to regard it ſo far as it is apt and 


legal; where not ſo, it is not binding on the court as to that. 


4 he bill therefore muſt be diſmiſſed as to the 1001. 


Dixon ver/us Parker, March 8, 1750. 5 


yond diſpute all the children of Elizabeth Bamfield; ſo that.I cannot 
conſtrue it reſtrictive to the four; for which there might have been 
a foundation, had there been any words of reference of any ſort to 
| thoſe four children provided for by the 1co/, but there are none 


the name of Bamfield. It is dangerous in queſtions of this nature to 


Caſe 66. 


| Queſtion aroſe on a point of evidence, whether the depoſition Evidence. 


of John. Garland, one of the defendants, could be admitted to 


be read as evidence on part of the other defendant Parker, 


The whole of it aroſe upon an agreement between Garland and 
the plaintiff, reduced into articles in writin gunder their hands and 


ſeals; which was for the ſale of plaintiff's eſtate to defendant Parker 


for 300 J. but the covenant was by Garland with the plaintiff, and 


The 


Depoſition of 
one defendant 
not read for 
another, as 

concerned in 
intereſt and as 
a decree | 
might be a- 
gainſt him, 
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The bill charged, that there was a draught of a defeaſance made, 
intended to be executed: but that by contrivance and management of 
Garland it was not executed at the ſame time with the deeds, but put 
of io another time; and that Garland, having got the abſolute con- 
vevance, would not let the deicalance be executed, | 


For defendant Parker in ſupport ef the evidence, Garland's being | 
a party is no objection to his depoſition, if not concerned in intereſt, 
It appears by the agreement in writing, he acted only as agent or | 
land ſteward for Parker, deſciibing himſelf as ſuch ; and therefore 
to be conſidered merely as a broker for him, and not at all intereſt- 
ed. The conveyances are to Porker, in whoſe behalf the contract 
was, No decree can be made againſt Garland on the merits, and 
then there can be none againſt him for coſts; for one can never 
come here to pray a decree for coſts only, no more than he can 
come into this court to pray a fine. This was fully confidered by 
vour Lordſhip in the caſe of the conſpiracy charged on Sir Fobn 
Coton v. Lut- Cheſhire and his lady, where ſhe was offered to be examined as a wit- 
en nets ; firſt her being a defendant was held no objection; for even a 
court of law allows a defendant's being a witneſs: it was next ob- 
jected, that ſhe might be ſubject to coſts, if the fraud was proved 
but the court held, the had no eſtate in her, nor was ſhe concerned in 
intereſt, and therefore her evidence was read. Then it is Very ex- 
traordinary and dangerous, if a man's ſervant or agent cannot be exa- 
mined as a witneſs for him. This is like the caſe of a broker or 
Blackwell Hall factor; who, if they ſell goods or ſtock, even without 
' naming their principal, yet an action may be brought in name of the 
principal; and that broker or factor may be examined as a witneſs, : 
Otherwiſe people would be ſtript of their evidence; which will be 
the caſe here, if the court prevents this being read. Though Gar- | 
land has himſelf examined ſeveral witneſſes, that is his own act, and 
is not to prejudice the party, who would call him, . 


> 


. 3 
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Lord Chancellor ſeemed to be very clear, that a defendant, ſo cir- 
cumſtanced as this was, was never ſuffered to be read: but there 
being no other evidence relating to the tranſaction of the contract, 
which made it of great conſequence to the defendant Parker, and it 
being very much preſſed, and the caſe of Lady Cheſhire-infiſted upon, | 
faid, he would look into it ; and the next day gave his opinion, A 


Conſidering the nature of this caſe, and that the only evidence of 
On objection- fraud and impoſition, ſuch as it is, is againſt the defendant Garland, 
to competen- it would be pretty wonderful, if he could be read as a witneſs in the 
, PEVeT cauſe: but that however mult be determined by the rules of law: if 
read: if to ” » | . - i 
credit only, according to them he ought to be read, it muſt be ſo. The queſtion 
read and left js whether the objection made, goes to his competency or credit ; 


9 p00 2 for if to his credit, it muſt be read, and left to the conſideration of the 
5 13 2 | 8 2 court 
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coutt on the whole evidence of the caſe: but not at all, if it goes 


to his competency? Whether it is a good objectian as to his 
competency, depends on two things; firſt the concern or inte- 
reſt he appears to have in this cauſe and contract ; and next his 
being a defendant now before the court and concerned in the 


event of the ſuit. As to the firſt, all the ſubſequent tranſactions ariſe 


out of this contract; and whether that was fairly obtained, and all the 


4 


ſubſequent tranſactions fairly and properly founded on it, is the que- 
ſtion. Taking it out of that proproſition put for the defendant, that 


Garland was not at all intereſted, and that it would be extraordinary, 
if one's agent might not be examined as a witneſs for him, it is ex- 


traordinary to be ſure: but conſider, how it ſtands. If any remedy 
was to be taken either at law or equity (and the rule is the ſame here 


as at law on theſe articles) it could not be maintained for or againſt 
Parker: but if the plaintiff infiſted on a preformance, he muſt have 


brought an action of covenant for non- performance againſt Garland: 
he could not againſt Parker, if he proceeded for the penalty: it muſt 
be by action of debt for, that penalty againſt Garland: and if the 
agreement has not beenrightly performed, that action for the penalty, 
I am of opinion, may be now brought againſt Garland. This ſhews, 
that notwithſtanding he has deſcribed himſelf as agent or land- 
Reward for Parker, that differs it not at all as to this contract, it is his 
contract; and in my opinion Parker was not bound to indemnify 
him upon Parker's own anſwer ; which anſwer is, that the propo- 


ſal was for a loan, and not at all for a purchaſe; and that no authority 


was given to Garland to purchaſe the land for Parker, the general 


authority relating to a loan; and therefore, if after Garland had 


contracted for a purchaſe (as is infited on) with the plaintiff, if 


Parker had ſaid, he would not be bound by this, and would not 


take the purchaſe, he might have done ſo. Then it is really a contract 
by Garland, taking upon him indeed to a for Parker, but without 
authority as to this. It is compared to the caſe of a broker or Black- 


doll Hall factor. I agree, that, which is inſiſted on, is allowed; but Backer or 
it is with jealouſy allowed, and with great inquiſitiveneſs by the factor, not 


court as to the circumſtances. It is allowed from the regard to trade daming prin- 


x - © Cipal, may be 
and commerce, fingly on that ground; for there is ſome danger in x ane Ay 


allowing it: but that is not at all like this caſe. If ſuch broker or ation in name 
factor at the time of making the bargain declares his principal, no. *f Principal 


hob : | but ſingly on 
action can be brought againſt the broker or factor; for that was no- trade. wig 


tice to the party, that he acted as broker or factor; and the action If principal is 
muſt be brought againſt the principal, if he declared him at the time. dnn . 


ion muſt be 
Now though Garland did declare his principal here, no action could againkt hicw 


be brought on this contract againſt Parker, becauſe the contract is of 
ſuch a nature, as it could not be endured, it concerning lands and te- 


nements, Fc. and there is another difference from the circumſtances 


of this fact, that Parker having in his anſwer expreſsly ſaid, that 
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Medway v. witneſſes; which ſhews, the rule of this court and of Jaw differs as 
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the notice to him was concerning a loan, not a purchaſe, and the di- 
rection given that he would act as for a loan, it is only the ſubſequent 
ratification of Parker afterward that can charge him. That is not 


the caſe of the factor or broker, who, if he ſells cloth or ſtock with- 
out declaring his principal, in his own name, the action might be 


Broker or brought in the name of that other perſon : but if he did not act for 
factor muſt him at that time, no ſubſequent act could charge bim: for that 
der for dne would be a parol contract aſſigning that chgſg in action to another 


ther at the 
very time: no perſon, which be could not do: and therefore he muſt act concern- 


ſoblequent ing the goods of another perſon at that very time of the tranſact ion, 


ſent or a- 
3 herwiſe no ſubſequent conſent or agreement of that other perſon. 


40. can intitle him to bring, or ſubject him to, an action upon it. On 
that ground therefore Garland is not a competent witneſs. But 
there is another head; as he is a defendant in the cauſe : and though 


on the firſt ground the rules of law and equity are the ſame, yet on 


Where the this they differ. Where there is a defendant in this court, if not- 


rule of law withſtanding that he is not concerned in intereſt, either fide may 
and equity as 


toevidenceis examine him as a w.tneſs ; and therefore the plaintiff, though he has 


the ſame: made a perſon defendant, whom he wants to examine as a witneſs, 


rand oh may, on ſuggeſtion that be is not concerned in intereſt, obtain an or- 


Atlawa der for it, ſaving juſt exceptions; and ſo may a co-defendant. As 


plaintiff can't to the plaintiff's examining, the rule of this court goes farther than 


—_— as the law does; for by the law no plaintiff can examine a defendant as 


plaintiffin a witneſs ; as was ſolemnly determined by B. R. in a'caſe, * when 


equity may 3 Trevor was Attorney General, on a trial at bar of a libel publiſhed 


but co-defen- 


dants may, if at Briſtol where ſeveral defendants were made, and the Attorney Ge- 


there is vo neral could not make out his cafe without examining ſome of thoſe 
. defendants brought before the court. Holt C. J. would not let the 
that defen Crown do that, though, he ſaid, they might be examined for co-de- 
dant, and not fendants, but that the crown could not: the Attorney General there- 


rr upon entered a 70/77 proſequi at the bar, and on that examined them as 


Al. to that: but as to co-defendant; examining it is much the ſame; for 
| there if in actions on Zorts (which are always ſeveral) ſeveral defendants 


are made, (however they are made defendants, whether with a Amul 
cum or otherwiſe) if the plaintiff gives no material evidence againſt 


them, the other defendant may examine as witneſſes upon that 


ground, that the plaintift by making unneceſſary defendants is not 


to ſtreighten defendants in point of evidence: and ſo it may be done 
by order in this court, ſaving juſt exceptions. But that is in a caſe 
and upon a ſuggeſtion, that the defendant, whom they would exa- 
mine, is not concerned in intereſt in the caute : which bring it to 


the queſtion, whether Garland is ſo concerned? It is inſiſted, that he 


is not, for that it is a contract in behalf of, and the conveyances are 
to, Parker ; and that there could be no decree againſt Garland; and 
if no decree could be againſt him on the merits, there could be no 

| 2 | | decree 
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coſts only. I do not know, whether that is ſtrictly fo : but I will 
take it for granted to be ſo: but there may be a decree in this court decree for 
againſt Garland the tranſactor. Where bills are to ſet aſide convey- ls only, Q. 


RE 


in the Time of Lord Chancellor Hazpwicks. 


decree for coſts, for one can never come here to pray a decree for 


ances, there may be a decree not only to convey, but that deeds and 
writings be delivered up, if the merits of the caſe are ſtrong enough, 
(as to which I give no opinion now 3) and that decree may be made 
againſt Garland. If Parker was likely to abſcond (not that I ſay, 
there is any probability of that) the decree would be againſt Garland 
to procure the act to be done. Where deeds are obtained by fraud 
and ill practice, and the legal eſtate is placed in a third perſon, a de- 


oree has been againſt that third perſon to procure the act to be done, 


Suppoſe Parker, in whom the eſtate veſted by theſe deeds, had been 
out of the kingdom, and Garland only here, the plaintiff could have 
brought a bill againſt Garland upon the equity it is now brought for, 


(provided he proved it) on a ſuggeſtion that Parker was out of the 


kingdom, and therefore could not be brought before the court; and 
he might have a decree againſt Gar/and only for this relief, he 
now ſeeks, as the perſon who tranſacted the whole: ſo that as there 
was a plain method for a decree againſt him, it cannot be ſaid, there 
could be no decree againſt him on the merits, and therefore no coſts 


could be decreed againſt him. But the great objection was on the 


caſe of Coton v. Lutterel; and if it had not been for the citing that 
caſe, (all the circumſtances of which I did not remember), I ſhould 
not have reſerved this point to this day. It was heard before me on 
6 June 1738; and it was a bill againſt Mr. Lutterel and his wife, the 
half ſiſter of the deceaſed Mr. Coton, (whoſe ſettlement was in queſ- 
tion) and againſt Sir Jobn Cheſhire and his wife, (but this was after 
Sir John's death) to be relieved againſt a ſettlement made by Mr. Co- 
ton, which was ſuggeſted to be obtained by fraud, impoſition, and me- 
naces on him, and to have a reconveyance and account of profits. 
There was a great deal of evidence in the cauſe; and one part was en- 


deavoured to be fixed on Lady Cheſhire, who was alſo made adefendant, 


that ſhe was aunt to Mr. Coton, uſed to come to his chambers in the 
temple, and had threatened and menaced him to make ſuch a ſettle- 
ment, and under that terror he had done it, which he was after= 
ward very ſorry for. It was ſworn in the depoſition of Haws and 
of Nelſon, that they were at his chambers, when Lady Cheſhire came 
up ſtairs, and wanted to ſpeak with him; whereupon he bid them 
go into an adjoining room, Where they ſtaid, and overheard the 


_ converſation ; the effect of which they put down in writing in a 
paper, and {wore to this particular paper, which did contain ſeveral 


extravagant things, ſuch as threats by her, particularly that ſhe had 


found a flaw in his title, which ſhe would diſcover, if he would not 


comply. Before this cauſe was heard, a diſcovery was made relating 


to bad practice, which was heard before me on motion to ſuppreſs 
the depoſition and commit the perſons; and upon that I was of 


Whether one 
can come in- 
to equity for 
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opinion, that Haus had been guilty of groſs abuſe, that this 


paper was a dteſſed up thing after the tranſadtion, and by combi- 
nation, and Haus was ordered to ſtand committed: but he fled. 


As to Ne ſon the fame imputation was on his depoſition, as it 
was to ſupport the ſame paper: but he was not ordered to ſtand 


committed; and ] refuſed to ſuppreſs the depoſition : but this 
ſtood over to the hearing of the cauſe, and theſe two depoſitions 
were read, When the defendants came to make their defence, 
they read the depoſition of Guidot, clerk to Sir John Cheſhire ; 
who gave a clear, diſtinct, account of the inſtructions he re- 
ceived from Mr. Coton, Lady Cheſhire not being by, and Sir John 


only conſulted in it as counſel : theſe inſtructions were repeated, and 


a great interval of time and conſideration taken : and a ſubſcribing | 
witneſs was alſo examined and read. After reading this and 


Depoſition of entering into the conſideration of the objection to the depoſition 
<o-defendant of Has and Nelſon the queſtion was, whether the depoſition of 


d, ap 2 | | p 
. eee Sir John and Lady Cheſhire ought to be read? J was of opinion, 


evidence a- it ought; for neither of them were parties to the deed; no decree 


gainſt him could be made againſt them; and 1 was of opinion, that on all 
And no decree. | 


the circumſtances there was no material evidence againſt either. 


There was no pretence againſt Sir John; and the court could not 


lay weight on that evidence. In a caſe where co-defendants 
examine, the queſtion is not, whether any Scintilla of evidence 


is given, but whether material evidence, ſuch as the court or a 


jury would lay weight on? So here the office of judge and jury 


is veſted in this court on hearing the cauſe; and if the court 
thinks there is no material evidence againſt that defendant from 


the nature of the fact affecting him, or from the credit of the 


witneſs who has ſworn it, he will be read: otherwiſe the de- 


fendant would be cut off from having the benefit of his witneſs 


Defendantby merely from the ill practice of the other fide. But another cir- 
examinirg cumſtance makes this different from that caſe. No evidence 
examined there on behalf of Sir John and his Lady; but here 


witneſſes has 
Judged himſelf WAS LY | 
intereſted: yet Garland has examined ſeveral witneſſes, and ſo far has judged 


read cola. himſelf concerned in intereſt : then it cannot be ſaid, that he is 
plaintif, not ſo, If there appeared any colluſion between the plaintiff and 
Garland, it is true, that would not prejudice the party who would 
call him; or if there was any ground to ſuſpect it, I ſhould 


be of opinion, that notwithſtanding his examining witneſſes he 


ſhould be read. But there is no ſuch ground; far from it: it 
is the joint defence of Garland and Parker, and ſome of the 
| depoſitions on the part of Parker cannot be made complete 


without reading the depoſitions on the part of Garland. It is 


clear, there never was an inſtance in this court of ſuch a de- 


fendant being examined as a witneſs ; therefore he is not to be 
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But really there are ſeveral circumſtinces in this caſe having. 
the appearance of hardſhip. On Parker there is no imputation; 
it ſeems to be the act of his ſteward. But the bill is not adapted 


in this caſe, but to another; charging expreſsly that there was a 


preparation, not an execution, of a defeaſance, which was taken 
into the cuſtody of Garland, who hindered the execution ; and 
on that head is the relief prayed ; which would make it the caſe 


of a mortgage with defeaſance, as the old way of tranſacting was. 


It is determined on the ſtatute of frauds, that if a mortgage is 

intended by an abſolute conveyance in one deed, and a defeaſance If defeaſance 
making it redeemable in another; the firſt is executed, and n 
party goes away with the defeaſance; that is not within the and not exe- 
Natute of frauds. But the plaintiff muſt both prove and alledge ; cuted as in- 


tended ; 
not alledge one thing, and prove another: that is the difficulty eee Kare 


and therefore, I fear, it will run out into a trial at law: which of frauds. , 
would be a great expence between the parties, and ſhould rather 


be avoided by ſome ſort of compenſation given by Parker to the 
plaintiff. This I do not propoſe on a ſuppoſition, that Parker 
himſelf has done wrong : but that the perſon he .employed has 
not uſed him well: and it is merely to avoid future expence ; for 
could I forſee, that I could make a Tug decree, as it ſtands, I 


| Wood not t propoſe it. 


Kobintn verſus Robinſon, March q, 1750-1. 


EO R GE ROBIN 8 ON deviſed an eſtate to truſtees and . 
their heirs for a particular purpoſe, and afterwards to Lancelot Deviſe to Hi. 


Caſe 67. 


Hicks for his own life, and no longer, directing him to take the for life and no 


name of Robinſon ; and after his deceaſe to ſuch ſon as he ſhould 1% Ate 5 


have, lawfully to be begotten, taking the name of Robinſon; and R. and to 


por default of ſuch iſſue then over to the teſtator's couſin William bins - 
' Robinſon and his heirs for ever. | —— 
the name; 
Teſtator died leaving Molliam his heir at law, and Hicks, who buch ile. of 


had then no child at all, and who brought a bill to have incum- over: an 


brances diſcharged, and to have the eſtate; which was heard in eſtate-tail 


1733 by The Malter of the Rolls, who decreed it to be an eſtate for ale in H. 


life only, and that only one ſon was intitled by virtue of this will to 
an eſtate for life, and that the next immediate remainder was to go 
to William in fee. 


Lancelot Hicks had a fon, who died two years old : he had alſo 
another, who after his father's death brought this bill claiming this 
eſtate, | | | 
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| ſon, ſtopping there, the court has, contrary to the general rule, 


* Cited ante, 
in Targues v, 


Puget, 10th 
Aug uf 1745. 
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For plaintiff. The general view certainly was to perpetuate his 
name and eſtate in the male line of Lancelot Hichs, while he 


ſhould have ſons capable of performing the condition, and who 


ſhould perform it; but could not fix it in one particularly, as he 


could not ſay which of the ſons would or would not perform; 


he therefore left in ſome uncertainty as to which ſhould take, 
not uſing any words neceſſarily confining it to one particularly, 
as eldeſt or une. Although teſtator has tied it up to an eſtate for 
life, yet on a limitation for life, remainder to the iſt, 2d, or 3d 


held it ſufficient to give an eſtate-tail by implication; as other- 
wiſe a 4th ſon would not take, but it would go over, although it 


could not be preſumed to be the intent to cut off a branch of the 
family not in being. The whole muſt have been in view, eſpe- 
cially where the father was to take the name; ſo that it ought to 


be conſtrued, that while there were any of the male line who 
ſhould take in tail male, it ſhould not go over even to heir at 


law. The aſſuming a name is an act of diſcretion, ſo that it 
cannot be exerciſed but by one of years of diſcretion, and could 


not be meant the firſt ſon, who might be but a year old: the 
ſubſequent words explain ſon to mean i u- male. The eſtate could 
not veſt till ſuch a time after death of Hicks, as there was an 
object, who could perform or reject the condition. 


always qualifies or ſuſpends the veſting, till he does the act re- 
quired, or ſomething againſt it. The intent is indeed to be 
collected from the words of the will: but in many caſes the 
court has done, what is ſtrictly perhaps adding words, that is by 
way of conſtruction and ſupplying words, as if teſtator had uſed 


them. In Coriton v. Heller * your Lordſhip ſaid, the court muſt 
find words in the will, and do ſo, varying the conſtruction, and 


holding that what was ſtrictly and abſolutely a term of ninety- 
nine years, was determinable on death of firſt taker, as otherwiſe 
it would be contrary to the intent of teſtator: but it was from all 
the words in the will, not looking for words directly correcting 


the former expreſſion, but upon the whole. The decree has left 


it ſufficiently open: it does not direct a conveyance ; the omiſſion 
of which was with a view to wait till the death of Hicks to 
ſee what ſon would perform the condition. Though it has 
confined it to the firſt ſon, it was to ſee who would be that 
ſon: ſo that within the decree plaintiff may take as the only 
fon of Hicks capable at his death to perform it, and take an 
eſtate-tail, e | 


For defendant Tilliam. Teſtator has not in words executed, 
what, it is likely, he meant: quod voluit, non dicir, But the 


When a 
condition is annexed to the perſonal act of the party to take, it 


queſtion 


— 
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veſtion is, what is his meaning out of all the parts of his will. 
3 It is eſtabliſhed, that the law of England ſuffers not a will to be 
he cConſttued by probable conjecture of circumſtances out of it, 
SY though ſuch as no one can doubt of, The words of a will may 
be conſtrued by highly probable circumſtances ariſing from 
another part: but there muſt be words: an imperfe& part may 


ke, be ſupplied by another part. In this the law of England differs 
ly, from the latitude taken in the latter time of the Roman law. 
fi Your Lordſhip in Bellajis v. Othwait, 11th February 1737, not- 
withſtanding a ſtrong inclination to the contrary, thought your- 
le, ſelf tied down by theſe eſtabliſhed rules. There a fond mother | . 
er- made a will in great haſte (as on the face of it appeared) leaving | 
it to her only child a daughter, all her real and perſonal eſtate: but 
the if ſhe died before of age to diſpoſe of it, then to a charity : if 
pe- ſhe died unmarried, then to her own ſiſters. Her only daughter a 
N married, had a child, and died above twenty. The queſtion was, 
ho whether in that event the eſtate went over? It could not be 
r thought ſhe intended to diſinherit her daughter; meaning it 
t it ſhould go over to the charity, if ſhe had no occafion for it; and 
uld a famous anſwer of Papinian, Lib. Dig. 35, Tit. 1. Sec. 102, 
the (much applauded by Domat) was cited, where a will was to be 
ald conſtrued by probable conjecture: the court went as far as poſ- 
an ble, giving the perſonal eſtate becauſe ſhe came of an age to 
ES diſpoſe of it: but your Lord/hip thought yourſelf tied down by 
j the deviſe to the charity, becauſe you could not put in the words, 
Ng if ſhe died without iſſue, although ſorry to determine ſo ; ſaying that 
be the arbitrary conſtruction and latitude, taken in the latter time of 
the the Roman law, was not to be received here; but the meaning 
by was to be taken out of the will, that is out of the whole con- 
ſed text, A will was preſumed to be revoked by the Roman law 
uſt Conjecturæ Pietatis from a change of circumſtances ; Lug v. Lug, 
nd. Sal. 592 : but it may be doubted, whether that is the received 
y- opinion of the eccleſiaſtical law now: for unleſs there is ſome 
lle parol evidence beſide, they do not allow a revocation barely from 
all circumſtances: and there is a ſtrong authority fince, where that 
ng was not ſufficient to revoke, No ſuch change would be allowed 
eft as to real eſtate to operate. as a revocation : and in Magot v. Magor, 
= 1M where was deviſe of real and perſonal, your Lordſhip, on authority 
to of Lug v. Lug, gave liberty to apply to the eccleſiaſtical court as 
K to the perſonal; but faid, as to the real, no change of circum- | ; 
t ſtances would revoke. In Coriton v. Hellier * your Lordſhip, ex- | 


preſsly laid down, that the court could not go on conjecture out 
of the will, but muſt find words in it; and went on this, that 
there was ſufficient on the whole will to ſatisfy the court, ſuch 


* Lord Chancellor ſaid that in caſe depenged on ſo many circumſtances, it could not be a 
precedent in other caſes. > | | | | 


Was 


Ante 22d July 
1749» 
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was the conſtruction. The intent is to prevail, where it appears 


lainly on the face of the will: where it does not, the court 


will reſort to the legal operation of the words. The queſtion 
then is on the words of the will, taking the whole together, 
whether there is any thing intitling plaintiff to an eſtate, and an 
eſtate-tail as he claims; for there muſt be a a direction for a con- 


8 nce ? 


| Lord CHANCELLOR. 


That is the principal conſideration, in what manner the con- 
veyance ſhould be framed; whether there ſhould be nnn to 


preſerve contingent remainders or not. 


For defendant. There is no occaſion for the intervention of 


them where there are truſtees, according to a late caſe. It is 
\ firſt to be eſtabliſhed, that here is a certain deviſe ; for if the 


court cannot tell to whom deviſed, it is void for uncertainty, 


whether it is a truſt or legal eſtate ; for a truſt reſults, as well as 
a legal eſtate deſcends, What ſon is meant? There mipht have 


been ſeveral. It was a neceſſity of this ſort that forced the con- 


ſtruction of the firſt ſon at The Rolls; and there is no ground to 
determine different from the opinion there given, The court 
cannot aſcertain it, but muſt put a conſtruction in favour of the 


will and ſay, fuch ſon muſt mean ſomething. This is like the 
caſes, M here it is neceſſary for the court's putting a conſtruction 


on it to prevent its being void for uncertainty, Ray. 82. This 
is plainly a deviſe to one ſon, and no words beyond that, as ſuc- 


ceflively, &c, The limitation is omitted, and the court cannot 


ſupply it. It is void, unleſs by reducing it to the deſcription of 
the eldeſt, This being a remainder, the moment a ſon is born 


anſwering the deſcription, it muſt veſt ; which is a valuable intereſt, 


though his father's life in being. It is not to wait the poſſibility 
of another ſon getting the name before, There are no words that 


it ſhall Ray, till the ſon is twenty-one ; then it once veſting in the 
eldeſt, unleſs the plaintiff can come within the deſcription, he can 
never take it as a ſucceſſive remainder, 


I oRD CHANCELLOR, 


Something of this kind aroſe i in Lomas v. 2 and ſuppole 


he had ſaid eldeſt ſon ? 


For defendant, As ſoon as a ſon is born, it is no contingent but ö 
a veſted remainder in him. It is diſtinguiſhable from Lomax v. 
Holmden; for there the firſt fon was born and died in life of 


teſtator, fo never was in being at the time he was to take: and 


there 
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there your Lordſhip ſaid, the. ſecond ſon was in view of teſtator: 


rs. 
rt there only the eldeſt was. If it was only an executory deviſe to 
n the firſt ſon of Hicks, that ſhould be born, without an eſtate for 
- life in the father, as ſoon as born it is a veſted intereſt, and takes 
an effect: then much more ſhall a remainder take effect: for an exe- 
15 cCutory deviſe is in its own nature a contingency, and more liable 
” to be changed. | | 
LekDp CHANCELLOR, 
12 Biouppoſe, the firſt born fon had come of age, and renounced 
0 the naine of Rovrnjſon, which his father took ? 
= :Fyr Defendant, The eſtate would be forfeited. But what is 
of bt there to be given more than an eſtate for life, ſuppoſing a ſon now in 
is being to anſwer that «deſcription? The court cannot add words of 
IC limitation, however probable the conjecture of the intention. 
7 duch iſſue muſt refer to ſome body before mentioned; which muſt 
AS be the : father's; and then cannot give the ſon an eſtate tail by 
e . implication. Son is never conſtrued as nomen coltectivum, as heir 
— is in law, and as ue is in common uſe; unleſs there is ſomething 
0 on the face of the will to make it collective, for probable con- 
rt jecture will not do ſo. An eſtate tail by implication would con- 
E tradict the expreſs affirmative and negative words of the will; 
e and is never allowed, where words of that kind are added, as 
n where Vor life, or et non aliter. Rol. Ab. 113; and Backbouſe v. 
IS Melle *, Eg. Ab. 184. Exprels eſtate for life is not turned into r, 
— -eſtate tail by implication in Bampfield v. Poptam, 1 Wil. 54. i 
t though the ſtrongeſt caſe for it from the recital in the codicil. 
f Where the court has done it, the intent muſt be clear, that 
n without violating it the court could not do otherwiſe; as in 
, Eq. Ab. 185, and 1 Wil. 754. It cannot now be inſiſted, that 
y plaintiff claims an eſtate tail under his' father, and not by deſcrip- 
Jo tion to himſelf, being already determined againſt the father, and 
e - acquieſced in. | 5 „ 
Log D CHANCELLOR. 

I will not give an opinion at preſent; it deſerves to be con- 
| ſidered in reſpect not only of the caſe; but alſo of the authority 
8 of the former decree: and though undoubtedly on the firſt point, 

where the plaintiff contends to be a remainder after a bare eſtate 
. | for life in the father, plaintiff is not bound by that decree; yet 
5 it is certainly a conſiderable authority of the judge, who made 
f I ® His Lordfoip ſaid, he was preſent, und that the ſtrength of that reſolution was apon the 
1 1 Words on). b | | | 
; 1 Vo I. II. Nona that 
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that gerte not lightly to be paſſed over, but requiring. attentions; 


and, I ſhould think, Sir /. Je would hardly have made ſo 


Tolemn a determination, if it had not been fully argued, But 
one thing I will mention, occurring to me on the conſtruction of 
this will, and not particularly. argued at the bar, though it reſults. 


from the argument. To be ſure it ſounds extremely harſh and odd, 
that, when teſtator has repeatedly required this act of aſſuming 

his name to be done by both father and fon, if the father complies 

with the condition, and bas a ſon, who heed but a day, and could 
not do an act of bis own to ſignify his conſent, by force of the 


ſather's taking that name, this limitation veſts 1 in the ſon, and he 


hall be preſumed to have done that act, and to have aſſumed that 
qualification: it is pretty ſtrong to ſay chat. But this is a truſt 
eſtate; the fee veſted in the truſtees; and the limitation un- 
- Truſteezof the doubtedly to the ſon is a contingent remainder, which is rightly 
3 admitted for defendant to be out of the power of the father 

tenant for life to deſtroy, becauſe the truſtees of the legal eſtate 


ſupport the 


contingent re- of inheritance will be ſufficient truſtees to ſupport all the con- 
ee. tingent remainders in the will, as frequently determined, 


| Cited ante. Penhay v. Hurrel, and by me in Hopkins v. Hopkins, and 0 i in 


other caſes. But though that is admitted, it is contended, this 
is a contingent remainder that mult neceſſarily veſt on birth. of a 
ſon. Whether that be ſo or not, deſerves confideration, and 


whether this is not as a condition ſubſequent; ; for it is a doubtful 
caſe, and to be conſidered every way. But there is another way, 


12, as a qualification and deſcription of the perſon to take the 


* 
contingent remainder; which if to be done by voluntary act of 


Contingentre- the ſon, how can this be made good ? A contingent remainder 
24% #469 Anaban mutt by law veſt during continuance of the particular eſtate, or 


veſt during 


partieular; el eo ruſtante that it ies; or elſe truſtees muſt be inſerted to 


tate, or ce 7*- ſuſtain that eſtate, till ſuch time as it ſhall veſt. When ſhall it 


ante; or elſe i? On the birth of a ſon, or a ſon properly aſſuming that 


truſtees to ſuſ. VE 
; tain. name? It was ſaid, that then the contingent remainder would be 


void; for it 1s commonly an eſtate pour auter ⁊i-, which deter- 
mines by death of the father; and the conſequence was before 
the determination in Reeve v. Long, if the truſtees to preſerve, 
Sc. went no farther, and the father died leaving a poſthumous 
ſon unborn, that ſon could not take; the eſtate to preſerve, Ge. 
being gone by death of the father, and therefore the contingent 
remainder did not veſt during the continuance or eo inſtante, &c. 
The method therefore (as appears from Bridgman's conveyances) 


* 


Statute King to the father for life, remainder to truſtees and their heirs during 
des ria] his life to preſerve, &c; remainder to firſt and every other lon.; 
3 and then for default of ſuch iſſue, in caſe the wife ſhall happen 


tate to a Po- 


unos schild. to be enjient by the huſband at Os deceaſe, to uſe of the, wife tilt 


de- 


* 


taken by all artificial conveyancers was to carry the eſtate to 
preſerve, &c. farther than death of the father; limiting the eſtate to 


Y 
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delivered of ſuch child, afterward to uſe of ſuch after born ſon, 
to preſerve the eſtate for nine or ten months: but fince Reeve v. 


LoRD 


ut Long, which was in King William's time, this is left out, being 
of helped: by the act of parliament then made. Might not then a 
ts ſettlement be made to the father for life (now ſuppoſe all the 
S perſons in being) remainder to truſtees and their heirs during his 
12 life, and till a fon ſhall be born lawfully begotten by him, who 
es ſhall take the name, and from and after that time to that ſon? 
d That would ſupport the contingent remainder till a fon came in 
e being, who by his own act ſhould take the name. This is indeed 
Ie an uncertain time, and therefore liable to objection: but perhaps 
at - that may be the only -way to come at it; for though uncertain, 
ſt vet muſt it determine within the life of that ſon ſuppoſed to be 
Fs born: and whether ſuch a limitation might not be made in a con- 
1 veyance to comply with intent of teftator, deſerves to be conſider- 
er ed. In Ray. there was a term of fifteen years limited by teſtator 
e himſelf; here by eonſtruction ſome term might be fixed, at which 
= his ſon might be ſuppoſed to attain years of diſcretion, and capable 
n of determining whether he would take that name or not. I men- 
n tion this method agreeable to that of conveyancers before Reeve v. 
is Long; and give no opinion now. N | 

A TED 

d For defendant, It is difficult to determine the year of diſcretion 
1 for the law ſettles no time for it. How ſhall the court aſcertain 
Ke the age of diſcretion of a particular .perſon, tv whoſe mind it-is 
* left, when he will do the act? It ista kind of uncertainty, that 
f nothing in the method of conveyance will put it upon. The 
* party to take is to have time during his life by the teſtator; then 
** the court ought: not to limit the time. If no perſon is to be 
0 conſidered as aſſuming the name to perform the condition, till 
t he comes to the age of twenty-one, there will be in ſeveral caſes 
* a reſulting; for being undiſpoſed of, he cannot take till that time. 
7 : Beſide there is infinite dickculty - and it cannot be, what the 
- « teſtator meant; for if the elder fon, or the firſt and ſecond, 
e married, and died under twenty-ene leaving children, the third 
5 | ſon to the excluſion of the nephew would take the eſtate. 
8 N Except in one caſe the court never keeps up a contingent intereſt 
1 | by way of executory deviſe longer than a life in being or the nine 
t = or ten months before mentioned ; viz. where portions for younger 
. Children; carrying it to the particular age of twenty-one in order 
= _- to favour ſettlements of the family: but in no other inſtance. 
5 4 This would be a ſingular caſe; in Scotch intails there are ſeveral 
„ limitations of this ſort; and infants are conſidered immediately as 
5 = king. 
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TLonkp CHANCELLOR, 


A contingent remainder may be put on any reaſonable. contingen= 


cy; then the court may create a. truſt to * it. 


On bill of re- 
vivor plaintiff 
cannot diſpute 
the decree, 
though defen- 
dant maß. 


His Lordſhip took time to | conlder 


Nete : The cauſe came on-18 June 1748. on a bill of revivor 
by the preſent plaintiff to revive the former decree, and have 
the benefit thereof: whereupon His Lorg/hip ſaid, they 
could not controvert the decree : that there have been caſes 
of bills in nature of revivor, to carry on a:former decree, 
+ where the court ſometimes, though but ſeldom, have ſaid, 
the defendant may diſpute that decree, but never that the 
plaintiff. might. The decree has Seteriuited the queſtion, 
whether it was then debated or not: and the court was 
thereby bound, though the plaintiff, being an infant, was 

not. The caule therefore ſtood over with liberty to plain- 
tiff to bring an origipal bill, or take ſuch method -to oe 
his right in queſtion, as he ſhould be adviſed. 


Lord Chancellor ſent it 1 into B. N. 5 the Bede of 


'the judges was, that upon the true conſtruction of the will, Hicks 


© muſt, by neceſſary implication to effectuate the manifeſt general 


, intent, be conſtrued to take an eſtate in tail male, he and the heirs 


of his body taking the name of Robinſon, notwithſtanding the ex- 
preis eſtate deviſed to him for his life and-no longer“: and the 


decree made thereupon by the Lords Commithoners 8 March 10 . 


was affirmed by the Lords 14 February 17 op 


*Caſe 68. 


Clark verſus Thorp, March ꝙ, 1750-1. 


] RD CHANCELLOR. 


Wiaſte. 


A Gucrfinn: having copyertes the infant's ancient paſture into 


plough-land, it is waſte; and this not witſtanding the guardian ſaid, 


it was on account of the late contagious diſtemper among the 
cattle. | 


Clavering 


= 


e 


2 
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Clarering ver/as Clavering, March 11, 1750-1. Caſe 69. 
IR John — for Lord Cbancelhr. 


off 


On a bill to upp! y the loſs of the deed charged to be in defendant's ry;qence 


Bands, though a ſtrong caſe (as urged for plaintiff) for making an The ſame rule 


immediate decree, yet if defendants inſiſt on it, a trial muſt be di- 3 _ 8 


rected; there being the ſame rule of evidence at law on lots ok Alols of a deed. 
deed as in this court. Nor is it neceſſary to order that the depo- = 
Htions of the witneſſes ſhould be read at law, for courts of law always es 


read them. 


Theebridge verſus Kilburne, March 13, 1750-I. Caſe 50. 


77 LLITIAM SHARP by a voluntary deed veſted à term in Truſt term by 


truſtees out of the rents and profits of the eſtate to pay and diſ- voluntary 


charge the reſerved rents, the ſurplus to himſelf for life; and from das WA 
aughter for 


and after his deceaſe to pay his wife 10 J. per ann. during her life, ufe, and im- 


and the refidue during life of his wife to his daughter Sarab'e and —_— 
after Ber de- 


after death of his wife the whole profits to Sarab during her life, 1 
and immediately from and after her deceaſe to the heirs of the body of her body ; 


for default of 
of Sarab lawfully to be begotten, if the term ſhould ſo long en- _ — 


dure; for default of ſuch iſſue then to his grandaughter Sarab Baily, à grandaugh- 


her executors, adminiſtrators, and aſſigus, if the term, &c.. ter her exccu- 
. | = | | tors, &c. the 


3 = 4 1 . | . daughter died 
William and his wife both died: Sarah alſo who married the wont * 


defendant, died without iflue living at time of her death: but the l ving, but 


plaintiffs admitted to avoid further inquiry, that the defendant had SI 
by his wife a daughter born, who lived but about a year. young. The 


whole veſted 
in the daugu- 


Sangh Baily having married the plainti® the brought this bill ter, or at 
for an aſſignment and: account of the rents and profits from death of leaſt in her 


defendant” s wife. child, and 
does not go 

Over as alter a 

For plainttffs, The queſtion, whether this limitation over is void general dying 


as too remote, has been often before the court. This is not a free- 8 


hold, but chattle Intereſt ; not a legal limitation, but a declaration 
of ruſt, which muſt be carried into execution by a further convey- 
ance executed by the truſtees. Being a chattel, it is improperly li- 
mited by way of ſucceſſion; for ſuch an intereſt muſt go to execu- 
tors, not to heirs of the body ; who muſt conſequently take as 
purchaſcrs ; but cannot by deſcent. Beſide it is to heirs of het body 
after her deceaſe; and who is heir of her body, cannot appear 
during her life, It is not to her children to be divided between 

Vor. II. Ooo them, 
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them, but to that perſon who ſhall be heir of her body, The 
whole queſtion then is, whether ſuch a conſtruction ſhall be put on 
it, as that it-ſhall take effect? The ſettler of this eſtate was making 
a proviſion for his wife, daughter and grandaughter, and it ought to 
be ſupported fo far as the words can be conſtrued. The abſolute 
Intereſt did not veſt in defendant's wiſe, it being an exprels ſtrict li- 
mitation for life to her. LZz/le v. Gray, 2 Jo. 114, and Archer's 
caſe, 1 Co. 66. Then the heirs of her body are deſcribed as pur- 
chaſers ; and this being in its nature not capable of a ſtrict intail, as 
an eſtate of inheritance is, makes it ſtronger, The court ſeldom al- 
lows an expreſs particular eſtatè to be enlarged by implication : but 
whenever it is done, it is to continue the intereſt according to in- 
tent of teſtator, which would be otherwiſe defeated ; as in Langly 
v. Baldwin, where other iſſue would be difinherited : but is never 
done to defeat the intent, by putting the whole in the power of the 
' perſon meant only to have an eſtate for life, and ſo defeat the heirs 
of the body. Webb v. Webb, 1 Will. 132; Peacock v. Spooner, 
2 Fer. 43 1 95; and Daffern v. Goodman, 2 Ver. 362. In Price 
v. Price, 2d May, 1727, defendant on his marriage ſettled a leaſe- 
hold eftate to truſtees to the ſole and ſeparate uſe of his intend- 
ed wiſe ſor life for her jointure, and from and after her deceaſe 
to uſe of the heirs of the body of the wife by the huſband to be 
| begotten, and for want of ſuch ifſue io uſe of the huſband and his 
' heirs for ever. The wife died only leaving a fon : the huſband took 
out adminiſtration to her, inſiſtipg the whole intereſt vefled in her: 
Sir Jo/epb Jekyll held, the-term veſted in the heirs of the body of 
the Wife as purchaſers. It was a very hard caſe on the huſband, 
ſuch as the court would have determined for him if poſſible: yet 
held it fo clearly ſettled, that it was fo determined notwithſtanding : 
and though it was a caſe of marriage-articles, and the reſt caſes of 
deviſes, that made no material difference. Even courts of law have 
done this, and in reſpect of inheritances capable of a ſtrict limita- 
tion, and even on a deed; Liſſe v. Gray, Next the limitation over 
is not too remote; for heirs of the body being deſigned to take 
as purchaſers, a particular perſon was defigned to be deſcribed, then 
for want of ſuch iſſue muſt receive the ſame conſtruction as heirs of 
the body, and mean want cf a fon or daughter; which fact, how 
it will turn out, muſt be known at her death; fo that the limita- 
tion over is to wait only during-a life, and within all the rules of an 
executory deviſe waiting, This muſt be the conſtruction, if it had 
. never come in queſtion before: but ſeveral determinations, carrying 
Ante, it farther than the preſent, make an end of it. Mitbers v. A- 
* — gosd, 4 July 1735, where plaintiff was held to ke only eſtate for 
cer, Nyvemger life, and great ſtreſs was laid on part being chattel intereſt, In 
1748, Sands v. Dixwell, 8 December 1738. freehold and leaſchold were 
| limited to truſtecs for particular purpoſes: and the truſtees were af- 
terward to convey part of the freehold to ſeparate uſe of the par- 
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in the Time of Lord Chancellor Hazpwicks. 


| xv's daughter for life, and after her deceaſe in truſt for the heirs of 


her body lawfully begotten : your Lordſhip over-ruled the point 


1 inſiſted upon in behalf of an eſtate tail in her on the limitation ba- 
to ing applied to freehold and allo to chattel intereſt, and determined, 
ute that her huſband the defendant, was not intitled to be tenant by 
li- curteſy, and that ſhe had only an eſtate for life. In Hodſel v. Buffy, 
FRE December 1740. a truſt term was limited by a deed very like this; 
REL] your Lordſhip held the limitation over not too remote. In Haver 
8 v. Dormer 1711. a term for years veſted by Lord Caernarvon it: 
al. truſtees for 45 years to commence from his own death in truſt after 
ut commencement of the term to pay 100 J. per ann. rent, or ſo much 
in as might be raiſed, to Willam fon of Charles Dor mer and his affigns, 
g % if the ſaid Hilllam ſhould be then living and of full age, whereby Pe 
. might give a diſcharge: but if under age, then to be paid to his 
he guardian: and if William ſhould happen to die without iſſue before 
irs the ſame became due and payable, or before the end and expiration 
er, of the term, then the ſame to be paid during reſidue of the term to 
A Robert another ſon of Charles in the ſame way, if Robert was then 
1 living : if Robert ſhould die, then over to the daughters of Charles. 
+; TViltam came of age in life of Charles: a bill was brought by his 
110 .creditors, inſiſting the whole intereſt was veſted in William, againſt 
be the remainders over, Lord Harceurt ſent it into C. B. The opinion 
TE of the judges does not appear: but after it came back, he diſmiſſed 
ole the bill: which being on a deed ſeems a very ſtrong caſe, This is 
7 plainly therefore a proviſion for his daughter for life; if ſhe has a 
We ſon or daughter living at her death, to that ſon or daughter; if 
id, none, then tor the child of his other daughter, whom he deſcribes 
et by name. | | 
51 For defendant, who claimed the benefit of this term as admini- 
Gs ſtrator to his wife. | 
ws The grantor's meaning was to create an intereſt that ſhould go 
ke in ſucceſſion to the heirs of her body; and when that ſucceſſion 
HY determined, or for want of ſuch iſſue to the plaintiff ; then the 
5f rule of law will operate upon that intent; for there cannot be raiſed 
Wy. op by way of ipringing uſe, ſpringing truſt, or executory deviſe, ſuch 
5 M a limitation to depend on the future contingency of failure of that 
2 8 ſucceſſion. The common known meaning of heirs of the body is 
ad not merely a fingle perion, but a ſucceſſion of ſuch, vg. children 
vg and their children as long as there ſhould be any. "They are the 
1l- 1 preciſe technical words to make an eſtate tail; for in a deed no 
"Mp: *t other words will do. The adding 70 be begotten allo carries on the 
ja Aluccefſion: and Lord Hale in King v. Melling laid a ſtreſs on words 
_ 'F of that kind, as having an eye of an eſtate tail, Then why ſhould 
92 1 not he in making a will or ſettlement mean this, which he would 
75 -Y mean in common converſation? In Butterfield v. Butterfield, Ante. 
5s 1 8 e 12 November 
1 


1 


CASES Argued and Determined © 


12 November 1748. your Lordſhip held the limitation over void as 
too remote, and that it was an abſolute veſted intereſt in the fitit 


4aker. 
LoRD CHANCE LLOR. 


Expreſs eſtate I am of opinion, that con to this limitation the whole truſt 
© ry of the term did veſt in Sarab Sharp : but if that was not ſo, or if 
irplication, that was doubtful, it would veſt in her daughter though dying | in 

her life, and conſequently could never 80 over to Fe by \ virtue 


of the laſt limitation. i 


As to the firſt point it is ſaid in ſupport of it, 8 is an expreſs 
eſtate for life given, which ſhall not be enlarged by implication, 
That is true to a certain degree; and the court will not make or 
ſtrain an implication to diſtinguiſh or enlarge the eſtate for life. But 

this is ſuch a limitation as does not come up to that implication z 
for in all thoſe caſes where that doctrine is laid down, Mill it has 
been held, that if there is an eſtate for lite, inde to heirs of 
the body of the party, that is not an enlargement by implication, 
but the law unites both; as in Popham v. Bamſield. If therefore 
this had been a nication of frechold eſtate, it had undoubtedly 
been an eſtate tail in Sarah Sharp, Put though that would have 
been ſo, it is (aid, the conſtruction of the truſt of a term is diffe- 
rent; becauſe the conſtruction is to be made, as far as the rules of 
E is law will admit, to ſupport the limitation, and not to deſtroy it, as 
this conſtruction would do. Undoubtedly there have been caſes, 
which have gone a good way for that: but none of them come up 
to the preſent, which is the common caſe of the limitation of the 
truſt of a term after a general dying without heirs of the body, and 
nothing to diſtinguiſh it. But caſes have been cited to make the 
dying without iſſue to be within ſome certain limited, reaſonable 
compaſs cf time; as in lader v. Dormer ; in which 1 take it for 
granted, Lord Harcourt went according to the opinion of the judges, 
It was not too remote, becauſe it was to veſt in Robert, only if he 
was living at death of William without iſſue; which would be in 
a freehold eſtate an executory deviſe, and a plain reſtriction of time 
which the law allows. Here is nothing of that unleſs from tbe 
word immediate y. Now to lay ſuch a ſtreſs on that as to make it 
heirs of the body living at time of her death would be to make 
| theſe limitations very precarious from uncertain words, thrown in 
by the drawer of the conveyance, there being no difference in ſay- 
ing immediately after, or from and after, her deceaſe. As to Hod- 
fe! v. Bully it was a very particular caſe : the limitation there was 
"firſt to Grace wife to Edmund Buſſy for and during 59 years, if ſhe 
ſhould fo long live; and after her deceaſe to the uſe of Edmund du- 


| ring life; and after both cheir deceaſes in truſt > for the heirs " the 
ody 
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aſſigns. 


in the Time of Lord Chancellor HARDwICkE. 


body of Grace by Edmund, and to their executors, adminiſtrators 


and afligns during the term; and for want of ſuch iſſue to Henry 
_ Halſey; Edmund died without iſſue by his wife, who ſurvived; on 
a bill by the wiſe the queſtion was, whether the laſt limitation was 
too remote? The court held, it was not: but the governing reaſon 
was, that the limitation was to the heirs of the body, their executors, 
adminiſtrators, and aſſigns: which words differed it from Stanley v. 2 Will.686. 


237 


Lee, and Clare v. Clare and all the other caſes, and made that a plain Tal. 21. 


caſe, becauſe there was no eye of an eſtate tail, as Lord Hale ſays: 
for it could not go from one heir of the body and his executors and 
' adminiſtrators to another heir of the body and his executors and ad- 
miniſtrators, and therefore mult veſt in the firſt perſon taking, and his 
executors and adminiſtrators: the ſame as if it had been ſaid; I 
give it after both their deceaſes in truſt for the eldeſt fon begotten ; 


if no ſon, then to a daughter, their executors, adminiſtrators, and 


In Withers v. Algeod there was a very particular reaſon at- 


tending, viz. words of limitation ſuperadded to the words of limita- 


tion, 


It was alſo limited to the heirs of the body of three ſtrangers, 
who muſt take as purchaſers; for their anceſtors took nothing 


which made it a. ſtrong caſe for that; and therefore Lord Talbot, 


purchaſe, 


putting them altogether, made them all take as purchaſers; and the 
only uſe made of that caſe in Bagſhaw v. Spencer was to ſhew, that, 
where a plain intent of teſtator was expreſſed to make heirs of the 
body take as purchaſers, notwithſtanding the rule of law which 
makes them words of limitation, they may be conſtrued as words of 
Price v. Price was on marriage; on which there could 


be no doubt, if it had been freehold eſtate, but the court would con- 
ſtrue heirs of the body to be firſt and every other.ſon. As to the 


older caſes, Peacock v. Spooner wes laid weight upon; and indeed if 


that is taken to be an authority throughout, it is a very ſtrong one, 


I have a copy of the minutes of the opinions of the judges in the 


Houſe of Lords, which were {ix againit two; vis. Atkins, Gregory, 
(who reported the opinion of He C. J.) Rokeby, Povel, and Turton, 


for the decree of Lord Jefferies; and Neil and Lechmere for that of 


the. Lords commiſſioners; ſo that it was a judgment contrary to the 
opinion of a great majority of the judges; which plainly accounts 
for the doubt always expreſſed on the mention of that caſe, and why 
the court reſorts to another reaſon, It was beſide a caſe on mar- 
riage- ſettlement of a term. Then 6b v. Webb is a ſtrong autho- 


rity againſt the plaintiff for the opinion I now mention; and that 


was on a marriage. In Stanley v. Lee, the limitation was very diffe- 


rent; and the queſtion there was on the dou 
that could be admitted or not. 


ble contingency, whether 


As to the other queſtion, ſuppoſing it would not veſt abſolutely in 


Sarah Sharp, 1 am of opinion, it would in the heirs of her body; 


and the having a child, it would be the ſame thing as to the plaintiff, 


Vol. II. 


F pp 


then 


as | [cars 1 01 and Determined ; 
then it will be the ſame, as if it had been to the iſſue of her body j fs 


which caſe, if there was ſufficient ground to conſtrue them words of 


purchaſe, it would veſt in that iſſue as ſoon as born, and the ſame as 
if to her children. And in thoſe caſes, when the words heirs of the 
» body are conſtrued to be words of purchaſe in the ſame ſenſe as iſſue, 
it was never held neceſſary that the iſſue ſhould ſurvive the firſt 
\ taker ſo as to be ſuch perſon as in ſtrictneſs ſhould be heir; for it is 
not like a limitation to the heir of the body in the ſingular number, 
which would be ſuch a deſcription as to ſhew, that ſuch perſon, as 
was ſtrictly heir, ſhould take, That is not the conſtruction z but 
- berrs of the body, when conſtrued words of purchaſe in ſuch a limi- 


2 


tation, have been conſtrued in the ſenſe of ; and whenever born, 


it veſted. There is great reaſon in it; for if the daughter had lived 
and married, there is no reaſon to ſay, that daughter ſhould not be 


advanced by this in life of her mother, unleſs there is ſomething to 
, reſtrain it to heirs of the body at time of her death; which there is 
not here, -unleſs the word immediately be ſo En, which 1s "Oy the 


' ſame as from and after her deceaſe. 


Plaintiff therefore is not intitled; and the bill muſt be diſmiſſed, 2 


but without coſts, 


Cafe 57 Methwold verſus Walbank, March 5, 1750-1, 


Agreement to” ILL to carry into execution an agreement for aſſignment of 


aſſign fees. of the fees and profits of the office of N Bridewell, and of 


gaoler, and 


profits of tap- the profits of the Ronde. 
- houſe : not 
carried into 
execution. | 
'LoRD CHANCELLOR. 


The keeper of a houſe of correction 1 will never ſuffer to aſſign 
ever the profits and fees of his office; for it muſt plainly tend to op- 
en and extortion, and: ſhould: not receive. countenance, It is 


, contrary to the plain intent of the ſtatute 23 H. 6. cap. io commonly 


called the ftatute of eaſe and favour, I will never carry ſuch an 


agreement into execution in a court of equity; for though the word 
ſheriff is mentioned there, it meant to provece againſt all theſe miſ- 


chiets, and extends to all, 


As to the latter 15 of th the caſh alſo, 1 will never allow i it; for i i 
tends to increaſe riot and debanchery among the Priſoners, 


Diſcoiſs the bill therefore. 


in che Time of Lord Chancellor HARD WICKE. - B39 


Tickel ver/us Short, March 14, 1750-I. Caſe 74. 
J ORD CHANCELLOR. „ 


The rule of equity is, that if an order is ſent by a principal to a Fagor or cor- 
factor to make an inſurance; #nd he charges his principal, as if eee 
was made; if he never. in fact has made that inſurance, he is conſi- I inſure pd 
:dered as the inſurer himſelf. In a tranſaction between merchants in eee 
different countries one ſends to the other to inſure, who pretends . 
do it, and charges his correſpondent as if done; he thall, after a ſo of an agent 
4oſs happens, be charged as the inſurer: that-is a right principle; but employed by 
af ſuch factor employs an agent, that equity will not extend over to 
that agent. SL | | 
If one merchant ſends an account. current to another in a different Account cur- 
country, on which a balance is made due to himſelf; the other keeps ut "hom? 
it by him about two years without objection: the rule of this court ; 
and of merchants is, that it is confidered as a ſtated account. 


Denton -ver/izs Shellard, March 16, 17 50-1. Cale 75, 


E decree having directed an account to be taken of a ſum of Intereſt if ge- 
1 money, which by marriage-articles was to be laid out in pur- veraly de- 

| Fran Rs f creed, con- 
chaſe of land, part for a jointute, directed, that it ſhould anſwer in- ſtrued legal: 


tereſt without ſaying at what rate. The maſter computed it at five but fill by the 
| | | : | nature ot the 
Fer cent. 4 8 ob | fund, and if 


out of land 


Exception to the report, for this being to be conſidered as land; or 1 
the rate ought to be no higher than is uſually charged on land, vi. jends reduced 


four percent. to 4 percent. 


 Apainſt which it Was ſaid, the computation has been made in the 
-ufual way upon a general direction of intereſt. The court in many 
caſes gives five, and that is the rule generally, where a legacy is pay- 
able out of perſonal eſtate, unleſs on circumſtances, Nothing ariſes 
from the nature of the fund; for this muſt be conſidered as perſonal ; 
as fuch the account is directed to be taken. If every ſmall circum- 
ſtance will take it out of the general rule, it will reduce the rule to 
nothing: the decree was by the late Maſter of the Rolls, and has given 
-1ntereſt ; and the conſtant practice at the Rolls during his time was, 
that that meant legal intereſt. This was in 1746, when intereſt was 
very high; all which might have influenced him to direct in this 
manner; and it is the ſame as if he had directed it at five. 
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.Defendant, 


- defendant not 


| to be charged. Morely v. Morely, 2 C. C. 2. and the doctrine 1 in Soul Boer” s Cale, 4 . 


CAS ES Argued and Determined 


LORD CHANCELLOR, 


It is certainly a hardſhip, where intereſt i is not colts direQ- 


ed to be five, to decree five; but ſometimes the cout cannot avoid 


it, though deſirable to come at it? as where it is on perſonal ſecu- 
rity : but the court always lays hold of a circumſtance to reduce 
things to a reaſonable rate, and according to what the fund will pro- 


duce. What 1s the Greomfitance here? Where a decree direQs in- 
tereſts generally, it is to be ſure commonly conſtrued legal intereſts ; 


the maſters therefore are not to blame to follow that rule: but ſtill. 


that muſt be conſtrued by the nature of the fund. If this then was 


a legacy out of land, though intereſt is given generally, there would 


be no doubt; but the maſter, when it came before him, ſhould conſi- 
der it ſecundum ſabjectam materiam ; and it is {till open to do ſo on 
exception to the report, and judge that the decree meant ſuch in- 


tereſt, as the court gives, when money is charged on land. This is 


not qirectiy that caſe, but a middle caſe. The fund is ſtrictly per- 
ſonal; yet it retains the nature of land ſtill: and if the court conſi- 


ders it as land to any purpoſe, it ought. to do ſo to reduce it to four. 


Therefore petal the exception. 


Caſe 7b. Jones verſus Lewis, March 18, 1750-1. 


Decree had been againſt defendant's hnſband (to whom ſhe was 


adminiſtratix) for a Sener account of aſſets, and for payment 


of the balance. 


count for al- plaintiff, had been fince ſtolen from her ſolicitor; for which ſhe 
ſets, delivers : 5 : 

goods to a ſo- therefore was not accountable ; that they came into his hands in na- 
licitor, who ture of a truſtee, who kept them as his own, and was robbed there- 


is robbed: of, and ſhould not be reſponfible. C Hg v. Breed, Lord Ray. go. 


8 3. long looked on not to be law. 


Peilee, traſ- E. con. Plaintiff is nctanſwcrable for any loſs by means of defen- 
_ tee, de dant's negligence; for ſhe delivering the goods to her ſolicitor was 


keeping as 


their own dif. a voluntary act, which ſhe had no occation to do, but ſhould have 
charged. kept them in her own hands. Though perſons come by right of 


executorſhip or repreſentation to the poſſeſſion of goods, they are not 
impowered to entruſt them to another: nor ovught"ſhe to have de- 
taincd them after the decree, which had determined the right; they 
are kept therefore at her peril. 


I | 5 „„ LORD. 


Exception by defendant to 3 the report; for that certain goods, 
decieed to ac- Which had been delivered by her to her ſolicitor, and offered to 
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Lord CHANCELLOR. 


I will now conſider this caſe, as if the robbery had been without | 


any tender of the goods at all to the plaintiff, It is certain, that if 


bailee of goods, againſt whom there is an action of account at law, 
loſes the goods by robbery, that is a diſcharge in an action of account 
at law: and it is proved, (and, I think, reaſonably) that if a truftee 
is robbed, that robbery properly proved ſhall be a diſcharge, provi- 
ded he keeps them ſo, as he wonld keep his own. So it is as to an 


executor or adminiſtrator, who is not to be charged further than 


goods come to his hands; and for theſe not to be charged, unleſs 
guilty of a devaſfavit 3 and if robbed, and he could not avoid it, he 
js not to be charged, at leaſt in this court. How it would beat law \. 
I know not: for I know no caſe of that at law. The defendant is 
adminiſtratrix: ſuppoſing theſe goods had been in her own cuſtody, 
and the had been robbed, I am clear of opinion, if that fact be made 
out, (which can only be by circumſtances, as it 1s probably made out 
here) ſhe ought to have been diſcharged of theſe goods; and that 
notwithſtanding no tender thereof; for that was a ſuperabundant 
act; for it is a decree againſt her huſband not for delivery of the 
goods, but for a general account of aſſets, and nothing directed to be 
paid but what was found on the balance. The only doubt then is, 


that they were not loſt out of her cuſtody, but her ſolicitor's, where 


they were put by her for a particular purpoſe. I do not know, that 
a -bailee, executor, adminittrator, or truſtee, are bound to keep goods 
always in their own hands. They are to keep them as their own, 
and take the ſame care ; if therefore a man lodged truſt money with 
a banker, if loſt in many caſes the court has diſcharged the truſtee, 


eſpecially if loft out of the banker's hands by robbery. In the pre- 


ſent cafe what has been done, is, what ſhe would have done with her 
own ; leaving them with her ſolicitor in order to be delivered to 


plaintiff when proper ſo to do; and why might ſhe not do that? It 
1s the ſame as if they had been in her own cuſtody ; and there is no 


pretence that they, were collufively put into the hands of her ſolici- 


tor. It would be too hard to charge her with theſe things loſt ; 
this exception therefore muſt be allowed. 


Caſe 77. 
„ - : | Petition by a 

A Sum of money being given in truſt for the child of Archibald Remainder of 
”- Cunningham, if he left any at time of his death, remainder over pic 1 con- 
to a young Lady, who married Kirby, with power to the truſtees to tingent, 
apply the produce for advancement, maintenance, education, and A 

: £2 51 R : . . . r 5 1 
Preferment; Cunningham being near ſixty, and his wife a little above lere might 
forty, but having no child at preſent, a petition was preferred on part ariſe to have 


Q q q of paid; not 


Kirkby ver/us Clayton, March 23, I750-T. 


g! anted, 


242 |. 'Q AS E S Argued and Determined 


of Kirkby and his wife as the only perſon now in eſe intitled, and no 
great probability of any other coming 22 eſſe, to have all the remain- 
ing and growing produce applied for the petitioner, . 


On a former application the court gave 1000 J. out of the pro- 
duce : there had been then an affidavit by Cunningham and his wife, 

that they believed, the wife was then with child, which fince proved 

' otherwiſe; and therefore the preſent petition ſeemed to be made. 
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LoRp CHANCELLOR. 


his is a moſt extraordinary application, it is aſking the court to 
do that, which can be only done by the legiſlature; and which, if 
an application was made to the legiſlature for a private act of parlia- 
ment, they would not and ought not to do under the circumſtances; 
for it is aſking to diſpoſe of an eſtate, on which a contingent intereſt 
may ariſe on no remote poſſibility to a perſon, who, if he comes in 
eſe, will be intitled to the whole. How then can the court give the 
accumulated produce to a ſubſequent remainder, when there is ſuch 
an intereſt capable of ariſing, and which, I cannot preſume, is not 
likely to happen, as he may have children by this wife or by another, 
for ought that appears? It reſts then on the truſtees power devolved 
on the court. The court has thought fit formerly to give a conſider- 
able ſum, eſpecially as no ſettlement ; then it is not reaſonable to go 
much farther, and impoſſible to do what is aſced. But as there is no 
great probability of a perſon's coming in eſſe the court would aſ- 
ſiſt them as much as poſſible; and may perhaps under the general 


head of maintenance order ſome certain annual ſum to be paid to 
her ſeparate uſe not beyond 50 J. per ann. but cannot go further. 


r — 
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1 7 — — — 8 2 — 
HIP Ons SA —— _— — 
—＋ — — D — — —[— P ³˙ hdr ae — 


This was not oppoſed ; and directed till further order. 


| Caſe 58. Fuller ver/#s Hooper, March 23, 1750-1. 


| P E TITION to vary minutes of decree. 


Loox D CHANCELLOR, 


3 A will is to be conſidered in two lights, as to the teſtament and 
the tellament, the inſtrument, The teſtament is the reſult and effect in point of 
conſilting of Jaw, of what is the will; and that conſiſts of all the parts; and a 
os rho codicil is then a part of the will, all making but one teſtament : but 

dicil; and as it may be made at different times and different circumſtances, and 

tothe inſtru- therefore there may be a different intention at making one and the 
— other, The inſtrument is that writing in which the will is ct 
+: | => + | tained 
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dained: the teſtatrix here meant to reſer to the inſtrument, not to the 


teſtament which takes in all the parts. Suppoſe ſhe had by her will 
given 50 J. to all her nephews except thoſe after mentioned: and at 
Son ſiderable diſtance of time aſter increaſe of fortune and alteration 


in her family, makes a codicil, and thereby gives a legacy to one of 


the nephews : ſhould that exclude from the 50 J. when probably it 
wzs meant additionally, as a codicil commonly is? That would be 
for me to exclude by conjecture. 


Brownſword verſus Edwards, March 20, 1750-1. Caſe 79. 


| EF RANCIS BROW NSWORD deviſed the premiſes to two ple, and de- 
Z perſons and their heirs to receive the rents and profits, until murrer. 
that little boy, commonly called John Brownſword, ſhould attain 
twenty-one, which would be 14 OFr. 1740, in truſt in the men 
time and from time to time to place the ſame out at intereſt for the Plea to deſco- 
improvement of the eſtate ; and if he ſhovld live to attain the ſaid 3. * 8 
age of twenty-one, or have iſſue, then to the ſaid John Brownfword 3 ſubject 
and the heirs of his body: but if the ſaid John Brownſword ſhould to puniſhment 
happen to die before the age of twenty-one, and without iflue, then 13 
in the ſame manner he deviſed it to the ſame perſons in truſt, till court though 
that little girl commonly called Sarah Brownſword, ſhould attain the one parry 
ace of twenty-one, which would be at ſuch a time: but if ſhe ß 
ſhould happen to die, &c. exactly in the lame words as the for- 
mer deviſe, then to the other collateral branches of his family: and 
for want of ſuch iſſue to his own right heirs for ever. = 
John Brownſword attained twenty-one, and died without iſſue, Deviſe to 
having deviſed ail his eſtate real and perſonal to his wife the preſent tg e 
plaintiff, who charged in her bill, that the ſon deſcribed in the will tain, 8 
was the legitimate ſon of the teſtator by the defendant Anne Ed. one or has 
oards; on which the relief was prayed, that the ſaid defendant 13 
might diſcover, whether ſhe was lawfully married to teſtator, at body; but if 


what time, in whoſe preſence, and where, and whether ſhe had B. dies before 
not iſſue thereby, | 


rwenty-one 
and without 
| | iſſue over: 
To this diſcovery Ann Edwards put in a plea, where ſhe was not B. tains 
pF | | twenty-one, 
bound to anſwer on this ground; ſhe averred by her plea, that nd dies with. 


teſtator was before married to her own fiſter, by whom he had out iflve: an 


children, Who ſurvived him; and conſequently, if ſhe was married 1 


to him afterward, it would be an inceſtuous marriage contrary to twenty one 


law, and ſubject her to the penalties and puniſhments the law in- or on having 


a: : iſſue, and the 
fliets on ſuch a crime. limitation 
85 5 over a re- 
It was argued, that this plea muſt be taken to be true, this being minder. 
which takes 


2 criminal matter; for ever ſince the St. H. 8. one cannot legally place on 


marry his wife's ſiſter after death of his firſt wife; then ſhe would _ of iſſue 
| | 88 e FFF | - be? . 
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be liable to proſecution in eccleſtaſtical court for inceſt, which is of 


eccleſiaſtical conuſance, It isas much a crime as any made ſo by 
the common law ; and that it is a grievous one, appears indiſputably 
from one of the canon laws inflicting a penance, which in the eye 
of the lavs is looked on as a corporal puniſhment ; and when ſued 
in eccleſiaſtical court, her anſwer in the court confeſſing it, would 
convict her. That he would be liable, Hicks v. Harris, Carth, 


271, 2 Sal. 548, 4 Mcd. 182. nor is a 4 of that kind in eccle- 


ſiaſtical court put an end to by any RUNS: of limitations or death of 
either party. : | 


Againſt the plea. Plaintiff's right is founded on the fact of legiti- 
macy of her huſband, and there was a lawful marriage between teſ⸗ 
tator and defendant; and every court leans in favour of legitimacy. 
Defendants may in many inſtances protect themſelves againſt making 
diſcoveries attended with penal conſequences: but it muſt be ſhewn, 
that that will neceſſarily follow: which does not appear in this caſe : 


for this is not a natural inceſt, ſuch as forbid by the laws of nature, 


but only malum probibitum, put an end to by death of either party, 
after which a ſuit cannot be inſtituted in eccleſiaſtical court for the 
puniſhment. Nor does the cafe cited determine, that the party is 
ſubject to eccleſiaſtical cenſure ; only determining that it is a matter 
proper for their juriſdiction. On a bill ſuggeſting the wilfull loſs of 
a ſhip for that the party had inſured to twenty times the value, though 
that is made felony by the ſtatute, yet where defendant is required to 


ſet forth, what inſurances he made on the ſhip, he is never allowed 


to protect himſelf againſt that; of which there are ſeveral inſtances. 
In Yilſen v. Prince, Paſ. 1746. a bill was for the earnings of a ſhip 
in the Eaſt India company's ſervice, which ſhe might have made, if ſhe 
had performed her voyage, charging that defendant had inſured ſo 
largely, that it was his intereſt to loſe the ſhip, and requiring account 
of what ſums were taken up; defendant pleaded, that having taken 
up 3000 /. of the company, and taken an oath to trade for no more, 
if 1t "appeared, he had, he might be liable to indictment for perjury, 

and his anſwer read in evidence againſt him: the plea was over-ruled. 
If this plea ſhould turn out falſe in fact, though in general caſes there 


would be a judgment in chief againſt the falſe pleader, yet in this 
the court could not give that judgment: ſo that this would anſwer 


defendant's purpoſe : as well as if it was ever ſo fair, and the court 
cannot then do right to the plaintiff, It might perhaps ſubject de- 
fendant to a {mall penance: whereas, preventing legitimacy, it is of 
great conſequence on the other ſide. 


LoRD .. 
This appears a very plain caſe, in which defendant may * 


herſelf from Dang a diſcovery of her marriage ; and I am afraid, 
. Ss if 5 


ect 
id, 


4. 3 


nounce ſentence of nullity after death of one of the married parties 


af--- 
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if the court ſhould over- rule ſuch a plea, it would be ſetting up the 


oath ex officio; which then the parliament in the time of Charles I, 

would in vain have taken away, if the party might come into this 

court for it. The general rule is, that no one is bound to anſwer None bound 
ſo as to ſubject himſelf to puniſhment, whether that puniſhment to anſwer 10 
ariſes by the eccleſiaſtical Jaw or the law of the land. Inceſt is un- ads 
doubtedly puniſhable in eccleſiaſtical court; and ſuch a crime is ge- 

nerally excepted out of the acts of pardon. The eccleſiaſtical court Inceſt conula- 
has conuſance of inceſt in two reſpects, diverſo intuitu: firſt judge wt e 
of the legality of the marriage, and to pronounce ſentence of nullity ; 25e legeluy 
and if they de ſo, proceeding lawfully and rightfully, it binds all of marriage 
parties, being the judgment of a court having proper juriſdiction of a 


the cauſe. The other is to cenſure and puniſh perſons guilty by ec- 


cleſiaſtical cenſure, as for fornication, adultery, Sc. Nor is it ma- 

terial what the nature of the puniſhment is. It is a puniſhment 

which muſt be performed or got rid of by commutation, which is 

like a fine. Then conſider the preſent caſe. The diſcovery whe- 

ther lawfully married takes in the whole, whether married in fact, 

and whether that marriage was lawful, Defendant has pleaded to Averments 
it; which ſhe may do; and in the plea it is proper to bring in facts 3 
and averments to ſupport that plea : whereas a demurrer can be to x 
nothing but what appears on the face of the bill, otherwiſe it would —.— = 
bea ſpeaking demurrer. But here it was neceſſary to bring in ſuch face of the 


an averment, that teſtator was lawfully married before to her fiſter, 32 
peaking de- 


1 and had iſſue; which is a fact neceſſary to ſhew ; and that fact ſhe... 


has taken on herſelf to prove: the plea therefore is regular in form, 
and good in ſubſtance. The objection to the plea is, that one of the 
parties to the inceſtuous marriage being dead, there can be no pro- 
ceeding afterward. I always took the diſtinction to be what is laid 
down in Hicks v. Harris, that by the law of the land the eccleſiaſ- 


tical court cannot proceed to judge of the marriage and to pro- 
Eecleſiaſtical 


” 2 7 : : : ? court cannot 
eſpecially where there is iſſue, becauſe it tends to baſtardiſe the iſſue; annul mar- 


and none after death of one of the parties to that marriage is to beriage after 
baſtardiſed: but there is no rule of law ſtanding to prevent either of _ — 
the parties from puniſhment after death of the other, Suppoſe it baſtardiſes 


was an offence of adultery or fornication, there is no rule of the ei- the 8 
ay puni | 


vil or eccleſiaſtical law, that after death of one of the parties the ſur- tue other for 


vivor may not be puniſhed for the offence : undoubtedly they may, incelt or for- 
either by proceeding ex officio, by office of the ecclefiaſtical judge, cen. 
or by promotion of a proper informant. Then why may not the 
eccleſiaſtical court do it in the caſe of inceſt, whether without the 
formality of marriage or attended with it? But it is ſaid, Hzcks v. 

Harris is no judicial determination in the point, and that all that 

was material before the court, was the point of juriſdiction ; which Sentence in 
is true: but there was a plain difference. If the court held, that the — 
e | Wok 7 > court for for- 


proceeding nication, &c. 
| 5 | in a criminal 
way, not evidence againſt the iſſue ; otherwiſe if on the point of the marriage, and nocolluſion. 


yore 
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adde (and this is an -anfwex to one part of the objection) « even 
for the cenſure againſt the ſurviving party would have tended to af- 
fect the legitimacy of the marriage or the iſſue, the court of B. R. 
would have ftopped there: but they went on this, that it could 
not be given in evidence againſt the iſſue or the plaintiff claiming 
under that iſſue : as was determined folemnly 1 in B. R. on a lon 
trial at bar, directed out of this court in Hilhard v. Grantham, in 
which I was of counſel. In that cauſe during life of the father and 
mother there had been a proceeding againſt both of them in the 
conſiſtory court of Lincoln for living together in fornication, and 
ſentence given againſt them. On the trial that ſentence was offered 
in evidence to prove, that they were not married: the whole court 
were of opinion that it could not be given in evidence; becauſe firſt 
it was a criminal matter, and could not be given in evidence in a 
civil cauſe; next, that it was res inter alios acta, and could not af- 
fect the iſſue: but they held, that if it had been a ſentence on the 
point of the marriage on a queſtion of the lawfulneſs of the mar- 
riage, it, being a ſentence of a court having proper juriſdiction, 
might have been given in evidence. If indeed there had been col- 
luſion that might be'ſhewn on the part of the child to take off the 
force of it; becauſe colluſion affects every thing: but if no collu- 
fon, it binds all the world : but in a proceeding in a criminal wa 
that could not be given in eviden:e; and that was the diſtinction, 
the court went on in Hicks v. Harris. But if there had not been 
that authority, I ſhould not have doubted on the nature of the 
thing, but that the eccleſiaſtical court might have proceeded after 
death of one party as well for inceſt as fornication ; in which cafe 
there is no doubt they may. Thus far as to the merits of the plea. 
Some collateral arguments have been uſed, that it is not in every 
caſe the party ſhall prote& himſelf againſt relief in this court upon 
an allegation, that it will ſubject him to a ſuppoſed crime. It is 
Uſary, sche. true, it never creates a defence againſt relief in this court; there- 
TY fore in caſe of uſury or forgery, if proof can be made of it, the 
Though court 9 - | a . 
will oor com- court will let the cauſe go on ſtill to a hearing, but will not force the 
pel a'diſcove- party by bis own oath to ſubject himſelf to puniſhment for it. In a 
ma 1 not pi to inquire into the reality of deeds on ſuggeſtion of forgery, the 
fence, bur di- Court has entertained juriſdiction of the cauſe ; though it does- not 
rect a trial oblige the party to a diſcovery, but directs an iſſue to try Whether 
forged. | 1 remember a caſe where there was a deed of rent- charge 
ſuggeſted to be forged : it was tried twice at law, and found for the 
deed : a bill was afterward brought to ſet it afide for forgery, and 
to have it delivered up to be cancelled: Lord King, notwithſtanding 
the two trials, which had been in Avowry and Replevin, directed 
an ifſue: whereon it was found forged, and, I remember, was 
_ cancelled and cut to pieces in court. There are ſeveral inſtances of 
that: ſo that the relief the party may have is no objection. As to 
the objection from the conſequence of allowing this plea if the de- 
fendant ſhould fail in the proof of 1 it, that would be an yore to 


Pty 
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the allowing any plea to a diſcovery : though it would be no objec- Demurrer 
tion to a demurrer, becauſe that muſt abide by the bill: but all 
| pleas muſt ſuggeſt a fact: it muſt go to a bearing; and if the party Pleas ſoggeſt a 
| docs not prove that fact, which is neceſſary to ſupport the plea, the fact, to be 

| plaintiff is not to loſe the benefit of his diſcovery : but the court 
may direct an examination on interrogatories in order to ſupply that. 
The plea therefore ought to be allowed. 


mult abide by 
the bill. 


proved. 


Next as to the demurrer of Sarah Brownfword for that plaintiff 


bad not made out a title, the defendant's remainder being veſted, 
and her claim was on failure of that eſtate tail in Jahn Brown- 


ö ſfewor 4 - 


For plaintiff. Theſe limitations muſt be taken to be executory 


| deviſes, ſuch as reſted in ſuſpenſe and contingency ; and on the 


events, which happened, the ſubſequent limitations could never : 


' ariſe; for both events muſt firſt happen; viz. John mult die be- 


fore twenty-one without ifſue: whereas he attained twenty-one. 
Nor is there ſufficient to warrant the turning this executory devile - 
into a remainder. The teſtator meant to create a temporary truſt | 
to have continuance, till John came of age, and then that it ſhould 
veſt abſolutely in him; or if he died before twenty-one leaving 
iſſue, then it ſhould go to that iſſue; ſo that it is to be taken diſ- 
tributively, That this conſtrution has been made in ſimilar caſes, 
d Z. that both events of dying without iſſue and before twenty- 
one mult happen, before the contingent deviſe over takes place, ſee 
Eg. Ab. 188, and 1 Sid. 148. In any other conſtruction the teſ- 
tator has omitted (what he. never could intend to do) the providing 
for the event of John's dying under age leaving iſſue. 7. 


 LoRD CHANCELLOR. 


As this is a queſtion upon the legal titie to an eſtate on the 

conſtruction of a will, if there was any doubt, I ſhould not deter- 

mine it on demurrer ; but would, notwithſtanding the inclination 

of my opinion might be in favour of defendant, over-rule the de- 

murrer withoat prejudice to defendant's inſiſting on the ſame mat- 

ters by way of anſwer; ſo that it might more fully come before the 

court at the hearing: this the court ſometimes does on the conftruc- 0 conftruc- 
tion of wills. But if the opinion of the court is, that as on the face tion of a will, 


of the bill plaintiff has no title, and the will is ſet forth verbatim in demurrer o- 


the bill; it is juſt, and more for the benefit of the parties, to cut 1 


ſhort on the demurrer; ſince it muſt be till determined juſt on the judice: unleſs 
ſame matters as are before the court on the demurrer. In theſe ca- on face of bill 


= ſes of wills the governing rule of conſtruction is the intent of teſta- plaintif; de- 


tor; murrer allow - 
ed. N 


CY 
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Intent of teſ- tor; which the court is to find out by his words, and to conſtrue 


| taror the 1 conformable thereto, ſo far as it is poſſible conſiſtent with the rules 
| tion: if the of law. The intent here was plain: here were two children, teſ- 
| words can be tator conſidered as his own: whether legitimate or not, I enter not 
| conpliedith. into the queſtion, On this demurrer I muſt take them to be legi- 
| timate. He had a mind to make a proviſion for them; and the 


material point is, that it is a limitation to them in tail; and if their 
iflue failed, he intended plainly to give it over to the other collateral 
branches of his family, and for want of ſuch iſſue to his own right 
heirs for ever. The queſtion is, whether I can by conſtruction, or 
on the ſtrict literal meaning of the words, let in the right heirs of 
teſtator ſo as to defeat all the ſubſequent limitations? 'This would be 
_ plainly contrary to his intent: but if the force of the words is ſuch, 
as that the intent cannot be complied with, the rule of law muſt 
take place. It is ſaid, he has given nothing over but on the con- 
tingency of John's dying without iſſue under age. Conſider, what 
neceſſity there is from the words to conſtrue it in that manner, which 
would be to defeat his intent. Having firſt given the whole legal fee 
to truſtees and their heirs, he did not intend either of theſe two chil- 
dren ſhould have any thing veſted till twenty-one or the having 
iſſue, and then to have an eſtate-tail; conſequently as ſoon as 7h 
attained twenty-one, or had iſſue, though he died before twenty- 
one, that defeated and determined the eſtate in law given to the 
truſtees, and veſted a fee tail in him, He did attain twenty-one, 
and therefore had an intail; as he would, if he died before twenty- 
one, but had iſſue. Then the conſtruction could not he, as infiſted 
for plaintiff, as with a double aſpect; if he attained twenty-one then 
to veſt in him an eſtate; or if he died before, leaving iſſue, then to 
give it to that iſſue: that is not the conſtruction of the will: but 
it is to give an eſtate tail in either event: ſo that ſuch iſſue would 
take as heir of the body of his father an eſtate tail from him, in 
whom in point of law it veſted, which eſtate would defeat the 
Words tranſ. fee in the truſtees. Then as to the ſubſequent words, if the court 
poſed or ſup- is compelled to make the conſtruction the plaintiff inſiſts on, the 
Pens court Will do it: but however in the conſtruction of wills the 
with intent. court has conſtrued the words conformably to the intent of 
teſtator as much as poſſible, ranging in a different order and 
tranſpoſing them- to comply therewith. There is no neceſlity to 
do either in this caſe, or to ſupply material words: but there is a 
plain, natural conſtruction upon theſe words, v2. if the ſaid John 
ſhall happen to die before twenty-one, and alſo ſhall happen to 
die without iſſue: which conſtruction plainly makes the dying 
without iſſue to go through the whole, and fully anſwers the 
intent, which was in that manner. Had the firſt deviſe been to 
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John and his heirs, this conſtruction, I believe, could not be made; 
„For where there is ſuch a contingent limitation, I do not know, 
that the court has changed-herrs into heirs of the body to make it ſo 
throughout. But much ſtronger conſtructions have been made 
than this in deviſes; Cr. C. 185, and other caſes in Corte ; as in 
deviſe to one and his heirs, and if he ſhould die before twenty-one 
Or without iſſue then over, the court has ſaid, it was not the 
intent to diſinherit the iſſue, and therefore or ſhould be conſtrue 

and: but if the firſt limitation had been in tail, there would be 
no occaſion to reſort to that, but the court would have made the 
conſtruction I do now; viz. if he dies without ifſue before 
twenty-one then over by way of executory deviſe; if he dies 


Without iſſue after twenty-one, when the eſtate had veſted in 


him, it would go by way of remainder ; becauſe he had made 
his original deviſe capacable of a proper remainder.; in which: cafe 
the court will always conſtrue it a remainder. An eſtate tail is 
capable of a remainder, and it is natural to expect a remainder 
after it. It is contrary to his intent to let in this remainder to the 
right heirs to defeat all the- intermediate limitations to his family. 
This is the intent of teftator, and well warranted by an eaſy con- 
ſtruction of the words of the will. The demurrer therefore mult be 
allowed. | 


Ex Parte Williamſon, March 25, 1751. Cuſe 80. 


JDETITION chat the court might diſallow the: certificate of 
J the bankrupt Willanſn, formetly a merchant in Corke, having 
purchaſed ſeveral ſhares of the ſeamen who had taken the rich 


prizes of The Marquis D' Antin and Lewis 'Eraſme, and having Bankrupts. 


affigned the ſme over to Mr, 'Mackay his correſpondent in London, 
as a ſecurity for what he owed Mackay, who had-principally r 
out the commiſſion againſt him; which the now petitioners (ſeveral ichſtandingta 


of whom had bills depending in Chancery and ibe Excbequer for ſuſpicion Ne 
ſetting aſide the ſaid ſales of ſhares) inſiſted, was fraudulently the d je 

| | taking out the 

commiſſion. 


Loxp Cu AN cELLOR. 


I have myſelf very great jealouſy and ſuſpicion concerning the Trader in Ve- 


view with which this commiſſion was taken out; and therefore land, c. con- 


tracting debts 


gave the utmoſt latitude to the petitioners to have inſpection of Re: and 


books and papers to make inquiry into the bankrupt's affairs, and coming over, 


with greater latitude than in moſt caſes; becauſe it was giving this commiſſion 
| - may be taken 


liberty to them, before they were creditors under the commiſſion: ont: but liber- 
but another view, I had, wes my diſli ce to traders in Ireland ty to creditors 


in Lreland to 


coming over here, and obtainit g commiſſions by colluſion againſt ne ad 


| Vor. II., | : S144 them- prove debts. 


250 CASES Argued and Determined 


themſelves; therefore I gave this liberty to ſee, if there were any | 
creditors in Ireland, who might come over, and prove their debts 
by the commiſſion, that they need not be ſupriſed ; for as there 
they have no acts of parliament touching bankruptcy, it would 
be miſchievous to creditors in that country, if this method was 
allowed. But here has been no application to me to ſuperſede 
this commiſſion ; therefore it is not now before me to conſider, 
whether regularly taken out, or whether there was a ſufficient 
debt; or whether the bankrupt was a ſufficient trader in England 
to ſupport the commiſſion: for in ſuch cafe application ſhould | 
have been to ſuperſede it: but if that had been the caſe, it would 
have failed; becauſe it has been determined, that where a man, 
reſiding in one part of the realm or in other countries, contracts 
debts here, if he comes over here, a commiſſion of bankruptcy 
may be talen out againſt him, as in the caſe of thoſe who reſide 
in the Plantations: although that may be managed ſo as to be 
attended with inconvenience as between England and Ireland. 
But the queſtion now is, whether there is ſufficient ground to 
allow this certificate or diſallow it? As to that I fit here in exe- 
Form of gran-cution of an act of parliament directing, under what terms a 
ns _ bankrupt ſhall have his certificate, requiring it to be ſigned by 
of jadgment; four parts in five in number and value of the creditors, who' 
but not arbi- proved their debts under the commiſſion, which muſt be allowed 
_ = by the commiſſioners, and afterward by the Lord Chancellor, or 
quiſtes com- [WO judges to whom he ſhall refer it, without whoſe allowance 
Plied with: it cannot have effect. There are no compulſory words in the. 
unleſs fraud or 
concealment, Clauſe to oblige the Lord Chancellor or the judges to allow the 
. ceitificate; nor do I know, that a mavidamns would lie to them; 
for it is a matter of judgment: yet not arbitrarily ſo, for they 
muſt proceed by rules; other wiſe prone gp under commiſſions. 
of bankruptcy would be very precarious. Theſe rules are pointed 
out by the act of parliament; but if theſe ei are complicd 
with, the Lord Chancellor ought to allow the certificate, and not 
aibitrarily ſay, he will diſallow it. If not complied with, or if 
there is ground for the Lord Chancellor to think there is fraud 
or concealment, he may abſolutely diſallow it, as he may for 
fraud or miſbchaviour in the bankrupt himſelf. Which brings 
it to the queſtion, whether there is ſufficient ground from the 
behaviour of the bankrupt on his books and of the aſſignees, 
whether there have been frandulent acts or -concealment? 
Another queſtion is, whether the petitioners have ſtated them- 
{clves in the condition of oper h to oppoſe that certificate 


But fiſt to conſider it on the merits. There was to be FINE 

reat ſuſpicion from appearances, particularly from the great 
Late in obtaining this ceftilicate, It was a caſe ar ling! in Ireland, 
4 | | where 
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where there might be a great many creditors, who ſhould have 
an opportunity to prove their debts; therefore I thought further 
time and conſideration requiſite; which has been. had, and the 
books brought over from Ireland, and as much as poſlible oppor- 
tunity given to inſpect them. The great objection that appeared 
on the inſpection, and which ſtruck one at firſt, was the great 
difference between the account in Milliamſon's books and that ſet 
out by Mackay : but that is fatisfactorily accounted for, at leaſt 
at preſent; for it is ſworn, there was great imperfection in the 
bankrupt's books: and from ſuch negligence in accounts bank- 
ruptcies often happen. But theſe items appearing in authentick 
books of the bankrupt, whether in letter-books or other books 
it is the ſame as to the juſtice of the caſe, that being a foundation 
afterward to carry them into the proper books and to con ſi dec 
the reſult of the whole, which is an anſwer to the objection. 
Another thing that aciſes, is, that if there had been creditors in" 
Ireland, who had reaſon to complain, and could have come in 
and proved debts under this commiſſion, or ſhewn fraud in the 
-bankrupt as to his eſtate and effects, this length of time taken, 
which t$ab<ve a year and a half, would have given opportunity 
for it: but none have come in. There is no ground therefore 
from the merits of the caſe to refuſe the ſigning this certificate; 
for bare jealouſy and ſuſpicion (which, I cannot ſay, but I have) 


is not ſufficient to e on. 


25 N 


But all this. may be out of the caſe, when we os the Affidavits of 


| queſtion I poſtponed, though firſt in the order of things, whether 


debts by peti- 


'tioning credi- 


the petitioners are now proper to object to this certificate? Their tors neceſſary. 


firſt application produced an order 2d Auguſt 1749, whereby 
liberty was given to one Sharp to prove his debt, and that ſuch 
other of the petitioners ſhould procced with their ſuit with effect; 


and the making any dividend was ſtaid. Confider the making 


that order, Several petitioners applied to me: none but Sharp 
had then made affidavit of a debt; to Whom only I could give 
liberty to come and prove debts; as he only had Joid a foundation 
for it; the other .petitioners, plaintiffs in the cauſes in Exchequer 
and this court, not having by affidavit laid a foundation to ſhew 
there was a debt. But I did the utmoſt 1 could, for them; 
though they had not laid the common foundation for liberty to 
go before the commiſſioners to prove debts, I ſuſpended, that 
they might have time to do it. Sharp has gone before the com- 
miſſioners, and claimed a debt, but not proved it. It is not 
enough to lay before the commiſſioners a judgment or bond; 
that will not do without an affidavit; for all that may be by 


"colluſion: but neither is done. His meaning was, that, as he 1 


had the perſon in execution, if he had proved his debt, he woul 


d 'der execution 


mult elect to 


be put to his election to take relief under the commiſſion or to proceed at law 
Proceed or under com- 


miſſion. 
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proceed at law, The other petitioners have done nothing: it is 
faid, they are only plaintiffs in equity, and could not do it: but 
* Equitable da. equitable as well as legal demands may be proved under a com- 
e eee miſſion, though an equitable creditor cannot take out a commiſ- 
fion ; theunh ſion. There would have been a proper ground for the commil- 
den dine ſioners to admit them as claimants; and ithen it would have 
take it out. been for the judgment of the court, whether they would have 
ſuſpended the ſigning the certificate, till the cauſes brought 
to ſet aſide thoſe bills of ſale were determined: but barely 
coming before the commiſſioners, and ſaying there is ſuch a 
debt, is not ſufficient without an affidavit. Conſequently no. 
perſon before me has a right to diſpute ſigning this certifi- 
cate, there not being ſufficient to bring them within the 
rule, It is a maxim, that there muſt be an end of things; I 
maſt not delay for ever; and very full time has been given for 
every perſon from Ireland to come before the court, if they 
thought fit. | 55 : : 


The certificate therefore muſt be allowed. 


Pm Fr. Rigden verſus Vallier, March 2 5, 1751, | 


Father by E ORGE EVERINGDEN, in 1710 executed a deed, 
: . to all chriftian people to whom this preſent writing ſhall 
- deration of come, I George Everingden, in conſideration of the natural love 
n and affeCtion I bear to my wife and children, and for the firm 
and their heirs ©* ſettling and aſſuring of all my real and perſonal eſtate on my 
equally to be * ſaid. wife and children after my deceate, give, grant, and con- 
. * firm to my daughter Margaret a parcel of land (not now in 
atenancy in queſtion.) Next I allo by thele preſents give, grant, and 
common. © confirm unto my two daughters Margaret and Hannah the 
xd eats and. rofits of certain lands (which he particularly de- 
nant to ſang © {Cribes) during the life of my ſaid wife, equally to be divided 
 feiſed, „ between them, paying 51. per ann. to my wife; and after 
* deceaſe of my wife my ſaid two daughters Margaret and 
« Hannab to have the ſaid laſt- mentioned lands to them; and 
* their heirs for ever equally to be divided between them; and 
*« laſtly I do give, grant, and confirm to my five daughters (enu- 
% merating them) all my perſonal eſtate equally to be divided 
between them after all my debts and funeral charges paid and 
« ſatisfied.” _— Te ee. 


This was ſigned and ſealed by him in (preſence of three wit- 
neſſes. He died in 1714; his wife died; as did alſo Hannah 
zone of the two daughters, after having married Rigden, by 
whom ſhe had the preſcnt plaintiffs, who. brought this bill as co- 
| | CE LR 
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Heirs of Hannah, tenant in common with defendant Margaret under 
this ſettlement and diſpoſition, for account of rents and profits of 
a moiety of this eſtate, the value of which eſtate was about twenty 
pounds per ann. to have a partition and deeds and writings pro- 
duced and ſecured. 


Fr plaintiffs. The whole depends on a n of right, 
turned upon the words equally, &c. being in a covenant to ſtand 
ſeiſed to uſes. In Fiſher v. Wigg, 1 Mil. 14. 1 Lord Ray. 632, are 
all the authorities on this head, that theſe words make a tenancy 
in common. They clearly do ſo in a will; ; and ſo from the 
nature of this. proviſion, by à father for his children, ſo that he 
could not mean a ſurvivorſhip ; for he muſt ſuppoſe every child 

may have iſſue, and be the root of a family, whom he could not 
mean to exclude. The ſame words are-uſed in ditpofing his per- 
ſonal eſtate, where there is no doubt of his meaning, which could 
not be to go to the ſurvivors of the five. Then the queſtion is 

whether there is any rule of law, ſaying that intent ſhall not 
prevail; or whether there is any thing to prevent it, from the 
nature of this as a conveyance ? This falls under the role of wills, 
not of  conveyances at common law; ſo that the ground, why 
theſe words make not a tenancy in common, in common law 
conveyances, holds not as to a deed to uſes; which requires not 
technical words, as deeds at common law do, but operates ac- 

. cording to the intent, which may be expreſſed jn any words, and 

: ſhall have a more liberal conſtruction. It is always a queſtion of 

- conſtruction, whether the words uſed ſufficiently ſnew the intent 

of the parties; for that muſt be ſhewn. If grantor had ſaid 70 

hold as tenants in common, not as jointenants, it would then have 
been plain; and there is no difference between uſing the words 

: themſelves, or ſuch as neceffirily imply it. There never was a 
caſe even on the ſtricteſt. deed, where theſe words were determin- 

ed to be a-jointenancy. This was fully argued in Fiber v. Wigg, 
where it was held, that-in a ſurrender of copyhold to uſes, theſe 

words make a tenancy in common, againſt Halt C. J. who cites 
no authority for his opinion. This has ſtood ever ſince; is the 

lateſt; and is Warranted by the majority of the court in Smith v. 

Johnſon, there cited; and as it has ſtood ſo long, though perhaps 

at firſt indifferent which way determined, there is no reaſon to 

deſire to ſhake it; for that would be leaning on technical, 
artificial reaſonings, againſt the real juſtice of the caſe, and 
meaning of the parties; for if the meaning did not imply it, it 
would not have that conſtruRtion in a will, Where no preciſe 
form of words is required, as there is not to make a tenancy in 
common) a liberality of conſtruRion is introduced ſince the ſtatute 
of uſes, which was not before; as in ſpringing uſes and in the 
«conſtrution of powers, which before were conſtrued rigorouſly, - 
Vor. II, Ef There 
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"There are other authorities beſide; as 2 Ven. 365, not ſo ſtrong as 
this; for there the words equally to be divided came before their 
heirs.; alſo the note of Hammerton v. Clayton 1 Lord Ray 631. A 
queſtion. of this kind came before Your Lordſhip lately in Baugh-v. 
Herbert, on a couveyance of the ſtatute of uſes to four, and the 


heirs of their bodies ſhare. and ſhare alike : Your Lordſhip ſtopped 


the cauſe ſhort, and ſent it to B. R. but the parties having agreed, 
it was never argued. This eſtate being of ſo ſmall value, it 
would be mercy to the parties for this court to determine it: nor is 
there difficulty or danger in determining it, the authorities being of 
that fide to which a court of jaſtice leans, in favour of the in- 


tent againſt a jointenancy; which the court now does certainly not 


. 


7 


For defendant. This queſtion has never yet been ſettled. The 
ground upon which the plaintiffs have gone, is, that a tenancy in 
common was certainly meant from the conſtruction courts of juſ- 
"tice have put on ſimilar words in wills, which are conſtrued by 


intent of the parties on the face of it. But this was not the in- 


Jjointenancy 
and tenancy 
in common, 


Adiſtip guiſhed. 


* 


. 


r 


tent: and though fimilar words in a will may carry that intent, 


that is no argument. A-deed muſt be underſtood in that ſenſe, 


the law puts on the words; and the maker muſt be ſuppoſed to 


- underſtand it, as the law does; and therefore may be preſumed to 
mean different from what it would be in a will, The words 
mean only an equal diviſion of the profits; which may be effec- 


tually anſwered by a jointenancy as well as the other; for a join- 
- tenancy conveys a right to each party to have a moiety; and the 


- conſequence of ſurvivorſhip does not follow to be in the party's 


view: as where one creates an eſtate tail, he dees not immediately 


- conſider the conſequences of its being barrable by fine or recovery: 


therefore he is not neceſſarily to be preſumed to think of ſurvi- 
- vorſhip: nor will the court conſtrue theſe words different from 
what the law ſays when the words do not on the face import 
that. There is a plain diſtinction between conftruing the ſame 
words different in a will and a deed; for in a deed the law puts 
that conſtruction, which is a ſufficient foundation to the court to 

put the ſame. Wherever an eſtate is conveyed to two by one 
title, it is a jointenancy; where two diſtin - ſeveral titles, a 
tenancy in common. Co, Lit. Then the right of ſurvivorſhip does 
not ariſe from the particular intent of the parties to make it ſo, 
but from the eſtate, as a neceſſary conſequence of a ſeparate or 


joint title. A jointenancy cannot be made a tenancy in common; 


et e contra; ſo that if this is but one title it cannot be in common; 
differing from a will, which ariſes merely from the intent of the 
party, the law allowing to have its operation: but in a deed the 


+law not allowing it becauſe contrary to the nature of the convey- 
ance, The addition of equally. to be divided does not from the 
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nature of the conveyance give them ſeparate eſtates ; only ſhewing 
they ſhall enjoy in equal moieties, which is conſiſtent with claim- 
4ng under-one title, conſequently with jointenancy. As to this be- 
ing a covenant to ſtand ſeized, and therefore to have a more liberal 
conſtruction than common law deeds, there is no ground for that; 
-which would cauſe ſtrange confuſion, and deſtroy the ſole reaſon, 
why a favourable conſtruction is given to wills in oppoſition to deeds, 
. becauſe in one teſtator is ſuppoſed rnops confiliz, in the other not, 
and what the ſtatute of uſes never intended. The ſtatute intended 
. to convert every thing, which was a truſt at common law, (as a 
uſe was) into a legal eſtate ; not converting the eſtate into the uſe, 
"but e contra; and therefore all ſpringing uſes and executory deviſes 
are allowed, only becauſe before the ſtatute there might be ſuch, 
to ariſe by many kind of conveyances, provided within a compaſs 
of time, not tending to perpetuity. .#1/her v. Wigg was a very 
_ . doubtful caſe, and ſeldom has been cited with any certainty of reli- 
ance on the authority: beſide it is ſaid in Stringer v. Philips, as in 
Eg. Ab. 291. that caſe was reverſed: and though it ſhould not be 
ſo, yet that, together with the fact of no judgment of it appearing 
on record, is a- proof, that the parties made it up, and an ap- 
peal was adviſed; all which goes a good way to take off its force as 
- a precedent. | 2 


Tord Chancellor was at firſt not inclined to determine it, as it was 
barely a legal title: but ſaid, he would look into it, and come at 
it, it he could without determining a point, which might affect 
ſeveral other caſes, which he muſt not do notwithſtanding the ſmall 
value, but the parties muſt go further. 


This day he delivered his opinion. 


I have. conſidered this cauſe as fully, as T could; and will tell 
my thoughts with this declaration at the ſame time, that if either of 
the parties ate deſirous to have it further conſidered in a reaſonable 
way ſo as to avoid expence, I ſhall be willing to put it in that way. 


The queſtion is, whether a jointenancy or in common, depends 
on a deed or writing ; for, though executed as a deed, I am not 
ſure, it was intended to take effect as a deed. It begins as a deed 
poll: but is a diſpoſition of his whole real and perſonal eſtate, and 
to take effect after his deceaſe, in conſideration of, &c. If this is Peed is con 
not a will or a covenant to ſtand ſeiſed, it would be void, being fideration of 
without livery, becauſe a freehold cannot paſs in futuro: but being lone and affec- 
in conſideration of love and affection, though by ſingle deed wich- vibeut ny 
out livery, if may be good by way of covenant to ſtand ſeiſed, be- as a covenanc 
. cauſe: that does not operate by tranſmutation of poſſeſſion, but the“ Bandfeiſed, 
e a 2 | Mm uſe 
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C uſe remains in grantor until taken out of him by force of the EY 
- deration. | 


This queſtion depends on a very litigated and diſputed point in 
the books, though clear in one view; the words equally to be divi- 
vided in a will certainly making a tenancy in common, as now eſta- 
What words bliſheq, though that was at firſt doubted. Without the word divi- 
make tenancy 
in mon Aed it would be tenancy in common; as if deviſed to them equally; 
in a will. or ſhare and ſhare alike. But it is faid, there is no ſufficient au- 
|  thority that this would make tenancy in common in a deed, and 
that the books and caſes take it to be otherwiſe. It is true, the 
books do generally, where this ſubje& is mentioned, take it to 
be otherwile : yet there is no ſolemn determination that I can find on 
that particular point, where it is adjudged againſt a title on that foot, 
. that equally to be. divided will not make a tenancy in common 
in a deed: though it is ſaid over and over again to be ſufficient in 
a will, though not in a deed. The only ſolemn determination 
then is Fiſher v. Wigg; which is relied on as a judgment of B. R. 
that in a ſurrender of copyhold to uſes, theſe words make a tenancy. 
in common. But it is objected thereto as a doubtful authority, as 
but the opinion of two judges againſt ſo great a man as Holt; and 
it is further ſaid to be apprehended, that judgment was reverſed, 
On ſearch I cannot find it to be ſo, or that a writ of error was 
. brought ; ſo that judgment ſtands, and-is ſo far an authority, that 
that is the conſtruction in caſe of ſurrender of copyhold lands. 
Another caſe was cited, which paſſed as an authority by the Judges 
in that caſe, I. 2 Ven. 365. which, if rightly reported, is in 
point, I cauſed the Regi/ter's book to be ſearched, and cannot 
find any decree entered to warrant this report : but it is cited by 
Gould J. and it is taken, that there was ſuch a caſe; and it might 
be ſo, though not entered, for the parties frequently acquieſce, and 
there is often ground to, proceed no farther. As to Hammerton v. 
Clayton, I cannot conceive how Sir Eduard Nori bey, (who was of 
counſel on the other fide) ſhould be at the pains to cite a caſe not 
in the books, but merely on record, againſt his client: however 
deſired a featch to be made in C. B. r the record in that caſe, 
and it is not to be found on the judgment roll mentioned in the 
book. There is another authority (ſuch as it. is) of Smith v. Fobn- 
ſon; which, if rightly ſtated, was on a feoffment, and was not dif- 
puted by H;, which is a countenance. therefars for this opinion, 
and the authority of two judges againſt one ſtill remaining and ſtand- 
1 ing. Which-brings it to the queſtion, how this is to be determin— 
it ed? On the beſt conſideration I am inclined to be of opinion, that 
| on this deed or inſtrument (call it as you will) it makes a a tenancy 
1 3 in common; and that it would be a direct contradiction to the 
I! * manifeſt intent of this father, who was providing for . his. children, 
1 40. ſay other wiſe. 1 have conſidered the argoments in Fiſber v. 


a 
1 | | NE 3 


kenderee is in by grant of the Lord, not of the ſurrenderor ; fo that 
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#7928; and it is truly ſaid at the bar, that there is nothing more to 
be ſaid on either fide, than is ſaid there. Though no one has more 
«reverence for the opinion of Holt C. J. than I have, yet I think the 
arguments of the other judges more founded on the nature and rea- 
lion of the thing, and that Holt's is more founded on artificial argu- 
ments of the law, and drawn out from a great deal of fine learning 
from arguments in other caſes, Gould 's argument has great weight, 
and is not to me ſatisfactorily anſwered. That caſe was indeed on 
ia ſurrender of copyhold lands in the Lord's Court; and the judges, 
who argued to make it a tenancy in common, held, that ſuch a 
ſurrender was not to be conſtrued in the ſtrictneſs of the thing, but 
like a will. Halt contended, it muſt be conſtrued as a deed: in 
one thing he was certainly right, that a ſurrender. of copyhold lands 
to uſes is not to be confidered on the foot of a uſe or truſt, for they 
are not within the ſtatute of uſes ; therefore ſuch furrender is only gurrendet of 


a direction to the Lord whom to admit; and when admitted, ſur- copyhold to 
es not with; 


a5 g | in ſtat of uſes, 
t is ofa particular nature, not as a uſe or truſt on the ſtatute. But a 


the arguments of the judges is of weight in that caſe, hold full as 
ſtrong in a covenant to ſtand ſeiſed ; as this (though I am not quite 

ſure whether it was meant a deed or a-will) will be conftrued, the 
uſe till the event happens remaining in the grantor being ſufficient 

to ſupport the uſes declared in the deed. But it is objected, that | 
there is no warrant to conſtrue a deed to uſes as to the limitations Deed to uſes 
and words of it, in a greater latitude than a conveyance by way of net 5 UE 
feoffment or other conveyance at common law, and if conſtrued 1 | 
a different manner would cauſe great confuſion: which I hold to common law 
be true in general: for the ſtatute joining the eſtate and the uſe to- 10 dender 
gether, it becomes one entire conveyance by force of the ſtatute, and mitation: o- 
the words are to be conſtrued the ſame way: but this is to be taken therwiſe of 
with ſome reſtriction. As to the words of limitation in a deed, e! 
they are to be ſure to be conſtrued in that manner, vz. in the ſame the eſtate. 
ſenſe; but where they are words of regulation or modification of | 

the eſtate, as the words equally to be divided are, and not words of 
Iimiration, I think, there is no harm in giving them greater latitude 

in deeds on the ſtatute of uſes, which are truſts at common law, 
than on feoffments, which are ſtrict conveyances at common law. 
The caſe cited by Gould J. from O. Lit. 190 b. as to a verdict is 

very material to the preſent. The only diſtinction taken between 
the conſtruction of words in a verdict and in other caſes is this: 

in a ſpecial verdict words may be conſtrued more largely than in words ina 
pleading: and therefore it is often ſaid, that in a verdict a deſcrip- verdict con. 
tion, that would be bad in a count or plea in bar, may be good in — 
a verdict, and taken by intendment of the jury: but there is no in pleading. 
book, ſaying that words may be taken more looſely in a ſpecial 
verdict than in a deed. It is admitted, that if he had ſaid, to 
% hold one moiety to one and her heirs, and the other moiety 
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b to the other and her heirs,” it would have been good not only 

in ſuch a deed, but in a feoffment ; and conſidering how the ſenſe 

of theſe words equaily to be divided is now eſtabliſhed there is no 
reaſonable difference. Thus it ſtands on the authority of Fiſher v. 

Wigg : but there are other reaſons in the preſent caſe greatly 
ſtrengthening it in favour of the plaintiffs: firſt this was a father 
providing for his children, and muſt be conſtrued therefore to make 

a proviſion for their families; and it is not reaſonable to think he 

ſhould make it ſo, that if one died, her proviſion ſhould ſurvive to 

the other; which is the conſequence of a jointenancy, and cannot 

Tenancy in be ſuppoſed to be his intent. This court has taken a latitude in 
_ Common 9. conſtruing a tenancy in common without the words equally fo be di- 
without words Vided on the foot of the intent; and therefore determined, that if 
equally, &. two men jointly and equally advance a ſum of money on a mort- 
gaze, ſuppoſe in fee, and take that ſecurity to them and their heirs 

without any words equaily to be divided between them, there ſhall be 

no ſurvivorſhip ; and ſo if they were to forecloſe the eſtate, the e- 

| Nate ſhould be divided between them, becauſe their intent is pre- 

ſumed to be ſo. It has been ſaid indeed, that if two men make a 

purchaſe, they may be underſtood to purchaſe a kind of chance be- 

tween themſclves, which of them ſhall ſurvive : but it has been 
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| determined, that if two purchaſe, and one advances more of the 
| purchaſe-money than the other, there ſhall be no ſurvivorſhip, tho” 
| The court there are not the words equally to be divided, or to hold as tenants 
t f 13 in common; which ſhews, how ſtrongly the court has leaned againſt 


ſurvivorſhip, and created a tenancy in common by conſtruction 
* Equitable on the intent of the parties. How nearly does this come to the 
[| bee preſent caſe? There is indeed no conſideration here; only a vo- 
| po chileren; luntary act: but the court always conſiders proviſions for children 
| and preferred as having an equitable conſideration : and therefore though the 
| 1 court cannot prefer ſuch voluntary diſpoſitions to debts for valuable 
| 1 cConſideration, yet they are always preferred to other voluntary diſ- 
1 poſitions. Then why may not the court as in other caſes conſtrue 
ji according to the intent, which was to provide for their families ? 
15 hut this man has put his own conſtruction on theſe words in the 
1 diſpoſition of his perſonal eſtate, which is allowed to be a tenancy 
| in common ; then it is very extraordinary, that he ſhall be pre- 
ſumed to uſe them in another part of the deed ſo as to defeat his 
intent. Another thing is, that this appears to be as near a teſta- 
Ton dene mentary act as can pcſſibly be; nor do I know, why this may not 
teſtamentaty be proved as a will in the eccletiaſtical court, notwithſtanding the 
act. ſolemnity of execution by ſealing and delivery, according to the 
caſe of Ribbet v. Lee; for there was a will ſealed and delivered; 
and in a late caſe of Trimner v. Fackſon in B. R. ſent out of this 
court, He makes uſe indeed of the words give, grant, and con- 
firm: but that is not material: and then ſays after his deceaſe: 
lo of bis perſonal eſtate after his debts and funeral paid; which, is“ 
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not be taken without letting the client ſee what is the demand: he 
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plainly a teſtamentary diſpoſition, his whole perſonal eſtate being in ä 
his power during his life, and they are in the caſe of reſiduary lega- 
tees. So that it appears to be in his view as a teſtamentary act: and 
admitted, that in a will theſe words make a tenancy in common: and 
I think, it ought to be ſo conſtrued here. My opinion therefore at 
preſent is, that agreeable to Fiſber v. Wigg, ſtrengthened by thoſe 
further obſervations, the plaintiffs are intiiled to have a decree for 

the diviſion of this eſtate, But notwithſtanding that I own, Iam 
ſatisfied, yet as it is liable to objection from what is ſaid in the books, 

and the doubts thrown out of this authority of Fiber v. Wigg, if the 
defendant is deſirous of having it further conſidered, I will not ſend 

a caſe to all the judges of either court; becauſe they now put theſe 
_ cauſes in” a new way in the paper as other cauſes; which may be 

very proper in caſes of value, but, creating a great deal of expence to 
the parties, this caſe will not bear it; if deſired therefore, I will take 
a method, often uſed by my predeceſſors anciently, of ſending it to 

two particular judges, who then will hear it at their chambers, 


Oldham ver/#us Hand, April 245 L763; - Caſe 82. 


N a conteſt in the eccleſiaſtical court for an adminiſtration. it g t a 
| | 0's * 5 ift to attor- 
was granted to the plaintiff and another. The widow of the ey after the 
party threatened to appeal; they deſired the defendant an attorney cauſe over, 
to make it up between them. It was compounded ; and afterward, Aich, n. 
when the whole was finiſhed, they voluntarily agreed to give him fer afide : 
2000 J. a-piece; and that, as he ſwore, without any ſolicitation ee 
from him. They reſt on this for ſeveral years; when a bill was ring the cauſe. 
brought to impeach it: after anſwer put in, the plaintiff ratifies and 
confirms it. | | | 


For plaintiff, There is a ſtrong relation between an attorney, 
vho is in nature of a ſworn officer of the court, and his client; and 
on that all tranſactions between them are examined into; if there- 
fore an attorney, retained to appear, does not, the court will make 
a ſummary order, and compel him; and not leave it to an action as 
in other caſes : nor will an attorney be ſuffered to be changed with- 
out leave of court. If an attorney, pending the tranſaction, gets 
from his client an extraordinary ſecurity for payment of money, or 
extraordinary conveyances of any part of his eſtate, it will be ſet 


afide without any particular evidence of impoſition ; for a gift ſhall Guardian ſet- 
tling accounts 
” . 2 - | as ſoon as in- 
is not allowed to take a preſent without a bill brought in, though a fant came of 
client may be allowed to be generous, and give more than the . 
7 4 S . ' . ; ] ; = 
The rule is the ſame on guardian's getting a preſent on the ward Gy: fox ade, 
coming of age, though no proof of actual impolition at the time. Cited ante 
In Pierce v. Waring * 17, Nev. 1745, the defendant having been 3 
guardian, after plaintiff 's coming of age on ſettling accounts, took a; Feb. 1749 
1 5 ; ; voluntary 50. | 
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voluntary preſent, which your Lordſhip ſet aſide merely on that, as 
dangerous. So in Walmſley v. Booth on a bill by repreſentative of 
Japbet Crook to ſet aſide a bond by him to his attorney to pay 10000. 
there was no ground to impeach it on the particular evidence as not 
voluntarily done, nor as any actual impoſition; the bill was diſmiſſed ; 
it came on a rehearing, and was then argued, laying all the partt- 


_ cular proofs out of the caſe ; and on reconſidering it, and the conſe- 


Proof Hines 
Tal. 3. 


quences that would otherwiſe be, your Lordſhip gave relief, That 
was grounded on Hine's caſe, which was determined on the ſame 
reaſoning, and affirmed in Houſe of Lords; it was a bill to ſet aſide a 
ſecurity, Maid to be a gratuity for ſervices, though it might be more 
than would be allowed on a taxation; Lord Talbot relieved, except 
as to what he really deſerved, decreeing the bond to ſtand as a ſecu- 
rity for ſuch. This caſe is the fame; being in nature of a ſecurity 
a transfer to him who has other parts of the eſtate in his hands, and 
is to account for the whole. The bill demands a general account of 


the eſtate: the defendant inſiſts on allowance of 4000 J. no bill is 


given in: no writing at the time, but barely this transfer. 
LoRD CHANCELLOR. 


All the caſes cited differ on the material ground. Waring had 


been concerned as guardian, and, as ſoon as the infant came of age, 


made up the account and retained that gratuity to himſelf, the ſame 

influence of the guardian continuing, being done when his effects 
were to be delivered over. Japbet Crook was in diſtreſs, wanting 
bail, and could not get out of cuſtody, unleſs this attorney would 
get it for him; and the attorney took the bond, before he would do 
it, being employed by him: the court would not ſuffer that to ſtand. 


| Hine's caſe was a bond to a perſon who pretended to have it in his 


power to procure evidence, and, before he would do it, took this 
bond by way of ſecurity: the court would not ſuffer that to ſtand, 
becauſe done not by way of reward, but beforehand when under 


diſtreſs for evidence to prove the title ſet up. This is a very large 


gratuity indeed; though there had not been that ſubſequent ratifi- 
cation, I do not fee how I could come at it; for it is not obtained 
by an attorney during.the courſe of the cauſe, or before it, but the 
whole was over, and they are judges what to give: much leſs can I 


ſet it aſide. I have heard of attorneys and ſolicitors, who undertake = 


a cauſe not only to manage, but to find evidence. I do not know 


how I could come at that even: it is ſecret in the minds of people, 


who know on what grounds they go, and are better judges often, cf 
what an attorney deſerved than the court can be: and when they 
without any diſtreſs judge of the gratuity they think fit to give, the 
court will not ſet it aſide : though if it could be come at, the court 
would indeed in ſuch a cafe cenſure it: but this is alſo ratified, 
which makes it much ſtronger. The bill therefore muſt be diſmiſ- 

„„ e | led 
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bed to this 4000 J. inſiſſed * by the defendant as a preſent and 
gratuity to him, 


Hubert Ver jus Faulen April 29, 17 Ciiſe 83. 


V marriage-articles truſtees were to pay the dividends and pro- On marriage 
duce of gooo J. ſtock to Philip Hubert for lite, and from and aer, 8 

alter his deceaſe his wife, if ſne ſurvived him, ſhould have it for her husband and 
life; and on truſt by mortgage or ſale, in caſe of more than one wife for 
child of ſaid marriage, to raiſe 5090 J. and pay it to ſuch child, not (192250 7 
being an eldeſt ſon, at ſuch time, and in ſuch manner and proportion, je& to raiſe 
and with ſuch reſtriction, as the ſaid Philip Hubert in his life or by and percocet, 
will ſhould direct, limit, and appoint ; for want of appointment 8 
pay the ſame to ſuch younger ſon or ſons, daughter or daughters, at father ſhould 


twenty-one; and till ſuch ſhare or ſhares of younger ſon or ſons, 13 
daughter or daughters, become payable, the intereſt ſhould be paid 3 at 
toward maintenance and education; if any of theſe younger child or twenty-one; 
Shine died before payable, it ſhould ſurvive, except to the eldeſt 1 
ſon: provided that, if no appointment of the payment of the por- Mother dies, 
toms by the father, the truſtees ſhould have power to raiſe part of vag one 
this money, or the whole if they thought neceſſary, for advancement 1 
of that younger child, as wanted it: and ſubject only to the drawing dies two 
out theſe proviſions, all was given and ſettled on the eldeſt n 

if no iſſue of the marriage then in truſt for 21 Hubert, his ex- claim bis 


ecutors, _danantrarors, and aſſigns. | 50ool, as his 
| repreſenta- 


At Leah of the mother there were only two ſons; the youngeſt og 
died when but two years old; the father had made no appointment, men. 
and brought this bill claiming the 5000 l. as adminiſtrator and repre- eds for veſt 
ſentative to the deceaſed younger child; for though the time of ing except 
railing was not yet come, it was abſolutely veſted in that child, and _ ”y 4 
tranſmiſſible ; as aſter the mother's dzath there could be no other. — 50 
The queſtion i is not on the time of payment, but on the penning of twenty-cre, 
the deed, whether it veſted or not? No act could take from the fa- 
ther the benefit of the whole produce during his life; yet as to the 
5 Thil Jren the reverſionary intereſt was to veſt in his life, If an eldeſt 

or only ſon lived to an age ſufficient to make a will, and gave this 
a way, the father could not have claimed againſt that, the contin- 
gency on which it was given over to him not having happened : ſo 
if the ſon had fold or encumbered it. Suppole one only younger 
child, who attained twenty-one, money given out of a reverſionary 
intereſt, and therefore poſtponed for the ſake of the particular perſon 
who was to enjoy the uſe during life, veſts notwithſtanding a par- 
ticular time of payment. This is a queſtion of a younger ſon dying 
under tweaty-ones There is an eſtabliſhed diſtinction (on what 

foundation of reaſoning is not now to be inquired) between the time 
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of veſting and of payment as to perſonal eſtate, that notwithſtanding 
the day of payment is poſtponed it ſhall be tranſmiſſible: although 
in favour of land if the perſon dies before time of payment, it ſhall 
fiok. The ſame diſtinction governs as to perſonal eſtate ariſing on 
a declaration of truſt as it would on a will. There is no authority 
ſaying, that as to a declaration of truſt of perſonal eſtate it ſhould be 
conſidered as land: though often determined to be ſo on a will. On 
deviſe of reſidue of perſonal eſtate to wife for life, and afterward to 
other perſons, one of whom died in her life, Lord Talbot held, 
his executor ſhould come in for an equal ſhare, becauſe the intereſt 
veſted. The only doubt that can be is whether it ſhould be payable 
immediately to the repreſentative, or only at ſuch time as if the child 
had lived to that age: but th: court never conſiders it ſo in the caſe 
of a child. Though the father has power to anticipate the day of 
payment, yet, being but one younger child, his power as to the 
quantity and ſubſtance of the gift was at an end: if more, it was un- 
certain during the father's life, what particular ſnare any one child 
could take: if they could take, it muſt be as joint-tenants: but, be- 
ing only one, there is an end of that and of all the conſecuences : he 
cannot intail or give part of it over on any reſtriction, for the whole 
5000 /. muſt go to that one: ſo that he could only alter the day of 
payment, the ſum veſting independent thereof, The deed ſhews it 
was ſo meant; for the whole intereſt is to be paid in mean time, not 
ſuch part as ſhould be thought proper for maintenance. The drawer 
thought it tranſmiſſible, having made a ſpecial proviſion againſt it on 
the death of one under twenty-one, they had no view to the ſinking 
into or concern for the eſtate : for the power of accelerating payment 
is not to the father only, but to the truſtees if they thought fit, 


LORD CHANCELLOR. 


This is a claim ſet up by the father in direct contradiction to the 
intent of the parties in theſe marriage- articles. On one fide, I think 
the authorities that have been on the caſes of portions to be raiſed 
out of lands, are to be laid out of the caſe, and cannot be argued 
from in favour of the defendant. On the other ſide, the authorities 
cited, or which can be cited, on wills or teſtaments concerning per- 
ſonal eſtates are to be alſo laid out of the caſe; becaufe the rules and 

Portions by determinations in this court on portions or legatory portions by will 

gs. rin are drawn from the Civil law or Eccleſiaſtical court; which cannot 

civil law or take place in this caſe ariſing on articles, a deed at common law: 

eccleſinllical though as there is a truſt in it, that muſt be conſtrued in this court, 

applicable to and cannot be governed as to the rules of the Eceleſiaſtical court, or 

2 deed. the rules as to real eſtates. The queſtion is upon the conſtruction of 
the deed and intent of the parties; which was, that ſubject to the 
proviſions therein the whole ſhould be ſettled for b-nefit of the eldeſt 
fon ; nothing therefore could be taken from Lim but according to 
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the intent of thoſe proviſions. That intent was plainly this, to take 
out of this 9000 J. (a fund provided for the eldeſt ſon) 5000 J. for 
younger children by way of portion; which muſt be conſtrued in a Conudion 
reaſonable ſenſe, when they thall be ſuppoſed to want the portion; of portions, is 
and if any doubt on the conſtruction of theſe contingencies and the [ng meg 
words it muſt be conſtrued accordingly. All the ſubſequent © 20 
| truſts are reſtrained to ariſe after deczaſe of the father. The time 
and the occaſion both of raiſing and paying the 5000 J. are quite un- bY 
certain, becauſe ſubjeRt to the power of the father. I agree as 
to the power of proportioning, that was in caſe of more than 
one younger child: but ftill the father had power to direct the 
time of payment and the manner, though but one younger child. 
He might have accelerated the payment before twenty-one, or 
poſtponed it till a time after twenty-one. So alſo as to the 
manner and application; for he might have ſettled it for be- 
refit of the family, it being at ſuch reſtridtion, &c, The power 
of raiſing and paying is directed and limited in the ſame words. 
There are no words to create any veſting except thoſe for rai- 
ſing and paying, which are at twenty-one. Suppoſing it had been 
in a covenant, and the child had died before twenty-one, it never 
could become due. It is true, in legatory caſes, where the Eccleſia- 
ſtical court judges that it is veſted ; and the time only of payment 
| poſtponed, they hold it tranſmiſſible, though the child dies before 
twenty-one: but there is no ſuch rule in conſtruction of the deed, if 
the child died before twenty-one, It is ſaid the direction of the intereſt 
is an evidence the thing was veſted; ſo it is in legatory caſes: but this 
intereſt was not to be paid till after death of the father, who was to qneret evi- 
have the whole during his life, whatever contingency happened as dence of veſt- 
to his children. The proviſion for a ſurvivorthip among themſelves — 
is, that neither the repreſentative of a child, nor an elder child, 
ſhould have it. But though by force of the deed it is not payable 
till twenty-one, yet in default of appointment by the father the truſ- 
tees have a power: but that will create no veſting, eſpecially as that 
power could not ariſe till after the death of the father, and was quite 
in diſcretion of the truſtees whether they would execute it or not. 
In his own right the father could not claim any thing out of the ca- 
pital but in default of iſſue of the marriage. There is nothing from 
this deed to make the veſting of this 5 0. in prejudice to the el- 
deſt ſon, who was to take the whole fund ſubject to theſe portions to 
younger children: if that was the intent of the parties, it would be 
a very ſtrange intent to give the father a chance of having this large 
part of this proviſion, Who was made but tenant for life by the deed. 
Where perſonal legacies and proportions by wills are given at twenty- 
one, or no clauſe of gift in the will but the direction for payment 
at twenty-one; if the child dies before twenty-one, it will not 
be tranſmiſſible: nay the principal will not be tranſmiſſible, even 
" though 
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though this court by its diſcretion had given the child intereſt for 
maintenance in mean time, If taken on that latitude that wills are, 
here are no words to create a veſting but the words to raiſe and pay; 
and the direction of that is, when the child attained twenty-one. If 
compared to the caſe of portions out of land, (which I have laid 
out of the caſe) if the child attains twenty-one, and ſurvives the fa- 
ther, and dies, though in life of the mother, his portion ſhall not be 
raiſed. But according to the true conſtruction of this deed there are 
two times of veſting; one if the child attains twenty-one, though in 
life of the father, and died in life of the father, yet, having attained 
twenty - one, by force of the truſt the portion ſhould be conſidered as 
veſted, and go to the repreſentative. I will go farther. Suppoſe the 
younger child had ſurvived the father, and died before twenty-one, 
poſſibly by the conſtruction upon this frruſt, being a direction to pay 
the whole intereſt for maintenance, it might poſſibly go to the repre- 
ſentative; becauſe the child was intitled to the whole intereſt in 
mean time according to the intent; the intereſt follows the property 
of the principal, as the ſhadow the ſubſtance, and therefore intitled to 
the principal. But neither of theſe contingencies happened: the 
child not attaining twenty-one in the life of, nor ſurviving, the fa- 
ther: nor any poſſibility on the conſtruction of this truſt to make 
any other time of veſting, abſtracted from the time of payment, ex- 
cept thoſe two, neither of which has happened: conſequently this 
was not a veſted intereſt in the child either on the words of the deed 
or more ſtrongly according to the intent of the parties. The father 
then has no right to draw this ſum out of the proviſion for the 12 5 
ſon ; ; and the bill muſt be diſmiſſed. 


Caſe 24. Blanchet verf Foſter, April 29, 1751. 

Relief . 11. L by huſband after wife's death to be elicved againſt a bond 
ſecurities, &c. given by her to her aunt juſt upon the marriage, | 

by wife on - 

marriage : un- 

I-is for valua- 105 Cnanceiion. | 

ble conſidera- 

tion, though | 
concealed If a woman about to marry parts with part of her property, or. 


en gives a ſecurity or aſſignment, they are relievable avainſt in this 
ment nor en. Court: but where a debt is contracted for valuable conſideration, 


couraged; though concealed from the huſband, it is no fraud on the marriage. 


and therefore, 
e oe e But concealment of ſuch ſecurities or debts is not to be encouraged ; 


requeſt, coſis therefore as this was concealed from the huſband at the time and 
exculcd. long after the marriage, I ſhould excuſe the huſband the coſts on 
| diſmiſſing his bill, on which I can give no relief, as a confidera- 
tion is poſitively ſworn to in the anſwer, and it comes on by bill 
and anſwer : but it is alſo ſworn that it was at the requeſt of the 

wife herſelf, that the obligee concealed this from the huſband. If 

therefore 
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therefore ſhe had ſurvived him, ſhe could not have ſaid, her aunt 

ſhould loſe her coſts becauſe of that concealment at her own requc ft, 

Ihe plaintiff is adminiſtrator to, and ſtands in place of, his wile; 
and the bill muſt be diſmiſſed with coſts to be taxed, 


Chancey ver/ic Fenhoulet, April 29, 1751. Cale $5. 


EMURRER to bill for ae as to the fact of marriage, Portion given 
by which it without conſent of particular perſons a portion , 00 mare 
Tiaye without 


was given Over, | conſent; de- 
. | fend rt not 


; compelled to 
It wes cid, tbe diſcovery prayed was only of the mar: inge, not ee 


of the conſent; and was compared to an eſtate during widowhood, riage. 


remainder over; in which Loid Talbot held plaintiff intitled to fach 
85 diſcovery. TE | 


Lord Chancellor thought it an extreme hard demand upon the de- 
fendant's own dilcovery, When the continuance of an eſtate is on- 
ly during widowhood, it is no more than a conditional limitation : 
but this makes a forfeiture of that, which would be otherwiſe ab- 
ſolutely in the defendont. As to the diſcovery being of the marriage, 
not of the conſent, that is only in words; for the bill charges the 


marriage to be without conſent. 


Jed vs Harwood, April 30, 1751. Caſe 86. 
At the Ralls T2 


{G7 B SON and Sutton were pate in the buſineſs of a feet or 3 


and banker. The mother of the plaintiff Mrs. Jacomb, and the from circum- 
mother of the plaintiff Mrs. Long, both kept cafh in this ſhop; and ances, tho 


no evidence of 


each of them, out of the caſh belonging to her, ordered a ſum to be agreement for 


wrote off from ber account, and that a note or ſecurity for each of! 2 
udgment in 
theſe ſums ſhould be given to each of the plaintiffs; which was Jen _ 


done, and ſigned by the caſhier belonging to the partnerſhip, Gib. ſruviving 
on ſurriveil this about a year, and made Sutton and another executors. Partner ny | 
The caſhier by his anſwer (there being no other evidence) believed "rags ip- 
from entries in the books, that intereſt for this was paid to the Each execu- 
death of Gibſon, and mentioned payments of intereſt allo for three tor has entire 
| controul of te- 
years at four per cent. by Sutton after death of Gibſen, when in point gator's per- 
ol law the partneſhip- effects ſurvived to Sutton: but after that the two ſonal eftate: 
_ plaiatiffs ſeparately called on Sutton for a further ſecurity than thoſe <q —— 
bare notes: and therefore judgment was entered up in an action hho 


againſt him not as executor of Gibſon, but as a ſurviving partner for the other. So 


a partnerſhip- debt. That judgment was defeaſanced by an inftru- * pres 
"0 . 5 17 7 | ment formerly 


queſtioned. 


© = ws — 
— ee re — — 
* 2 — > —g. — — 

— — bo — p — revoana= m 

A bas EC : : O 4 1 4 
__ — — ———— 2 * = . 
4 _ * - . ͤ — 
— x * 


266 


One executor 
may apply in 
ſatisfaction of 
his own de- 
mand, if no 
fraud. 


Mortgage 
coming into 
equity not 
deſired to go 


to law, as it 
muſt finally 


come round 
again, 


CASES Argued and Determined 


ment Ggned by the plaintiffs as to their reſpective demands, agree- 


ing that no execution ſhould be taken on either of theſe judgments 


until ſuch, a time. In that agreement it was particularly inſerted, 


that theſe judgments thus obtained by the two plaintiffs ſhould not 


hinder either of them from any remedy they might be intitled to 


in a court of equity egainſt Gz%/or's eſtate or effects, if they were 


not ctherwiſe paid or diſcharged. Immediately before the reſpite 


cf the execution expired, Sutton, being called on or knowing that 
the time was near, mortgaged part of a leaſehold eſtate at Mary- 


bone, which was confeſſedly part of the. leparate eſtate of Gibſon his 


deceaſed partner, 


On this foot was the preſent bill, in which the plaintiff joined, 
brought as partnerſhip creditors to ſubject the chattel intereſt in that 
mortgage to a fatisfaction not of a ſingle demand, to which both 
intitled, but of two ſeparate demands, by a ſale to pay what was 


due for principal, intereſt, and coſts, 


It did not appear, otherwiſe than from the two notes, in what 
manner the money, thus ordered by the mothers of the plaintiffs to 


be carried from their two accounts, was left in hands of the part- 


ners, whether as caſh kept generally or only thoſe two ſums. The 
firſt conſideration was, whether this from the time of the notes en- 
tered into was ſuch a demand as in its nature would carry intereſt, 
which appeared clearly to have been paid from time to time? Next 


as to what happened ſubſequent to the death of Gibſon, viz. the 
judgments at the ſeparate ſuit of the two plaintiffs againſt Sutton 


as ſurviving partner; and whether Sutton, being only one of two 
executors of Gibſon, could in point of law make a ſecurity of that 


ſo veſted in him ? 


Sir John Strange. 


No doubt but in the general way of tranſacting, money paid in- 


to a goldſmith's ſhop with a common caſh note by that goldſmith 


will not carry intereſt : but however when two daughters have mo- 
ney advanced by their mothers, come to the ſhop, and demand 


thoſe ſums, it is not unnatural to think, that, if not paid to them 


then, there muſt be ſome agreement to let it remain there, not as 


caſh, but for a profit to be paid to them. There is no evidence of 
an agreement; but the ſtrongeſt from circumſtances, intereſt be- 


ing paid for four years from the time, the plaintiffs had that right. 


'The entries in their books (who both knew their buſineſs) are pro- 
per evidence of notice that it lay in their hands on the foot of car- 


rying intereſt, and that four per cent. which, not being the legal 


intereſt, affords room to think, there might be ſome agreement. 
a e I am 


in the Time of Lord Chancellor HaRDWIcCkE. 


I am not to preſume, a goldſmith's or banker's books have wrong 

entries, They are always entries at the time: but if not fo, 

they are eaſily detected. There is no ground therefore to ſay, the 
Intereſt was wrongfully received or improperly paid, but the plain- 
tiffs will be intitled to retain it. e | 


Next if theſe judgments were obtained againſt him as ſarviving 


partner on foundation of a ſuit in the life of the two partners, no 


doubt but that will be at law an extinguiſhment of any remedy, the 
party might have on the notes in a court of law; for tranſit in rem 
judicatam: it would be the ſame in caſe of a bond, had that been 
given inſtead of a judgment, it would be at law an extinguiſhment 
of the ſample contract- debt: yet it would be a partnerſhip-debt on 
the judgment ſtill: but this appears to be an action againſt him as 
ſurviving partner, and therefore I do not know, though it may be 
an extinguiſhment of the demand on the notes in any action 
_ againſt him on them, whether this may be ſet up as a variation 
of the ſecurity, that the partnerſhip is diſcharged, (as it certainly 
is as to any action on the notes) and that it is not a partnerſhip- 
debt, I do not ſee, why I am not to conſider it till as a partnerſhip- 
debt, only bettered by the ſecurity being converted to a judgment 
from a common note. Juſt before the expiration of the time, he 
gained by giving the judgments, is the ſubſequent ſecurity given ; it 
is not therefore an unreaſonable ſuppoſition, either that he was 
called on, or that, knowing execution might be taken, he applied 


to them, and offered further ſecurity; which was the ſepa- 


rate eſtate of Gibſen; on which they would actually have a right to 
come finally, if they had not ſatisfaction another way, He was in- 
titled thereto as one of the executors of Grb/on. Nothing is clearer 
than this, and I never knew it queſtioned in the caſe of executors, 
that each executor has the entire controul of the perſonal eſtate of 
teſtator, may releaſe, or pay a debt, or transfer any part of teſtator's 
property, without concurrence of the other executor. It has indeed 
been queſtioned in caſe of adminiſtrators, whether one adminiſtra- 


tor had ſuch power equal to that of executor; and the attempt has 


been to diſtinguiſh that from the caſe of executors, who, it was al- 
ways agreed, might do ſo; and though in Hudſon v. Hudſon, it was 
ſaid; that the Lord Chancellor had been of opinion, that one admi- 
niſtrator could not releaſe ſo as to bind the other, yet when that 
caſe was more narrowly looked into, it appeared clearly, that that 
was applicable to the particular circumſtances of that caſe; and the 
words of the decree in that caſe are, that the plaintiffs are not barred 
by the accounts ſtated or releaſe accepted from demanding an ac- 
count from the two ſons in a court of equity. But after that, was 
Willand v. Fenn, where it was held in B. R. after three arguments, 
that one adminiſtrator ſtood on the_ſame ground and foundation 
9 EO with 
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with one executor, The diſtinction taken between them ſeems to 
| ariſe from a dium in Bacon's Uje of the Law, 4 Veil. 83. and the 
en bin eccleſiaſtical court now hold it neceſſary in the caſe of two admini- 
eee ad- {trators to come back to them on death of one for a probate, though 
miniſtrator not ſo in the caſe of executors : but the common law is otherwile : 
47945 dnl and Loid Talbot in Hern v. Cheny determined contrary thereto; and 
come back in Raſtal 560, an action is brought by ſurviving adminiſtrator, If 
for probate. then clearly one executor may without concurrence of the other dif- 
ee $50720Y poſe of and appropriate teſtator's eſtate to the difcharge of any 
juſt demand {for if applied by him fraudulently it is a queſtion of 
another conſideration) how does the preſent caſe ſtand ? The plain- 
tiffs were originally intitled to theſe ſums on the note; one partner 
dies, the other is ſued as a partner, and judgment obtained againſt 
him: I ſhould ſtrongly incline to think, that notwithſtanding that 
judgment it ſtill continues a partnerſhip-debt, being obtained as ſur- 
viving partner, But if not ſo; if even it is his own debt, it is ſtill 
certain, that an executor poſſeſſed, as this appears to be, of the 
perſonal effects of Gibſon, to whom he was executor, might apply 
any part thereof even to the ſatisfaction of his own demand, unleſs 
circumſtances of fraud or colluſion. But of that there is no evidence 
before me, nor croſs bill by the other executor or ſeparate creditors 
impeaching the nature of this tranſaction ; which I muſt take to be 
fair, for I cannot preſume fraud, It is very material, that the pre- 
ſent plaintiffs are undoubtedly ſtill creditors unſatisfied ; and there- 
fore it is not an application of the ſeparate eſtate of G7b/on to de- 
mands, which ought not to be countenanced in a court of equity, 
but to that to which the executor had a right to apply it, and for 
which perhaps that eſtate of his without this act of Sutton muſt have 
been ſubje& to have made ſatisfaction ; for certainly the partnerſhip- 
creditors would have a right to go againſt the ſeparate eſtates of 
either of the partners after the partnerſhip effects. But this is no- 
thing as to the juſtice of plaintiffs demands who have uſed dili- 
gence to get at their money in a lawful and honeſt way, which all 
courts encourage; nor is their method taken impeached. They are 
not then to be blamed, ſuppoting their demands were againſt Sutton 
on the judgment, in getting the beſt ſecurity they can for their mo- 
ney, which was this mortgage. I ſhould do an 1njury to this eſtate, 
if I was to ſay, Why do not you go to law? Suppoſe they brought 
an ejectment at law and recovered, as they might undoubiedly do, 
this aſſignment being good in law, that would be only turning them 
round; a bill muſt be brought to redeem ; for they would not be 
allowed to keep this eſtate beyond a ſatisfaction of their. demands, 
Nor do I know any caſe, where a mortgagee comes into equity, that 
the court deſires him to go to law, and recover as he can; becauſe 
the court ſees it muſt finally come round into a court of equity 
again, and therefore diſpoſes of it at once. „ 
. e Note: 


in the Time of Lord Chancellor Hazvywricre, 269 
Note : > At the bar was cited Nugent v. Grffard in 1738, a bill 
3 8 by a bond-creditor of A. executor of Sir Richard B. for ſa- 
7 tisfaction out of a ſecurity of 3000 J. aſſigned to plaintiff by 
: A. The daughters of Sir Richard inſiſted, they were cre- 
ditors of Sir Richard by marriage articles, wet that the fund jgue, credi- 
S aſſigned, the benefit whereof was claimed by plaintiff, was tors of teita- 
part of the ſpecifick aſſets of Sir Richard, who under the ar- 3 
2 ticles was intitled to the truſt ſor life, to the wife for life, ticles, cannot 
2 then to the iſſue, which were only two daughters. Lord purſue in . 
| Cbancellor held, that, ſuppoſing them creditors, yet was r 
diſpoſition by A, good; and that they were not intitled to the fund aſ- 
purſue this as ſpecifick aſſets of Sir Richard, but plaintiff f exe- 
ought ro have the benefit of his aſſignment : that undoubted- gitor of bis 
ly ia point of law an executor can alien all the aſſets; and, 9wn for valu- 
when ſo diſpoſed of, no creditor can follow them; for 11 
creditor's demand is perſonal againſt the executor, not our faud, 
alien: that as to the objection of this court's going farther ? 4 REL 28 
than a court of law, the court will follow the particular 
aſſets in caſe of fracd or colluſion, but not ſo where execu- 
tor diſpoſes of it for valuable conſideration; and it would be 
very miſchievous, if this court ſhould controul the power of 
executors, A putchaſer cannot know, what the particular 
debts are, nor come here for an account of thoſe debts ; for 
his knowledge or not knowledge of the debts in general is 
2 immaterial as to the validity of the aſſignment, he obtains, 
provided it is for valuable conſideration. As to its bein 
equitable aſſets only, and the rule that he muſt take ſub- 
ject to the ſame cquity, that rule prevails not, where the 
demand is general, but where a lien on the particular thing: 
otherwiſe an executor could never diſpoſe of a truſt term: 
that 2 Ver. 616. was ſhortly reported, and grounded on no- 
tice to the purchaſer of the particular debt due before his 
purchaſe and colluſion between executor and purchaſer, is 


no aſſignment to Lane fide cred:tor, 


Revel verſus Fox, May 1, 1751. Caſe 87. 


N eſtate to a woman dum 2 remainder over. Bill „„ 
mainder-man againſt her as being married to the other de- judges of the 


fendant Fox, with whom ſhe cohabited for three months. Both * 
5 ENnie 


_ defendants by their anſwer denied the marriage: it was endeavoured by anſwer; 
on part of plaintiff to be proved by circumſtances ; and it was and always 


ſaid, that this was not in nature of a forfeiture. _ wp : 


juſt creditor, 
when the debt in name of huſband and wife, during cohabitation : if after, doubiful. 


Vol. II. eb Lord 


1 
t 
| 
£ 
? 
? 
= . 
4 * 
| 


: 
+ E 
j 
t 
3 1 
| 
t 
N 
x 
? 
J 
Ls 
11 
1 
: . 
415 
1 
I'S 
19 
- 
; 
" BES 
+ Ti 
3% 
1 
+ 33 þ 
14 ' 
6 bY + 
5 
CC 
1 
1 
1 


20 CASES Argued and Determined 


LoRD CHANCELLOR, 


It is very like it, 1 a conditional limitation of an eſtate which 
_ muſt be taken away from her on marriage. If an action was brought 
againſt the defendants for a debt contracted after three months, and 
after thoſe appearances ended, it would be a very conſiderable 
queſtion before a jury : thought a jury always leans to ſupport the _ 
marriage in favour of a juſt creditor, when the debt was contracted 
in name of the huſband and wife: but in ſuch caſe it would be 
doubtful, though if contracted directly within theſe three months 
it might be otherwiſe, But the great thing in this caſe is the 
ſhortneſs of time in which the cohabitation ſubſiſted. It is im- 
poſſible for me to ſay, the defendant is a married woman notwith- 
ſtanding her and her ſuppoſed huſband both denying it on oath, and 
at the ſame time being liable to proſecution in Eccleſiaſtical court 
for fornication ; againſt which proſecution theſe circumſtances diſ- 
cloſed to the court could not protect them as being married. 
Thoſe circumſtances are certainly proper evidence of the marriage; 
for on a limitation over in caſe of marriage, if a marriage is had, 
it is probably clandeſtine ; if therefore the court was to ſay, ſuch 
circumſtances were not evidence, it would be impoſſible to prove it, 
But both defendants denying it on oath, and jnfiſting on try ing it, it 
mult be tried ; for a jury are proper judges of the fact. 


Caſe 88. |  Cowtlade verſus Corniſh, May 2, 1551. 
The 268 TOTION for defendant to ſuppreſs interrogatories as filed ir- 
6696 ee regulary without an order, the defendant having been exa- 
inter:ogatories mined on interrogatories before to the ſame matter; and it is deter- 

„ wikrhant mined, that new interro atories cannot be exhibited without an 
an Order, 8 
the maſter Order. | 
being the 
judge: not 9 ©) ns 
10 of a witneſs LoRD CHANCELLOR, 


* 


without a | 5 
OO I do not take the practice to be, as inſiſted for defendant, that 


where there is a general direction in a decree to examine on inter- 
rogatories before the Maſter, as the Maſter ſhall direct; if the party 
has been examined on one ſet, and afterward there ſhould atiſe ano- 
ther matter, on which the Maſter thinks it proper to be examined, 

it is in the judgment of the Maſter, whether, and what time, and. 
£ how often, he thinks fit, that the defendant: ſhould be examined: 
nor is a new order neceſſary. Is is fo indeed in caſe of a witnels 

for that is different. If a witneſs is once examined, it might be 
dangerous without an order to let him be examined again; but that 


is from the danger of * in a witneſs, when it is known, 
1 what 
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what he has already ſworn to: but there is no danger as to the par- 
ty interrogated, who may be examined 7otzes quoties without a new 
order of court. ä 5 4 


Earl of Godolphin ver/us Penneck, May 3, 1754. Caſe 89. 


i FRA N C1 S PENNEC K by his will firſt declared, he would Device that 


make a diſpoſition of his whole eſtate and effects. The firſt 2 2 
diſpoſition was, that all his debts and funeral charges ſhould be ft cnt 


firſt paid and ſatisfied: then he deviſes the particular parts of his faticfied : 


eſtate ſubject thereto, in ſuch manner as he thought fit, among par- cuſtomary 
| lands, ſurren- 


ticular perſons. St ad 
; 8 PF | | for ſeveral | 
The bill was on behalf of the plaintiff and the reſt of the credi- 2nd for vie of 
85 ; ; . ſuch as teſta- 
tors to have a ſatisfaction for their debts out of the real and perſonal tor ſould 


eſtate of teſtator. aa appoint, and 
ceviſed in 


Ihe queſtion was, whether certain cuſtomary lands held of the | rat] 
manor part of the dutchy of Cornwall, which had been mentioned 8 _— to 
in the will in diſtin parts from the reſt of the fee-ſimple lands, gel diſpoſition 
were ſubject to debts, the teſtator having ſurrendered thoſe lands to running over 
B. Penneck, who declared a truſt thereof by deed for ſeveral perſons, l. 


and for the uſe of ſuch as teſtator ſhould appoint ? 
Lok CHANCELLOR. 
Iam ſatisfied, that by the will theſe lands are ſubject to debts. 


As to the original nature of them, whether they would be liable 
without the act of the tenant to ſubject them to payment of debts, 
it is not ſufficiently before me. If copyhold, they undoubtedly 
would not be ſo: but they are not copy hold, becauſe by the ſur- 
render produced the admittance is to hold according to the cuſtom 
of the manor, but not according to the will of the Lord: therefore 
they are cuſtomary: whether liable to the payment of debts or not 
does not appear. There may be inſtances, in which they may, 
though they paſs by ſurrender and admittance in the Lord's court; 
and they may not; there being no proof as to that: therefore that 
original queſtion muſt be laid out of the caſe. 


The ſingle queſtion then will reſt on the conſtruction of this will, 
reſulting from the acts of teſtator antecedent, what he had done to 
ſubject them, and the conſtruction of that will. As to the acts, he 
has done ſufficient to ſubject them to any act by his will; for as 
theſe cuſtomary lands (and ſo of copyhold) are ſubject to have a 
25 8 truſt 


OB — — AGAR i eo — ee Bos — 


CASE 8 Argued and Beine 


truſt declared, whatever acts ate done by bis will, will affect W 
which brings it to the true conſtruction of this will; by, which con- 
fruction all the lands and every part of them deviſed thereby are 
made ſubject to debts. I he rule of law is, and more ſtrongly of 
this courr, that ſuch conſtruction is to be made of wills, as tends to 


ar” 


The moſt 


liberal con- do juſtice to creditors of teſtator, and to attain ſatisfaction of juſt 


Rruction of gebis as far as poſſible; and for that all wills, eſpecially in this 


will> for cre- 
diors. Court, have received the moſt liberal conſtruction. Here the firſt 


diſpolition runs over all the ſubſequent clauſes in this will. That 
was the conſtruction made by Lord Ni in Leigh v. The Earl of 
Warw wick, affirmed in the Houſe of Lords; though there were ſtrong 
words againſt its running over the whole : for though teſtator there 
had uſcd theſe general words here, yet afterward in deviſing the 
particular parts he had deviſed them ſubj<ct to debts, and the que- 
ſtion was, whether thoſe other parts not ſo deviſed ſhould be by the 
firſt clauſe ſubject: and it was determined by that general clauſe to 
affect the whole notwithſtanding the particular deviſes: that there- 
fore was ſtronger ; and in this I am of opinion, the intent was, 
that every thing, the teſtator gave by his will, ſhould be ſubject to 
his debts : conſequently the truſt of theſe lands muſt be ſubject as 
well as the reſt, notwitſtanding theſe are mentioned i in diſtinct parts 
agreeable to that caſe on the will of Booth before Lord 


King. 


Note : Lord Chancellor ſaid, he took! it, chat tenant right eſtates 
in the North were ſubject to debts, though he was not ſure. 
of it : and ſome at the bar ſeemed to think otherwiſe. 


Caſe 90. Ex paite Matthews, May 3, 1751. 


Lok» CHAN CELLO BY 


Mortgage of A mortgage may be made of a ſhip at ſea; and if moi tgagee takes 


ſhip at ſea. all methods in his power to get the poſſeſſion, ſuch as bill of ſale, 
1746. Sc. it will be out of the ſtatute J. 1. as was held in Brown v. 
Ante, 27 Jan. Heathcote; which caſe was taken notice of by the judges in Ryal v. 
1749-59 Rowles: otherwiſe no ſecurity could be made of a ſhip at ſea. But 
the ſuffering the ſhip to come back, and go on another voyage, made + 
it a roy difterent caſe from Br cn \ v. Heatbcote. 


Attorney 


In the Time of Lord Chancellor HARDwWIeR E. 


Attorney General verſus Cock, May 4, 1751. 
"Maſter of the Rolls pro Lord Chancelbr. 


A, pecuniary legacies, . and among others gives to Philip Fames, 
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N NE PAR TRIDGE began her will with giving ſeve- 


the miniſter or paſtor at the meeting-houſe at Marloes, 50 l. abſo- 
lutely to his own ufe; then in a different clauſe, ** Trem, I give and Annuity te 


© bequeath to William Cock, his heirs and afligns for ever, the pre- 


% miſes (deſcribing them) chargeable nevertheleſs with an annuity 


6. of 107. per ann, which I give to the miniſter belonging to the 
KD meeting- ouſe at Marloes aforeſaid.: but if the ſaid houſe at Mar- 
'& loes ſhould not be uſed as a meeting-houſe after my deceaſe, then 
to the miniſter of any other place the proteſtant diſſenters, called 

* Baptiſts, ſhall meet in, provided it be in the pariſh of Hemel Hamp- 

«© flead;” with power to the ſaid miniſter to enter on the premiſes 
"ans diſtrain. | 


à miniſter of 
baptiſts eſta- 
bliſhed as a 
good charity, 
like that to 
quakers, and 
to go to the 
ſucceſſor fer 


me being 


Philip James enjoyed the annuity to his death in 40 8. The 


preſent information was at the relation of his ſucceſſor for eſtabliſh- 
ment of the Charity and: continuance of the- Lyon, againſt deviſce 
of the real eſtate * there with. 


Bor Relator. This is not ide the particular-perſon then 


miniſter of the congregation, but in perpetual ſucceſſion as long as 


that congregation continued. The court cannot ſet it afide but on 


foundation of not being a charitable uſe. Whether a charity to a 

congregation of proteſtant diſſenters is a good or ſuperſtitious charity, 
has been no queſtion fince the ſtat. of William and Mary. In. Lleyd v. 
"Spillzt 3 Wil. 344. it was not doubted but that diſſenting miniſters 
might take. In Attorney General v. Andrews, ꝙ March 1748. copy- 


hold lands not ſurrendered to uſe of the will were deviſed for be- Ante. 


nefit of quakers; on a bill Lord Chancellor eſtabliſhed it. It is not 


in caſe of a ſuperſtitious uſe, that the king gives it to another charity | 


of the:ſame kind; for whatever is ſufficiently deſcribed, and yet is a 
bad charity, is not to go to a charity. cy pres, but to the crown abſo- 
lately; which is not bound to appoint it to any other. That is 


done only where the charity is not ſpecifically defined, but it muſt 


be given to a charity, then the king does it by a privy ſeal, The 
act of parliament is not merely an act of toleration-; it takes off the 
penalty; reſtoring the common right of mankind to worſhip God 
according to their own conſcience; and) it is agreeable to the policy 
of inviting people to come to trade and live here, and to the policy of 
888 man's. ny of his own as he pleaſes. 


"Nor I + FED - Fur 


SEE —ͥ—t— — . — 
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ſembly | 
Chancellor held it an illegal charity, ſuch as this court would not en- 


part of the law and conſtitution of this king lom, 


% 


: CASES Argued and Determined = 


For defendant. No perſon is intitled but the identical miniſter at 


making the will and death of teſtatrix, who mult take eo nomint as | 


deſcriptio perſonæ, there being nothing in the will that leads to its be- 
ing perpetual. If fo intended, ſhe would have ſaid miniſter for the 


time being ; but ſuppoſing it ſo, the queſtion is, how far this ſpecies 


of charity ought to be eſtabliſhed, and whether it can take effect in 


law? This court, before it interpoſes for charity, will conſider the 


nature of it, and not execute every charity, made on religious prin- 


ciples the ſame of which the teſtator was; and where that has been 


done inadvertently by the court, it has been repented ; as Sir 75- 


Jepb Teykyl did, after he had directed a charity for old maids to be 
eſtabliſhed, and ordered a rehearing: but that was never had. In 


Mendes D Coſta v. D' Pays, 6 Dec. 1743. Elias D' Pays, a Jew, by bis 
will ordered 1200 J. to be appropriated for eſtabliſhment of an aſ- 
for the reading their holy and divine law for ever: Lord 


force; becauſe it was for the propagation of the Jeuiſb law in con- 
tradition to the chriſtian religion, which has been declared to be 
In Oakaver's 
caſe, though Sir Foſeph Fekyl eſtabliſhed the charity for choriſters, 
Lord Chancellor would not do it. In Attorney G-neral v. Fades 1713. 

rt of a real eſtate was deviſed to the poor of a pariſh commonly 


called Anabaptiſts; on a bill for eſtabliſhment of it againſt the heir at 


law, who inſiſted, it was void, Lord Harcourt did not incline to 
think it a good charity, ſaying he was not ſatisfied to eſtabliſhed a cha- 
rity of this kind, as it might be a mean to draw people from the 


church; that it was one thing to tolerate diſſenters, and another to 


eſtabliſh a perpetual ſund for their ſupport ; he would therefore 
conſider of it, and deſited to be attended with precedents: but it does 
not appear what became of that caſe, The act of parliament was 
not made with a view to create a diviſion, but to give ſome eaſe to 
ſcrupulous conſciences. It is not an act of encouragement, but of 
toleration, temporarily to exempt perſons then in being from the 
penalty of the law, not for the benefit of ſcrupulous conſciences for 
ever, or to invite people to ſuch a ſeparate congregation, The eſta- 
bliſhment of this would encourage any other ſeparate conventicle, 
which is regiſtered, as Henley's, Meſtley's, &c. propagate a conſtant 
ſucceſſion of ſeparatiſts, and the diſſenters might in time come to 
have more property than thoſe of the church of England, The 
caſes cited come not up to this. Lloyd v. Spillet (which is neareſt) 
came firſt before Lord Talbot, and twice afterward before Lord 
Hardwicke, and each time received a different determination. Lord 
Chancellor ſaid there, he was going to deliver an opinion concerning 
the right to an eſtate in his own mind quite contrary to intent of 
teſtator ; though the circumſtances were ſuch, he could not do other- 
wiſe; ſo that the truſtees had it to their own uſe, and the charity 
did not come in queſtion. If there was any doubt as to the intent, 

—_ | . one 


in the Time of Lord Chancellor HarDwicks. 


one would rather lean to ſtop the progreſs of this evil. It does not 
ſeem to be eftabliſhed by any decree. As to ſeminaries this charity + 


would clearly not be good: though it is but ſmall, the ſame rule 


muſt be made, It is argued, that this would accrue to the crown as 


an intereſt out of a real eſtate to a ſuperſtitious uſe, and not to the 


defendant: but the crown takes ſuperſtitious uſes by the ſtatutes of _ 


H. 8. E. 6. and G. 1. not by the common law. The ſuperſtitious 
| uſes deſcribed in the two former cannot take in this, which ariſes 
fince; and the ſtatute G. 1. is confined to popiſh uſes, veſting. all 
ſuch in the crown without office found. This charity being totally 
void, there is ne ground for the crown's ſettling it to a new 2000; 
and it will fall into the eſtate for be deviſee. 


Sir Joon Strange. 


This caſe depends on two points. Firſt whether the relator, with- 
in the intent of the will, is intitled to come into this court, or whe- 
ther the gift is not extinguiſhed or expired at death of James? 
Next ſuppoſing him to ſtand in the ſame ſituation as James himſelf, 
whether the charity is of ſuch a nature as is proper for this court to 
countenance or eſtabliſh? | 


Conſidering the whole frame of the will, the plain intent of teſta- 


trix was not to confme it to the perſon then miniſter, but to go upon 
his death or vacancy to whoever ſhould be his ſucceflor from time to 


time, The interpretation of the deviſe in fee to Cock is, that, as he 


is to have it to him and his heirs for ever, it ſhould be chargeable i in 


the hands of him and his heirs for ever with this ſum payable in 


manner after-mentioned. Then what 1 is there to reſttain theſe words 


to the particular perſon named before? She had completed all the 


benefit perſonally defigned to James, not conſidering him as the 
rſon in all events intitled to this, as he might remove to another 
place: She had given him 50 J. abſolutely, and does not ſay, I give 
to the ſaid miniſter ; which might be utged perſonally to refer to 
him though I thould have no doubt, even if it had been ſo. The 
word aforeſaid cannot run back ; for all the reference thereof is only 
to the houſe called Marloes. She plainly intended, this ſhould have 
a continuation, having provided for the particular accident that did 


happen, that they might be cjected from the houſe called Marloes, 


and be forced to afſemble in another place in that pariſh. The re- 
lator therefore, ſuppoſing it a good charitable uſe, is intitled to the 
benefit of this; for I muſt conſtrue it to mean a miniſter for the 


time beings 


As to the charity itſelf, whether it is ſuch"as this court would 
think reaſonable to aid in order to carry into execution, it ſeems on 
dhe authorities cited, that this is not now to be made a queſtion; for 


not 
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not only that caſe of the quakers, but that cited for defendant of the 
Jes, -ſcem ſtrong in ſupport of this. The baptiſts are perſons the 
legiſlature have thought proper ſo far to countenance: as a denomina- 
tion of chriftians as to extend the toleration to them, ſtanding on the 
Baptiſtson ſame foot as-quakers, another ſpecies of diſſenters: if therefore the 
pos hay * court has eſtabliſhed it in caſe of a proviſion for quakers, no reaſon. 
FP why a difficulty ſhould be made to give this kind of diſſenters the 
benefit of this provifion. In the quakers caſe the court went a 
© great way, not only countenancing-it as a good charitable uſe, but 
 Charny © ſupplying. the want of ſurrender to the uſe of the will, DCs fla 
i Pays went on this; Lord Chancellor refuſed to carry it into exe- 
cution, becauſe it was not for the ſupport or encouragement of any 
denomination of chriſtians whatever; for had it been ſo, he ſeems 
for the reaſons given by him to be of opinion, that it ought to be 
eſtabliſhed. I own, I was furpriſed, there have been no other caſes 
in relation to this; which may be from its not being doubted fince 
Ac of tole- the act of toleration, whether this ſort of peapleare not to be conſi- 
"ration not dered as intitled to the aid and afliſtance of this court, as to what re- 
c y for 
thoſe then in lates to their own worthip and religion, as much as other people. 
being. It is a ſaid, the act was not deſigned to. have continuance, but only for 
the ſcrupulous conſciences then in being: but that is not the con- 
ſtruction ever put upon it, There are few now who were then in 
being: yet have they the benefit of that act. I cannot therefore 
narrow it to that. It is ſomewhat material, that the late Mortmain 
act has made no diſtinction between one ſet of people and another:: 
but however this charity and the death of teftatrix was long before 
the Mortmain act; and therefore not affected by the queſtion made, 
wr =" oa where the teſtator died after the act, and the will made before, 
cited ante, Which, it has been determined, ſhould take place. I do not think 
in Attorney | myſelf at liberty to conſider this queſtion quite at large, but as a 


General v. 
Lloyd. 1 Aug: matter over which the-c court has ſo fat exerciſed its lnperintendency 


7747. alreddy. 


The relator therefore is intitled to the arrears of the annuity, and 
a decree for eſtabliſhment of the charity for the Saen for the time 
to come, and to. his colts. | 


Caſe 92. : Pinnel verſes Hallet, May 17 1781. 


. o CHANCELLOR. 
r Houſes purchaſed in London cannot be ſaid to be a ſatisfaction of 


London not, 
as farm hou- A covenant in marriage- articles: ſo held by Lord King, of a houſe 


1 or urchaſed in London by old Peter Courtney, Farm-houſes, Sc. 
| in Which 89 2 with the. eſtate, may be a ſatisfaction; but houſes 


covenant in 
articles. 1 in 


„ - c c 
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in London are conſidered as ſubject to accidents, and therefore leſs is 


given for them at firſt. | 


The rule the maſter is to go by in computing the annual value 
of an eſtate, is, what is the reaſonable computation of the particular 
value thereof: not by the rule of accident or contingency, by which 


the value of lands may have greatly fallen, as ſuppoſe from ſome ca- 
lamity, among the cattle, &c. 


Boon verſus Cornforth, May 13, 1751. 
| FT: HOMAS BOON an E/ India captain, having only one 


Annual value 
how comput- 


ed. 


Caſe 93. 


natural daughter married to defendant, by his will gives 6000/.. 


South Sea ſtock. to Richard Dyer *©* on the truſt herein after men- 


e tioned ; that he ſhall from time to time during the life of my 


dear daughter employ and diſpoſe of all the intereſt and produce 
and not of her huſband Cornforth, but to be paid into her hands, 
and her receipts to be a ſufficient diſcharge ; and notwithſtandin 

* my care of my ſaid daughter my intent is, that ſhe live and coha- 
„ bit with her ſaid huſband; and from and after her deceaſe on 
further truſt to diſpoſe of the ſaid 6000/7. and intereſt and di- 
* yidends from thence to and between her huſband Cornforth and 
*© my daughter's child and children; viz. her huſband ſhall have 
<* and enjoy one half of the intereſt thereof for and during his natu- 
© ral life, if there ſhall be no child or children, (,h laſt words 
„ ere interlined) and the child or children the other half; on his 
&« death his half ſhall go to the child or children; but till the 
„ child or children attain twenty-one, the huſband ſhall have the 
« whole intereſt, and on the death cf their father they ſhall have 
„ the remaining 3090/. but if no ſuch child or children at the time 
of her death, or they ſhall die before twenty-one, then to go on 
s further truſt as I ſhall hereafter mention.” In another part of 


ariſing from hence to and for the ſole and ſeparate uſe of her, 


his will, Lem, I give to Richard Dyer, his heirs and aſſigns, on. 


« further truſt the above 6000 J. after death of the aforeſaid Corn- 
« f;rthand his wife and all the children before coming of age, pro- 
« vided thoſe children die without iſſue,” Nothing was faid in this 
place, what that further truſt ſhould be: but afterward he gives to 
his daughter and the aforeſaid Dyer, their heirs and aſſigns, my 


2000 l. ſtock, which ſhall always remain in my name, and other 


« ſtock, which ſhall alſo remain in my name, and alſo all jewels, 
«© reſt, reſidue, and remainder, which ſhall be turned into money and 
made ſtock, on truſt nevertheleſs that Richard Dyer and my 
'« daughter, their heirs and afligns, ſo far as concerns her truſt, ſhall 
«< diſpoſe of all the intereſt of the 6000 J. and other ſtock, to my 


„ nephew Daniel Boon. In another clauſe, © Item, I give to my 


vol. II. 4 B L ſaid 


Tit. 
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22 * (aid daughter the equal poſſeſſion and right for life to live at Lee 


lace, where I now live, with her huſband, to have the uſe of the 
« four, plate, linen, and every thing elſe as her occaſion ſhall re- 


* 


4 


* quire, as alſo ſtabling and fields, and not to be ſubject to be turned 


% out by the family of Boon or. any thing elſe notwithſtanding the in- 


e tail I am going to make; and that all my goods, furniture, plate, 


* books, pictures, and every thing elſe which at my deceaſe ſhall be 
* at my houſe at Lee, ſhall remain there, and be enjoyed by the 
« perſon, who for the time being ſhall be in poſſeſſion of the ſaid 
* houſe. Lem, I give and deviſe all that capital meſſuage called 


Lee place, and all thoſe three pieces of grounds in Lee which I 


* lately bought of H. C. and other tenements (deſcribing them) and 
« the little houſe at Lee, to Richard. Dyer and his heirs. in truſt for 
* my daughter for life without impeachment of waſte, and from 
&* and after her deceaſe as well the ſaid liitle houſe, meſſuage, and 
* tenement, ſo. limited to her for life, as all other lands, tenements, 
«© and hereditaments, with their appurtenances, In truſt for my ne- 
e phew Daniel Boon for life, with remainders over to all his ne- 

phews and the iſſue of thoſe nephews. There was a clauſe in the 
will, that his nephews ſhould not ſell or diſpoſe of any of thoſe heir- 
looms, but that they ſhould 0. with tho houſe as far as the law | 


would admit of. 


Ir having been ſuggeſted, that this was one of three wills, liberty 
was given to apply to the prerogative court; and accordingly a por- 
bate was granted of that which was the original will, by which 
there appeared to be ſome interlineations. All the queſtions aroſe 
on this will, Firſt as to the perſonal eſtate, as to the 6000 J. and 


the particular goods and chattels compriſed under the bequeſt of the 


Repugnant 
words in 4 
will may be 
rejected or 
W 


things at Zee to the daughter. Then as to the real eſtate, whether 


thoſe three fields. paſs with the uſe and occupation of the houſe to 


her; and whether ſhe took an eſtate for life in the reſidue and bulk 
of his real eſtate by implication, before ſuch time as the eſtate is li- 


mited to Mr. Boon? 
Lonp CHANCELLOR, 


Ihave in the beſt manner I could, conſidered the will: but of 
all the wills ever under my conſideration it is in many parts the moſt 
inconſiſtent, repugnant, and the moſt difficult ro make common ſenſe 
of, that I ever met with, all the queſtions being. occaſioned by the 


range inconſiſtent penning. 


The firſt on the perſonal eſtate PIECE > on ſeveral parts of the 
will, the further truſt referred to as to the 60007. being in another 
part, and muſt ſtill be taken from the ſubſequent clauſe, which is a 


diſpoſition of the whole reſidue. of . eſtate of teſtator, who in 
1 N making 


in the Time of Lord Chancellor HARDWICEx. 


making his daughter a co-truſtee of that ſurplus (which might be a 
continuing truſt) did not mean to make her truſtee as to the 6000 /. 
of which ſhe was to have the beneficial intereſt during life. After 
her deceaſe her huſband, if ſhe leaves children, is clearly intitled to 
one moiety during life, and to the otner till all the children attain 


twenty-one : but if ſhe left no children, the queſtion is, whether he 


is to take any intereſt in thoſe dividends during life, 'or whether they 
go to Boon and his children by the bequeſt over? I am of opinion, 
on the beſt conſtruction I can make of this very odd will, that he 
will be intitled to all the dividends of this during his life. Firſt 
conſider, as it ſtood before the alteration by the interlineation (as ap- 
_ pears by the probate) of thoſe words, which makes the nonſenſe and 
contradiction of the firſt clauſe, vis. / there ſhould be no chi d or chil- 


dren, Clearly as it ſtood at firſt, if ſhe left children, he would be 


intitled to half during life, and to the other half till the attaining 
twenty-one or death: if no children, and he ſurvived her, it was to 
go to Boon the reſiduary legatee of all his perſonal eſtate, but after 
death of Cornforth and his wife; which was a plain and neceſſar 

implication, that he was to take the dividend of this whole ſtock in 
that caſe. This is ſtrengthened from the confideration of the cir- 
cumſtances of the parties; for teſtator could not mean to give him a 
leſs intereſt if no children, and it was to go to a collateral relation, 
than he meant to do, if ſhe left children, to the prejudice of thoſe 
children; Cornforth being to have it till they attained twenty-one. 
If that is the conſtruction, then next confider what effect the inſer- 


tion of thoſe words will have, Reading them with the other part, 


they are entirely inconſiſtent and repugnant ; ſomething therefore 
muſt be rejected, as no ſenſe can be made of it; for if there are 
contradictory words in a will, which cannot be reconciled, ſome muſt 
be rejected. Which ought I to reject, the words interlined or the 


entire proviſion? They crept in by chance; and on this will there 


is a ſtronger foundation than in moſt caſes for rejecting them; be- 
cauſe it appears by the probate how this interlineation came in, that 
it aroſe from the teſtator's not attending to it, that in the draught of 
this will there was a complete proviſion made before for that caſe, 


279 


It is a rule in law by Holt C. J. in Cole v. Rawlinſon, that words in a 2 Lord Ra. 


will may be rejected or tranſpoſed, if nonſenſical... Theſe words are! l. 


twice written in this will; once by miſtake; it is natural therefore 


to tranſpoſe thoſe words to the proper place, where they are ſenſible 


and not repugnant, and to conſtrue them as if wrote but once. 


Next as to the goods, and things at Lee; which ariſes on two 
\ . Clauſes in the will. It was taken at the bar, that theſe two clauſes 


Every thing 
elſe at my houſe 
mearis of the 


were co-extenſive as to the words every thing elſe : but they are notſame kind, 


proper to go 


| ſo, Theſe things expreſsly enumerated will clearly paſs to the ui thakoafs 
daughter. Pictures put up in a houſe are conſidered as part of theas heir-looms, 


furniture; and ſo his houſehold-linen: but a queſtion ariſes, as to 


viz. fixtures 
and orna- 


| proviſions ments. 
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CASES Argued and Determined 


oviſions of any kind either for the houſe or ſtable, as liquors, corn, 
bay, &c. and ſome curioſities he had in his houſe, China, Japan, In- 
dia pieces for handkerchiefs, watches, and a cane, whether theſe 
Ai occaſions pals by either and which of thoſe clauſes? Taking it on the laſt 
my + 1.90 clauſe, which makes them heir looms, every thing elſe, which at my 
an for deceaſe ſhall be at my houſe, muſt be conſtrued things ejuſdem generis, 
men or horſe ſuch as are proper to go with the houſe as heir-looms ; and that the 
1 cane, watches, and India pieces not made up, cannot paſs as heir- 
looms ; much leſs the liquors, hay, Sc. for it means things fixed to 
the freehold, the China, and every thing of that kind ſet up by way 
of ornament, and to have continuance along with it, and not con- 
ſumable as thoſe things are. But on the firſt clauſe the queſtion is, 
what the daughter ſhall enjoy? There, the conſtruction goes farther, 
taking in ſufhiciently corn, hay, and proviſions in the houſe, for it 
means her occaſions of reſiding and living there, not any occaſions 
whatever, and will take in all kind of proviſion for man or horſe in 
the houſe or ſtable : but thoſe things, which paſs not as heir-looms, 
fall into the reſidue of the perſonal eſtate. 


280 


As to the three fields, he meant to paſs the uſe and occupation of 
the ſame to his daughter in the firſt clauſe, though it is general, that 
he has given in the latter: it is inaccurate, and the penning different, 
but he meant them co- extenſive. . 

Edt for lite As to the bulk of the real eſtate (how much does not appear, nor 
TE is it material) I am of opinion, upon the conſtruction of the whole 
deviſe to heir of this ſtrange will, the daughter does not take an eſtate for life by 
* implication; and it plainly was not intended. It is inſiſted, that 
pends on the according to the caſe 13 H. 7, and other caſes, where there is a de- 
intent by cir- viſe to an heir at law after the death of the wife or any other perſon, 
cumltances there is a deviſe to the wife or that other perſon by implication ; it 
ſhewing the heir at law ſhould not take it, and that the land cannot 
be in abeyance; and that here is a deviſe after death of the daughter | 
of all other lands to Boon, who is heir at law. That is the general 
rule; fo held in Gardner v. Sheldon, with ſeveral refined diſtinRtions 
put by Vaughan : but all thoſe caſes depend on and ariſe from cir- 
cumſtances indicating the intent of the teſtator, and that is not the 
intent of teſtator here. Yaugban ſays, it is a vain, idle, diſtinction, (and 
I am of opinion with him in that), and that where another thing is 
given by expreſs words to a devilee, yet he ſhould not take a differ- 
ent thing by implication : but it is another queſtion, where it is the 
ſame or part of the ſame thing, Here teſtator has given to his 
daughter the uſe and occupatian of this houſe ; and Lee place is the 
very firſt thing deviſed by this clauſe, under which the deviſe by im- 
plication is contended for. It is not to be thought he intended to 
give her the uſe and occupation of this houſe for life, and. afterward 
the cate to be left for her by implication, But it is ſtronger from 


Vau. 259. 


in the Time of Lord Chancellor HarDwicke. 281 


the other words; if he intended to give the family of Boon nothing 
but a remainder of this houſe and the reſt of the eſtate after the 
daughter's death, he could not think, ſhe would be liable to be 
turned out. His m meaning was this; be was going to deviſe this 
bouſe and the reſt to Boon and his family in poſſeſſion, which would, 
give the legal eſtate, and make ber liable to be turned out; he 
therefore directed the poſſeſtion of this houſe to her for life, and 
that they ſhould not turn her out. This. is diſtin& from all the 
caſes put by Vaughan; which by the way are done by him in a very 
odd manner ; for he puts caſes, and anſwers them by making thoſe 
_ caſes different by adding to them, But I will mention this in gene- 
ral, that that caſe is to be taken cum grano ſalis throughout ; and 
there i is a plain opinion of Vaughan put at the end of that caſe di- 
rectly contrary to law, and ſo held ever ſince, vi. as to an executory 
_ deviſe after a general dying without iſſue. But there is one obſerva- 
tion plainly ſhewing, the teſtator did not intend the daughter ſhould 
have any eſtate by implication by this deviſe, vi. the clauſe crea- 
ting the heir-looms ; where the perſons, he declares, ſhall be re- 
ſtrained from diſpoſing of any of them, are all thoſe, whom he 
makes tenants for lite of this houſe and other parts of his eſtate: it 
is impoſſible, if he intended to make his daughter tenant for life of 
this houſe, lands, and tenements, that he ſhould not name her 
among thoſe perſons he makes tenants for life. The queſtion then 
is, whether the words will bear this conſtruction? They plainly do, 
being to be conſtrued diſtributively reddendo fingula fingults like the 
diſtribution of words in marriage: ſettlements. The point contended 
for the defendant being only a deviſe by implication, and there be- 
ing all this in the will to rebut that, it is impoſſible. This obſer- 
vation diſtinguiſhes this from all the caſes cited in Gardner v. Shel- 
Aon; for there it was impoſſible to make that conſtruction ; no di- | | 
ſtcibution could be made to imply part of the eſtate in poſſeſſion, | 9 
and the other part in remainder; it was neceſſary there to make | 
a conſtruction of the whole. The reſt of the real eſtate therefore 
is given to Mr. Boon with remainders over. 


Taylour verſus Rochford, Moy 18, 1751. Caſe 94. 
A. the Excbequer: 


| ILL to 81 afide a bill of ſale of plaintiff's prize-money, made 8 
for 150 J. and a ſubſequent agreement confirming it. The ori- of ſailors 
ginal ſale was to Dr. Jenniſon, a phyſician at the place to which the ſhare of prize- 
prize was brought in, and where the plaintiff was then ſick. The gde 80 
ſecond agreement recited the bill of ſale for 150. Aerling; then The manager 
recited that a bill in Chancery had been filed to ſet it aſide, which, decreed to bs 
the plaintiff agreed, ſhould be diſmiſſed with colts; and in confide-allowance for 

Vor. II. 4 C | ration = remit- 
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ration of 60 J. paid or ſecured to be paid, the plaintiff confirms and 
eſtabliſhes the bill of ſale, and renounces all claim on account of the 
prize or other demands, and all ſuits in law or equity, Mr. Fitz- 
Poſt, How v. gerald, a defendant, the ſame day gave his note to pay the 607. out 


Edwards 2 80 
17 Jane 1754. Of the ſecond dividend, 


For plaintiff, This caſe is within the rule of Brown: v. Foley, 
that no phyſician or chirurgeon ſhould buy a ſailor's ſhare of a prize; 
many of which ſales have been ſet aſide ; particularly in Baldwin v. 
Rochjord, 11 Nevember 1748, againſt the preſent defendants, by 
Lord Hardwicke, who ſaid, the point on which caſes of this kind 

muſt be determined, is fraud from the circumſtances and value of 
the thing parted with; that they are within the rule of po? obits, 
and marriage brocage-bonds, and ſtronger from the publick incon- 
venience as being in the caſe of ſailors, and that the rule of the ci- 
vil law in ſetting aſide bargains for leſs than half value was of 
weight ; all which arguments hold here; as alſo the inequality of 
circumſtances of the parties, the poverty of the plaintiff; mifrepre- 
ſentation, and threats on him; all theſe caſes muſt be determined 
on the circumſtances ; and a court of equity will not lay down rules, 
tor then people will endeavour to evade them. The ſecond agree- 
ment is as fraudulent as the former ſale ; has all the marks of fraud, 
and of a double hatching, as Lord Cowper phraſes ; is within the act 
of parliament 20 G. 2. c. 24. and is a continuation of the former 
fraud. Wiſeman v. Beake, 2 Ver. 121. That an account may alſo 
be directed againſt Mr. Fitzgerald, who has received part, appears 
from a late caſe, where the bill was to ſet aſide a conveyance againſt 
Mr. Copinger the purchaſer, who reſided in Treland, and againſt Mr. 
| Winthorp the agent here, who received money on account of Copin- 
ger; the late Maſter of the Rolls made a decree againſt all the de- 
tendants, that they ſhould account; Winthorp appealed, as being 
charged with 400 J. which, he ſaid, he had remitted to Copinger. 
Lord Chancellor, 16 March 1749. affit med the decree, with this vari- 
ation, he firſt ordered an inquiry whether Wintborp had paid any thing 
out of the ſum, and how the account ſtood between him and Copin- 
ger, and fo far as he had remitted, that he ſhould have an allowance. 
In like manner ſhould the account be againſt Fitggerald. 


For defendants, Though ſeveral caſes have been determined on 
general contracts for purchaſe of ſeamen's ſhares, ſo that it is too 
much to ſay, the original (though made by another from whom de- 
fendants purchaſed) can be ſupported ; yet this is in a different 
light upon the ſecond contract, upon which only defendants inſiſt; 

and if fairly made, it ought not to be ſet aſide in equity upon ine- 
quality. Any injury, and any right to ſatisfaction for it, whether 
by violence or fraud, may be compounded, on whatever terms the 

parties pleaſe, if truly conuſant, and no ſuppreſſion of truth, or tos” 
„ : _ geſtion 


in the Time 4 Lord Chancellor HarDwicke. 


- ceftion of falſchood ; and though a prejudice enſues to one fide, and 
the right appears afterward clear, there is no foundation to ſet it alide. 
The determination of a cauſe is al ways a foundation for compoſition 
{as Lord Chancellor has often ſaid) let the event be what it would. 
This is the rule of courts of law and equity both. The law will 
ſuppoſe a doubt, when a ſuit is depending. The words of Lord 
Macclesfield in Cann v. Cann, 1 Will. 724. were repeated by Lord 
Hardwicke in Stapilton v. Stapilton, 2 Auguſt 1739. where two bro- 
thers, one born before marriage, the other after, were bred up in 
the father's family, the eldeſt taken to be legitimate; after their 
coming of age, the father, to accommodate and have a ſettlement 
made, agreed with his family; this was afterward not acquieſced in; 
and the elder was found a baſtard: Lord Chancellor mentioning the 
foundation of all compromiſes, would not ſet aſide the agreement. 
So Cole v. Gibbons. 3 Will. 2 90. though a bad agreement. In Lord 
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Cbeſterfield v. Janſſen the whole court ſaid, the contract, whether it Ante 4 Feb. 
was bad before or not, was made good by the confirmation. At 750-1. 


the time of purchaſe of theſe ſhares, it was not known what they 
would be; which is the only way of judging, and not ex poft fatto 
that it was at under value. In the opinion of ſeveral, theſe contracts 


were good; becauſe there was ſome hazard, and it could not be 


known what would be the determination in a court of equity. 
The legal property by theſe aflignments was transferred over, and 
an action lay in a court of law for money had and received; and 
there had been ſeveral recoveries at law on theſe aflignments : 
though courts of equity have fince heid, that the plaintiff had fo 

ſtrong an equity as to overturn the rule of . that was not then 
| known. 

The whole Court were of opinion to give plaintiff relief. The 
caſe has been argued, as if the court could not now confider the 
original agreement: yet they maſt in order to fee, whether plaintiff 
was fully appriſed of his right at the time of the ſecond, and further 


| Hecaule this is a bill to ſet aſide both. Jenniſon acted as an agent 


for the other defendants, who waited Jike harpies and land-ſharks 
to draw this poor ſailor into this agreement, for what was worth 
400 l. though not then known to be ſo. The ſecond agreement is 


as bad as the firſt. There is ſuggeſtion of falſchood in it; for it re- 


Cites the bill of fale to be 150/. ferling, whereas in fact only 
150 J. Triſh currency was paid; which was done with a fraudulent 


purpoſe. Sterling, though contracted for in Treland, would in com- Sterling means 


mon parlance be underſtood Engliſb money, and cannot be intende 
Triſh currency. The diſmiſſing the bill in Chancery with coſts was 
leaving plaintiff at the mercy of defendants, and to be conſidered as 
_ uſing a court of equity as a ſtalking horſe to juſtify ſuch a tranſac- 


tion, as was in Miſeman v. Beak. Nothing is paid down to plain- 


| tiff; nor even an abſolute n for payment of the 60 /. but a 
1 mere 


d Engliſh cur- 
rency. | 
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Compoſition, 
if fair, &c. 
not ſet aſide 
for inequali- 
ty; though 
ſo by the ci- 
vil law, if 


lels then half. 


None to be 
made defen- 
dant only to 
pray colts. 


Cited ante in 
Dixon v. 


Parker. 


CASES Argued and Determined 


mere contingency given for this releaſe; for if nothing is ever re- 


ceived on the ſecond devidend, Fitzgera/d would not be obkged by 
this note to pay; ſo that the conkderation departed from the agree- 
ment. It is plainiy proved, that means were uſed by Imaginary 
terrors and miſrepreſen-ations to induce plaintiff to come into it. 
It is true, as according to the caſes cited, that a compromiſe of a 
doubful right is ſufficient foundation for an agreement, eſpecially 
where a cauſe is ended by it; and that where a plaintiff 3 is fully ap- 


| priſed of his right, and underſtands what he does, he may com- 


pound a demand on what terms he will, and ſo may accept of the 
compoſition out of the fund, that is even in queſtion in the cauſe ; 
nor will inequality be a reaſon to ſet it aſide here: for if men, Who 
are free agents, will with open eyes ratify unfair agreements, this 
court will not relieve fools. All that Janſſen's caſe proves, is, that 
however the original was, the ſubſequent confirmation, when fully 
appriſed, made it good. The rule of the civil law agrees with this, 
that deeds fairly made according to Cann v. Cann, are not lightly to 
be ſet aſide: but their courts are more eaſy in reſcinding agreements 


than ours: for if a purchaſe is made for leſs than half though 


ever ſo fair, the mere inequality is in the civil law ficient to re- 
ſcind it: but not ſo here. Domat indeed ſays, that a compromiſe 


for a fourth part ſhall not be reſcinded, though half would be ſuffi- 


cient to ſet aſide an original purchaſe; ſo that, it is ſaid, compro- 
miſes are in the civil law looked on as more ſanRtified than original 
acts: but it is no rule of that law, that compromiſes are of ſuch a 
nature as to ſtand, however fraudulently made. If fraudulent, they 
ſhould be broke through, though made over and over: and all the 
circumſtances, upon which equity relieves in caſe of fraud, as TL 
norance, poverty of plaintiff, &c. concur here: fo that plaintiff 
muſt be relieved, and have coſts againſt the defendants, who claim- 
ing the e intereſt of this releaſe, muſt be ſubject to a ge- 
neral account. But as to Jenuniſon, the original contriver, as nothing 
can be prayed againſt him, (and a perſon thould not be brought be- 
fore the court merely to pay coſts againſt him, as held by Lord 
Chancellor in Coton v. Lutterel) the bill muſt be d ſmiſſed, but with- _ 
out coſts. Againſt Fitzgerald, who ſays, he has remitted 3007. to 
the defendants, an account muſt be directed, agreeable to what 


Lord "OP e did 1 in the caſe cited. 


. Chief Baron a this agreement ſhould be ſet aſide with- 


out the aid of the act 20 G. 2. for he had ſome doubt, whether 


this caſe was within it, as it ſeemed to relate to ſubſequent agree- 


ments, not intending to avoid payments by the managers before the 


act; therefore he inclined, that the act would not be ſufficient, if 
it reſted ſolely on that ; though as it ſhewed the ſenſe of the le- 
giflature, it might be of weight. . | 


Jackſon 


in the Time of Lord Chancellor Hazpwics, 


Jackſon verſus Kelly, Trinity Term 1751. 


fOHN JACKSON began his will with a clauſe, which 
Z ſhewed an intent to diſpoſe of his whole perſonal eſtate ; after- 
wards he gives ſeveral legacies; and then the remaining part of his for- 
tune, the before-mentioned appointments being all diſcharged, he 
gives in fifths; in caſe of the death of either of his ſiſters before the 
receipt of her fifth, the ſurviving fiſter being unmarried ſhould be 
:3ntitled thereto; and then he appoints his brother heir to whatever 
part of his eſtate ſhould be unappropriated by his will. 
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Caſe x. 


Lapſed lega- 
ey. 


Teſtator gives 
perſonal eſtate 
in fifths, and 
appoints A. 
heir to what- 
ever part of 
his eſtate 
ſhould be un- 
appropriated 
by his will: 


One of the five refiduary legatees was in fact dead at the time of one of the 


making the will. N 


five was dead 
at makin 
the will. It 


It was inſiſted, that the ſubſequent words were not ſufficient to goes to A. 


carry the lapſed legacy to the brother. 
| LotD-CHANCELLOR. : 
Jam clearly of opinion, that they are ſufficient, This is an at- 


'tempt to make a teſtator die inteſtate as to ſome part of his perſo- 
nal eſtate, who meant in all events to die teſtate as to the whole. 


Refiduary 
clauſes take 
in every 
thing not 
mentioned or 
not effec- 
tually given. 


As to the word Heir, in the civil law and all thoſe countries where 
it is received, the word heir is applied to both real and perſonal ; 


and if a man makes a will, I make A. my heir of my eſtate,” 


I ſhould think, that would be ſufficient to carry the perſonal eſtate 
as well as real, unleſs ſomething elſe in the will ſhall take off the force 


of that word: but in a will made merely to perſonal eſtate, as this is, 


and the word Hate is uſed generally, the intent is to make him uni- 


verſal heir. Next on the word unappropriated, whether this be- 
comes a lapſed legacy by dying in life of teſtator? It is not contend» 
ed, that it was not in point of law, fect, and conſequence, unap- 
_propriated.; for it was more ſtrongly fo than if the legatee had 
been living at time of making the will; in which caſe there would 
be more colour to ſay this: but being dead at that time, nothing 


"was given at all, The conſtruction of all theſe clauſes is as to per- 


ſonal eſtate, that ſuch reſiduary deviſe takes in every thing, that is 
not mentioned to be given, or not effectually given. It is a ſweep- 


ing clauſe, taking in the whole which is not diſpoſed of, from 
whatever contingency it ariſes, notwithſtanding the words ** all the 


e refidue of my eſtate not before diſpoſed of.” Where indeed a 
man gives the reſidue to ſeveral, equally io be divided ſo as to make 


them tenants in common, without giving it over, and one of them 


died in his life, it has been held, that his ſhare will be ſomething 
-undiſpoſed of, and go according to the rule of the ſtatute of diſtri- 
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2b CASES Argued and Determined. 


bution among the next of kin, becauſe nothing is given to any of the 
ſurviving legatees but a fourth or a fifth according to the caſe, There 
is another matter, on which this might have operated; for ſuppoſe 
one of theſe ſiſters intitled to a fifth had died in life of teſtator, and 
the ſurviving fiſter had been married, ſo that ſne was not the. perſon 
deſcribed, not having the qualification; upon the laſt bequeſt, on 
which this queſtion ariſes, the ſhare of the deceaſed ſiſter would 
have gone to the brother; that being the conſtant rule of reſiduary 
clauſes to take the whole undiſpoſed of; and this appears to be tel- 
Difference as fator's intent. As to real eſtate indeed in Goodrrght v. Opey, and in 
. be Wright v. Horn, C. B. there was a difference of opinion: but that 
Rete. ariſes from the nature of real eſtates: but as to perſonal this never 
was diſputed, : „ 1 


Caſe 96. Attorney General ver/us Dupleſſis. Trin. 1751. 
At the Exchequer, 
THE late Lord Colerain deviſed, that from his death till his 


daughter Roſa Peregrina attained twenty-one, or married with 
conſent of her mother, the mother ſhould receive all the reats and 
Waſte, profits from all his lands in Midaleſex and Ner/jolk, with directions to 
pay 300 d. per ann. to the daughter, and to take 900 J. per ann, to 
Alien. herſelf, and to account with the daughter if ſhe attained twenty-one 
odr married; if the daughter died before either, then over. 
Information on behalf of the crown upon ſuggeſtion of being 
alien; and motion for injunction to ſtay waſte. . 


On ſhewing cauſe it was ſaid, the crown had now no eſtate what- 
ever till office found; Page's caſe 5 Co. 52. for that fact muſt be 
found by the oaths of 12 men. If it is ſaid, that though nothing is 
veſted, yet there is a truſt for the crown; it is not ſuch a truſt as 
this court can decree. If an alien and natural born ſubject purchaſe 
land, there is no truſt for the crown; and therefore if office is not 
found, ſurvivorſhip takes place; the king cannot be a jointenant, 
This then is not ſuch a truſt, over which a court of equity exerciſes 
juriſdiction, The freehold is deſcended to the heir at law ; and the 
1nfant takes only a -contingent intereſt ; the intermediate profits are 
in the mother for another; and, whether an alien or no, the crown 
can have no right to them; for that is only a contingent intereſt, 
which may be taken by an alien, 4 Leon. An alien is capable of 
being an adminiſtrator, Cr. C. 8, 9. As to waſte, courts of equity 
have not gone farther than the law will do; unleſs where there is 
an intermediate eſtate for life between the firſt tenant for life and the 
inheritance, which being a particular miſchief omitted in the ſtatute, 
this court will provide for it, There is no proof of this defendant he- 

| | | ing 


in the Time of Cod Chancellor TIaxbwickr. 


ing an alien; for the pariſh regiſter will not be admitted as evidence 
Of it, becauſe this is to a collateral matter; this court ſtriily adheres 


to that, as it did i in the caſe of tithes, 


For the motion. T he general queſtion is, whether, where the 


crown has a right, on foundation of an alien-purchaſer, this court will 
ſuffer any one, who gets into poſſeſſion, to deſtroy that eſtate before 
| the crowu's final right is determined, when an office cannot be 
found without aſſiſtance of this court to bring it properly before a 
jury? The will does not indeed give an immediate eſtate directiy in 
Poſſeſſion to the infant, but. only a contingency. The mother's inte- 
reſt is of a term for years, till the infant attains twenty-one, having a 
right to the profits till then as in Boraſton's caſe, 3 Co. 19. That 
intereſt will not be a foundation to deſtroy the thing; ; to prevent 
which this court will interpoſe, as it does to prevent deſtruction of 


the thing in queſtion pending ſuit in law or equity; which is the 


'ground-of appointing a perpetual receiver, where there is a probabi- 


lity that a court of equity will determine it finally as in a bill by 


creditors againſt an heir at law where the court ſees, the eſtate may 
poſſibly come out to be deficient, So in a bill againſt executor to 
prevent waſting aſſets. So in a doubt in Eccleſiaſtical court who is 
executor, as in Pouis v. Andrews, where Lord Macclesfield interpo- 
ſed notwithſtanding a right law by the probate obtained. So will 


| this court on a bill againſt one, who has got treaſure troue, enjoin 


him from deſtroying it. On the ſame foundation are all the bills to 


28 


ſtay waſte; and even for a contingent intereſt; as * Litton v. Robinſon, e Ante cited 
and Fleming v. Fleming; and for an infant in ventre, in whom no right in Gurth v. 


veſted, and only a mere poſſibility. But this is not a mere poſſibility, 
but a right | in the crown; for an alien may purchaſe for benefit of 
the crown. Co, Lit. That right and title is clear, though it muſt be 
found by office, becauſe there muſt be a record of i it, 5 Co. 52. like 
the caſe of a difſeiſee, who has a right, though not poſſeſſion. The 
crown wants the alſiſtance of this court by evidence to lay before a 
jury. The mother will be bound to anſwer the queſtion, where the 
child was born, being not a diſcovery of an illegal act; and probabi- 
lity is a ſufficient ground to interpole to prevent deſtruction of the 


ching. 


The court took time to conſider of it, 


Note: A demurrer was put in, which was in February 17 52 
| over-ruled by the court; and that judgment affirmed on 
appeal to the Houſe of N 


Cotton. 
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Diſtreſs for 


rent by land- 


lord may be 
ſeiſed for 
king's debt 
f before ſale. 


CAS Es Argued and Determined | 


The King verſus Cotton, Trinity Term 1751. 
A the Exchequer, | 
Parker Chief Baron, Clive, Legge, pet, Barons. 


\EMURRER by Attorney General to plea: of defendant to 
an Agentien _ an extent, | 


The general queſtion was, whether the goods in the igquiſition 
were legally ſeiſed into the king 8 WN which had been two Gays | 
before diſtrained for rent ? 


Attorney General. It is ſaid, that defendant the landlord, who 
diſtrained, intended to fell the premiſes, as ſoon-as the five days ex- 
pired, if they had not been ſeiſed by the inquiſition before; but that 
intent cannot take it out of the general rule, if not in fact ſold: 


which as they were not, and could not till the end of the five days, 
that is out of the caſe. The whole is to be determined on two 


things. Firſt that by prerogative, veſted in the crown for the pub- 
lick good, the king is preferable in point of execution for debts, and 
may take the property of a debtor in execution, till that property is 
altered by ſome act of the debtor. Next that in fact the property 
of the goods diſtrained was not altered. If the firſt propoſition i is 
right, it is to be conſidered whether there is any exception in favour 
of diſtreſs to take it out of that rule. There is no doubt of the, pre- 
rogat ive giving the crown this advantage in recovering its property; 


but whether that extends to the preſent caſe, The ſtatute 33 H. 8. 
c. 39. eſtabliſhed this prerogative; and in Attorney General v. Andrews, 
Hard. 23. is laid down to be a ſtatute made by way of abridgement 


of the royal prerogative; and judgment was given for defendant there 
becauſe it was out of the ſtatute.; which ſhews, what the common 


law was, and what the ſtatute has done, It is now clear, that an 
extent for debt of the crown ſhall take in execution any goods 
- whatever, that have been ſeiſed for a third perſon, if that ſeiſure alters 


not the property. The taking goods by fieri facias veſts not the 
property either in the ſheriff or plaintiff, nor is any property altered, 
unleſs there is a ſale. So on recogniſance or ſtatute ſtaple the pro- 


perty 1s not altered by the taking 1 in execution, not till there comes a 


literate : it remains where it was, yet in cuftodia legis. So in a 
commiſſion of bankruptcy, the property is out of the party by a retro- 
ſpec on aſſignment, yet till actual aſſignment no property is altered 
out of the bankrupt bimſelf: till when in all theſe caſes the crown's 
prerogative takes effect, and the extent ſhall prevail. Stringfellow's 
caſe, Dy. 67. b. Hob. 339. 2 Rel. Ab. 158. ſhews, that till the pro- 


perty altered, the crown's een onen ſubſequent, is not pre- 


. 2: vanes 


in the Time of Lord Chancellor HazDwicks. 


vented; nor 1s it by the goods being in cuſtody of the law. Filz. 
Execution, Placito 3. ſhews this prerogative, A commiſſion of 
bankruptcy, though not an execution in formality of law, yet is to 
anſwer the ſame general effect; it is to ſecure the bankrupts pro- 
perty: yet the crown's execution coming before actual aſſignment, 
even though the ſame day with the aſſigument, is preferred. 
The commiſſioners of the land-tax have by virtue of a pow- 
er to them, a right to iſſue a warrant to ſeiſe the goods, effects, 
and eſtate of one, debtor to the crown by that act: they did fo in 
| Bracey.v. Dawſon, B. R. in Lord Hardwicke's time; but the war- 


rant was dated the ſame day, when a commiſſion had iſſued before 


againſt him as a bankrupt, and the aſſignment made the morning of 
that day: upon a queſtion whether the aſſignees or the crown were 
intitled to the benefit of theſe goods, the court held, the warrant 


ſtood on the ſame ground as an extent, and that wherever there is an 


extent from the crown to ſeiſe the goods of a bankrupt, though after 
a commiſſion executed, yet if it comes before an alteration of the 
Property, the extent ſhall take place, and alſo that the crown had the 
prerogative to have a preference in point of time, nor would the 
court ſplit a day. So TJeferzes v. Williams, 2 Sho, 480. Skin. 162. 
Next, whether the property has by the ſeiſure been veſted in the 

landlord ; for if not, the conſequence is plain, ſuppoſing no excep- 
| tion cut of the general rule, it is not altered either on the foot of a 


common law diſtreſs or the ſtatute of King Milliam. A common 


law diſtreſs was by with- holding the uſe and occupation of the party's 
property to force payment of a debt, which ought to be paid : but 
diſtrainer could neither uſe or diſpoſe of that property, nor could it 
be fold by courſe of a common law diſtreſs, diſtrainer not having 
a ſhadow of property, nor even poſſeſſion: for though he takes the 
goods to his own houſe, they are never in his cuſtody, but as in cuſ- 
tody of the law, and his houſe is the pound, I Inft. 47. as the ſhe- 
riff's cuſtcdy is the cuſtody of the law: ſo that this is the loweſt 
degree of even poſſeſſion, ſo far from being property. The right of 
uſing and diſpoſing makes property; a cow diſtrained cannot be 
milked, nor a horſe rid, &c. That a diſtreſs cannot be worked, be- 
. cauſe no property or poſſeſſion | in law, ſee Ow. 123, Dy. 280. Rol. 
Ab. 648, 673, 879. Ney 119. Cr. J. 147. Tel. 96. Cr. E. 783. 6 
Med. 206. Diſtreſs then is not excepted out of the general rules. As 
| to the ſtatute giving power to ſell in five days, they were not expired, 
nor could the goods be fold. It is ſaid by way of exemption out of 
the common caſe, that diſtrained goods are not forfeited by attainder 
or outlawry ; and that neither diſtrained or pledged goods are liable 


to be ſeiſed on an extent without payment of the money; and that 


treſpaſs or trover would lie for the landlord, againſt whoever took 
them out of his poſſeſſion; that at common law if the owner of the 


goods did not pay the debt, the landlord could never ſell at all, but 


they would remain in his hands, and then that it would be abſurd 
that the crown RET after a great number of years come and take 
Vor. IL | 4E them 


289 


CASES Argued and Determined 


them out of his poſſeſſion. The not being forſeited turns on a dif- 
ferent principle; the crown there, claiming only by virtue of forfei- 
ture, claims only what the party had to give and diſpole of; nothing 
but what he has can he forfeit. No prerogative can interfere in 
the caſe, ſo that the crown ſhall be preferred to a ſubject's execution; 
it depending on the general nature of forfeiture, that is ſubject to all 
demands of third perſons. This caſe is an extent on a debt, in 
which debt there is a prerogative. The publick is to have the be- 
nefit of this prerogative : the argument ab znconventents to a particu- 
lar perſon proves too much, and therefore nothing. TwWo caſcs 
prove, that diſtreſs could not prevent an execution on part, of the 
crown, and that ſuch was the practice and known courſe of the 
court. K. v. Parry, and K. v. Date, particularly the latter which 
was Paſ. 1719. in Exchequer, where an extent was taken out 4th 
Nev. againſt Dale, but his goods having been diſtraived 29 Oc. be- 
fore by Mztchel his landlord tor rent, an attachment was moved for 
_ againſt Mitchel, who refuſed to deliver them, the goods not being 
ſold within five days purſuant to the act of parliament, and therefore 
no right diveſted by the diſtreſs, and they were in the landlord's hands 
only by way of pledge : but the court refuſed the attachment, as he 
could not be ſuppoſed to know that, and it would be too much to 
puniſh him for his ignorance in point of law, and the ſheriff being 
negligent in executing the Venditioni exponas; he was therefore ex- 
cuſed from the cenſure : but this goes on a ſuppoſition, that the law 
4 was clearly ſo, and if the caſe of a ſheriff, he would certainly be pu- 
1 | | niſhed. In Brook, Property 31, even a pledge ſhall go to the crown 
ll in caſe of an attainted perſon : but the crown's forfeiture would be 
ſubject to diſtreſs, becauſe the crown claims under the party : in this 
Caſe under the law. Another caſe is Sir John Ratchf's, 1 Bul. 29. 
of trover for jewels pledged ; which leads to what is ſaid of a pledge, 
that it ſhall be protected againſt the crown: but a pledge is different, 
giving a ſpecial property to pawnee, and a right to uſe and fel] it 
after death of pawnor : therefore there is a property. Ow. 123. ſhews 
a diſtinction between a diſtreſs and pawn; and in a pawn there is a 
ſpecial property it may be worked, and aſſignee may detain it: 
not ſo of a diſtreſs. The one is in poſſeſſion of the law; the 
other of the party. 20 H. 7. fel. 1. and Brook, Property 52. 
It is faid frover and zrefſpajs will lie for the landlord. 20 H. 7. 
lays it down otherwiſe, There is no rule, that wherever thoſe 
actions can be brought, that ſhall deprive the crown's preroga- 
tive. A carrier may bring rover, becauſe of bis real property, 
1 Rol. Ab. 4. ſo may ſervant, becauſe accountable to maſter : fo 
may commiſſioners of bankruptcy. 1 Med. 31. ſo from poſſeſſion. 
No particular inconvenience can be ſet up againſt the prerogative of 
the crown: beſide, there is none in reality; and he may diſtrain a- 
gain, if any thing remains to be diſtrained. This plea then can- 
not be good. N 
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Starkey for defendant. Diſtreſs at common law was only a pledge 


for payment of rent arrear : the fat. of William and Mary extends 


only to one ſort of diſtreſs: but other diſtreſs ſtands as at common 
law, and fo muſt this be taken. It is true, that by diſttaining either 
at common law or by ſtatute, no ſuch property is gained, as that ro- 
ver or treſpaſs will he, that remainder in the tenant diſttained; and 
a difference between mortgages and pawns has been pointed our, 
particularly that mortgagee has the abſolute legal property, as in Rat- 
cliff's caſe, It is infiſted, that pawnee has a ſpecial property, th ugh 
the general is in pawnor, neither of which diſtrainer has. Allowing 
the diſtinction taken between a pawn and diſtreſs, it will not be de- 
nied but that the diltrainer has an intereſt in his diſtreſs, theugh not 
ſuch as in law is called property or poſſeſſion ſo as to maintain rover 
or 7rejpaſs. There are rights of different kinds beſide thoſe of having 
and poſſeſſing. Po. 487. b. Hob. 336. Goods diſtrained cannot 
be forfeited by outlawry: the interett parties have in their diſtreſs 
_ protects them in ſeveral caſes; and though it may differ from the in- 
| tereſt in a pawn, it is guarded and ſecured. Diſtrainer may maintain 
writ of Parco frafo, and of reſcue ; ſeiſe on freſh purſuit, wherever 


found, and impound again, as in caſe of a pawn, 1 44ſt. 47. b. Rol. 


. 438. and as pawnor becomes intitled to the pawn again on diſ- 
Charging it, ſo is diſtrainee on paying rent arrear. Pawnee's intereſt 
goes to executor or adminiſtrator, ſo of diſtrainer's ; and after his 
death the bailift taking the diſtreſs may juſtify. 15 E. 4. 10, So that 
though a pawn and diſtreſs differ in ſome reſpects, in others they do 
not, Brook. diſtreſs, and pledge 28. 5 Co 76. Though diſtrainer can- 
not maintain frover or treſpaſs, he may a proper action. Indeed 
goods diſtrained may be replevined giving ſecurity ; but this is only 
pending the litigation on replevin : the intereſt of diſtrainer is the 


ſime after judgment as before. Carpenter's caſe, 8 Co. 146, and Ow. 
124. There is no caſe in point, that the crown's execution ſhall | 
take place of an antecedent diſtreſs : the general rule is, that diſtrained 


goods ſhall not be taken in execution without diſtinction whether at 
{uit of the crown or ſubject. String fellow's caſe, principally relied 
on, was at the time a diſputable point, and, though determined in fa- 
vour of the crown, it was contrary to the opinion of ſeveral. Callis's 
Reading on ſtat. H. 8. fol. 196. allowing it, there is no reaſon from 
this diſputed authority to carry the prerogative farther than the 
Jjadgment ſtrictly warrants ; and all that is to be collected from it 
is, that an execution of the crown is to be preferred to execution of 
the ſubject not completed and become abſolute ; as where goods 
taken by eri facias and not ſold, Comb. 152; io where extended, 


and not a /zberate : but otherwiſe no ſuch prerogative. The acts of 


parliament of ſtatute, ſtaple, merchant, and bankruptcy, are not ap- 
plicable. 1 7. 203. The prerogative of the crown in incomplete 
_ executions is not applicable to diſtreſs, which is not an execution: 


for if ſo, it could not be replevied. It is n by the party himſelf; 
2 not 
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not founded on a judicial determination: whereas executicns are by 
olf ce of courts of juſtice, and grounded on judgment on record. The 


ſheriff, as an officer of the crown, in an execution, mult prefer the 


king's debt; diſtrainer acts not under authority af court of juſtice. 


But if diſtreſſes could be compared to executions, they are in them 


ſelves complete and nothing farther to be cows; The intereſt. 
thereby gained cannot be enlarged, not even by judgment in replet in, 
diſtrainer having after that no larger intereſt than before: and though 
by the ſtat. of William and Mary a diſtreſs may be ſold for ſatisfac- 
tion, that is in option of the party, whether he will purſue that or 
the common law: and it is extraordinary, that a ſtatute for benefit 
of landlords ſhould be made uſe of to their diſadvantage. Till exe- 
cution is complete, no property or intereſt is gained by the plaintiff: 
the ſheriff indeed has a ſpecial property ſo as to maintain Zrover or 
treſpaſs, as being in cuſtody of the law ; but in d/irefs tor rent arrear 
though not ſtrictly a ſatisfaction for the rent, yet is it all the ſatisfac- _ 
tion may be had, and ſuch an intereſt that if taken out of the pound, 
the law gives a proper action for redreſs: and 4 /trefs is fo far a ſa- 
tisfaction, that it may be pleaded in bar to an action. Raft. debt. 1. 
Sal. 248. diſtreſs is a proceeding in rem. Diſtrained has a lien: 
whereas the intereſt of plaintiff under an execution is not in the 
goods themſelves, but in the money ariſing by ſale. Before the ſta- 
tute H. 8. Diſireſs was the only remedy for arrears of rent ſervice or 
rent charge in fee or tail. Debt could not be brought, becauſe it 
was a rent of inheritance: by that act a double remedy was given. 
There could be no ſecond diſtreſs till 17 C. 2, 7, and 8. Anne 13. 
gives a farther remedy. As this was the only remedy for arrears of 
rent, it is not eaſy to conceive, they ſhould be liable to be defeated 
by the crown's execution; for ſo none could be ſure under a diſtreſs 
as an execution might iſſue many years after it, nay after a judgment 
in replevin i in favour of it; for notwithſtanding that the goods con- 
tinued in ſame ſituation after judgment as before; and fo all might 
be defeated. The crown's prerogatives depend on immemorial 
uſage, not on opinions of courts of juſtice, Hard. 27. Plo. 322. 
Tice i is no reaſon to allow the prerogative of the crown againſt diſ- 
treſs, becauſe it has prevailed againſt an incomplete execution. It 
lies on the crown to ſhew uſage and exerciſe of this pretended prero- 
oative : otherwiſe its execution mult ſtand on the foot as a ſub- 
ject's. Such prerogatives as are not in ſtat, 17 E. 2. muſt appear 
from judicial determinations or conſtant experience. As to The King 

v. Parry the extent was teſted before the diſtreſs ; and therefore 
could affect the goods bound from the feſe. As to The King v. Dale 
it might be too hard to puniſh by attachment becauſe of not under- 
ſtanding the law. If the crown can take goods out of the hands of 
diſtrainer, that will give a right to do the ſame in caſe of an innkeep- 
er, and ſo give the king a greater right than the real owner, who 
cannot take his horſe from an innkeeper, till he has paid bim; and 


yet 


in the Time of Lord Chancellor HARD WICK E. 


yet inn-keeper has no property. But the property in this caſe is 
immaterial. As there is no authority, ſo on the reaſon no more 
_ colour for defeating the intereſt gained by diſtreſs, than that gained 
by a pawn ; which though in many reſpects different, yet as both 
are intereſts independent on the general property of the King's debt- 
or, it is unreaſonable that either ſhould be hurt, in order that the 
crown ſhould receive ſatisfaction. That would be contrary to the 
general notion of prerogative to found it in the wrong of the ſub- 
ject. What is ſaid of the S. 33 H. 8. c. 39. is confined to execu- 
tions merely. Until that ſtatute no execution at all could have iſ- 

| ſued on bonds of this kind, on which the extent is founded; to con- 
tend therefore for this prerogative iſſuing on this bond, which is 
given only by 33 H. 8. cannot be an immemorial prerogative. - It 
is ſaid, wherever the abſolute property remains in the King's debt- 
or, the goods are ſubject to the King's execution; and that the abſo- 
lute property remains in diſtrainee, diſtrainer having no ſuch ſpecial 
property as pawnee has, ſo as to maintain rover, Gc. but even 
String fellow's caſe proves, that where there is ſuch a ſpecial proper- 
ty as to maintain Zrover or treſpaſs, it may yet be liable to the King's 
execution. So where goods are ſeiſed by warrant from commiſ- 
ſioners of bankrupts, who may maintain rover, yet will not that 
protect againſt the crown's execution. The prerogative is confined 
merely to executions, and will not affect a particular intereſt gained 
by act of the party or law, not in the way of an execution, as a pawn 

or diſtreſs. Proceedings on Commiſſion of bankruptcy are in na- 

ture of an execution, in fer? until aſſignment made: but diſtreſs is 
abſolute and complete. As to diſtrainee's being attainted, it is held 
in Plo. 487. that where pawnor of goods is attainted, the crown 
cannot have them without paying the money; for that the preroga- 


ttlve will not prejudice another; 13 R. 2. which reaſon of the court 


holds in both cafes. It is not controverted, but that diſtrainer may 
with- hold diſtreſs againſt the crown claiming under forfeiture-of 


diſtrainee : but that is faid to be, becauſe the crown muſt come in 
on the ſame terms as the forfeiting perſon, ſubje& to his incum- 


brances, and liable to diſcharge the goods pawned, and to pay the 
rent arrear ; nay, that an execution, though incomplete, will bind the 
crown in caſe of a forfeiture: but that the preſent claim is not un- 
der diſtrainee; but a contention with diſtrainer for preference in 
point of ſatisfaction. The crown claims by prerogative ; not under, 
nor ſtanding in ſame light as the forfeiting perſon. K. v. Baden, 
Shower's Parl. Ca. where the King's title on outlawry took place of 
a judgment, though antecedent to the outlawry. Plo. 262. 9 Co. 
129. Hard. 24. There are many caſes alſo where the crown will 
have the whole under forfeiture of a perſon having only a partial 
| intereſt, If a joint obligation, and one is outlawed, the crown will 
take the whole. If one obtaining a judgment is outlawed, the crown 
may extend all the lands, though the party himſelf could extend 
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only a moiety ; Cr. 7. 513. may diſtrain for rent-ſeck, though the 


party could not. 3 Co. 56. that the crown takes in a different way. 


2 Hale's P. C. 254. Auſten's caſe, Ph, 560, Hob. 323, 4. 


The court took time to conſider of it as of very great conſoquince 7 
both to the king and fubjeR. ; 


Lord Chief Baron Parker now delivered the opinion of the court. 


Two things are to be premiſed, which are agreed upon : firſt, 


that if the goods diſtrained had been actually ſold before the day, 


on which the extent bears ze/fe, no colour would exiſt for a ſeiſure; 
becauſe the extent authoriſes the ſeiſure, and after ſale the property 


would be out of him and veſted in a ſtranger. The ſecond, for 


the ſame reaſon, that if this had been the caſe of pawned or pledged- 
goods before the day, they could not be legally ſeiſed, becauſe the 


property would be altered; and Fitz. 121, and Pl. 487, prove no 


more as to pledges than what is here admitted. 


| The general queſtion is, whether the goods are not liable to be 


ſeiſed for an immediate debt of the King's own, after a diſtreſs ta- 


ken by the landlord for rent juſtly due, and before a ſale of thoſe 
goods. | | whe. 1 conn. 


Conſider the nature and effect of diſtreſs; which is (ſo far as ap- 
lied to the preſent) where cattle, &c. are taken for rent in arrear, 
which are to be kept in pound until diſtrainer is ſatisfied of the rent, 
or the cattle, &c. releaſed by courſe of law, or replevied. Now 
conſider its effects affirmatively and negatively, Goods fo diſtrained 
are not liable to diſtreſs of another ſubject, becauſe in cuſtody of 
the law, Brook, Diſtreſs 75 ; nor to another ſubject's execution. 

Bro. 28, and Finch's Law 11. This appears farther, where the 
King claims by forfeiture on attainder or outlawry. Bro. Pledges, 
Cr. J. Plo. 487. Diſtrainer's executor ſhall have the benefit of 
teſtator's diſtreſs, 15 E 4. 10. but cannot be in a better condition 
than his teſtator was. Diſtrainer neither gains a general or ſpecial 
property, nor even a poſſciſion, in the things diftrained ; cannot 
maintain Zrover or treſpaſs; for they are in cuſtody of law by act of 
diſtrainer. So held expreſsly and fully, Mich. 20 H. 7. fol. 1. pl. 
1. that the pound is an indifferent place between them, &c. and 
Bro. Property 52, Ow. 120, and Cr. E. 780. in 1 Rol Ab. 673, 


Ney 119. held, he cannot milk a cow: yet in Cr, J. 147. 8. it is 


held otherwiſe, and 12 Co. 101. countenances this opinion: but this 


point not being directly in judgment, I will leave it undetermined. 
That goods diſtrained are in cuſtody of law. 1 It. Diſtrainer could 


not work a diſtreſs, much leſs fell it: but otherwiſe of the crown; 


as in Madox of the. Exchequer it is held the duty of the ſheriff to ſell 


:the: 


in the Time of Lord Chancellor Harzpwicks. 


the diſtreſs at a juſt and reaſonable price, ſo that the owner is not 
aggrieved. | 


Now conſider the nature of an extent of the King. An extent Eztent: i 
binds the property of the goods of the King's debtor from the telle. nature, 


41 E. 3. and Fitz. Execution, and Dy. 67. b. String fellonw's caſe ; 
which caſe, notwithſtanding what Calls thinks in his Reading on 
St. H. 8. I will ſhew to be law. Hob. Sheffield v. Ratcliffe, abridg- 
ed 2 Rol. 158. ſo in Q v. Tanner, Mich. 8 Anne in Exchequer, 
where it was held, that an extent for the King's debt bound the 
property of the goods, Ec. from the ee; and in Bracy v. Dau- 
ſon, B. R. Mich. 6 Geo. 2. Lord Hardwicke cited and relied on 
String fellow's caſe as clear law: and though the ſheriff may main- 
| tain Zrover or treſpaſ, which diſtrainer cannot do becauſe anſwera- 
ble over, 2 San. 47. and other books, yet goods ſo taken in execu- 
tion are liable to ſeiſure on extent before ſale. But String fellow's 
| caſe is rather admitted than denied by defendant's counſel ; but a 


diſtinction is endeavoured, which is not well founded. The rule gankruptey. 
holds equally by ſeiſure on warrant of commiſſioners of bankrupt- Extent, teſted 
cy; as in K. v. Crumpton, cited 2 Sho. 481. and Tremain's P. C. 83 


637; which caſe in a manuſcript report of it from Baron Legge feired. 


was thus: The King's debtor became bankrupt; and a commiſſion 
of bankruptcy was ſued out, and an aſſignment; and an extent iſ- 
| ſued for the crown, teſted the day of the affignment ; and the ex- 

tent was preferred; and this by Hale Chief Baron. It is objected 
for defendant, that the a& ſpeaks of creditors in general without 
naming the King, who therefore within the rule ſhall not be bound, 
becauſe not named; and 1 J. 202, was cited: I admit this in ge- 
neral to be true: yet the reaton given by Sho. that the property was 
not altered, is the true reaſon ; which will appear by ſuppoſing the 
extent in that caſe had iſſue the day after the aſſignment; for then 
it would be a clear caſe againſt the crown ; as the property of the 
goods would be out of the bankrupt, and veſted in the affignees ; 
and conſequently, being goods of another man, an extent after- 
ward cannot ſeiſethe goods of a ſiranger ; nothing barring the King 
but the aſſignment, which bars him, becauſe it alters the property, 
and is the true diſtinction. Another diſtinction infiſted on between 
String fellow's cate and this is, that a diſtreſs is complete: whereas 


that was only in fieri. But to that I anſwer, that diſtreſs is not com- Diſtreſs no ſa- 
plete, becauſe no ſatisfaction : but ſuppoſing it was, the goods are **fa&tion. 
liable to ſeiſure on extent until an alteration of property. This ob- 


jection was endeavoured to be enforced for two reaſons: firſt that 

this would be hard, becauſe a perſon might diſtrain, which might 

be defeated ſeveral years afterward; but that according to the maxim, 

quod ab initio non valet, Ic. will not mend diſtrainer's condition: 

ſecondly that Jet ying by diſtreſs was a good bar; and 1 Sal. 248 was 

cited: to which I anſwer, that it is agreed in that caſe, that if the _ 
4 | - | diſtreſs 


r 
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diſtreſs dies in the pound, or eſcapes without default of diſtrainer, 

he may diſtrain again, Dy. 280. 6. Hob. 61. and fo he may di- 

ſtrain de novo, where the diſtreſs legally evicted without his default; 
for levyiog diſtreſs is only a temporary bar, and no ſatisfaction. 


Whereinn- It is objected then, that diſtrainer gains a right to the goods di- 
— 4 ſtrained until payment of the rent; which is compared to the caſe of 
dittreſs. an inn-keeper, who may diſtrain a horſe for his keeping, though, as. 
it is ſaid, he has no property: and farther it is ſaid, that the 
property in this caſe is immaterial. As to the caſe of. the inn-Reeper, 
no authority has been cited to ſhew, whether he gained property or 
not: and if 2 Rol. R. is compared with Tel. 66. it will be found, 
that there was a difference of opinion between great men. But ta- 
king it either way, whether as property gained by inn-keeper or no, 
it is begging the queſtion, or arguing in a circle. We deliver no 
opinion in the caſe of an inn-keeper, becauſe not now before us. 
The latter part of the objection, that the property is immaterial, 
Pleading. ſurpriſes me; for the plea has expreſsly traverſed the property of the 
e whey goods in queſtion at the time af iſſuing the extent; and if the pro- 
and ifiuable, perty is immaterial}, here is an immaterial traverſe, and the plea bad 
for that; for traverſe in pleading ought to be material and iſſuable. 
But the traverſe is proper ; becauſe it traverſes the title of the crown. 
found by the inquiſition; for in K. v. Mann, Hil. 1726. in Exche- 
guer, whoever traverſes a titles, muſt traverſe the title ſo found, and 
not force the crown to take traverſe; though the crown has election 
to traverſe the inducement or the traverſe ſet out by defendant : but 
the inducement to the traverſe is only inſufficient here, which is the 
fault of this; for notwithſtanding the diſtreſs they continue liable to 
ſeifure: but according to the ruies of pleading even between ſubject 
Proper in- and ſubject there ought to be a proper inducement in every traverſe to 
ducement to ſhew the matter in traverſe material: it ought to be ſuch, as if true, 
traverſe. 3 | | 
will defeat the title of the other party, otherwiſe it amounts to a ne- 
gative pregnant. Bro. Pleading 35. Tel. 147. Comyns 302. Dali- 
fon . tal. 71. 2 Rol. R. 52. 3 Lev. 167. In anſwer to 13 R. 2. 
relied on for defendant, it is inſiſted, there is a difference between that 
and the preſent caſe; for that where the King claims by forfeiture, 
he ciaims under the forfeiting perſon, and cannot have a better right 
to the goods diſtrained, though he may have a better remedy : but in 
the preſent cafe the King and defendant are creditors, and both pur- 
ſuing a legal remedy, and the King is intitled to a preference of ſa- 
The King's tisfaction. Defendant's counſel controvert this propofition, v/z. that 
clam by for- in forfeiture the crown claims under the forfeiting perſon inſiſting 
feiture differ - : IT. ES, 8 1 4. N 3 ih 
on claim by prerogative, citing Plo. 262. that huſband felo de ſe 


ent from that 


of a debt. forfeits the whole. The reaſon of that is, that the title of the 
crown and wife concurring, the crown's mult be preferred, and is 

not applicable. Nor is 9 Co. 129. for the crown did not claim by 

I En Gs forleiture; 
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forfeiture; and 5 Co. 56. ſhews, the king claims by the ſubject; 
which was one of the 1hings inſiſted on for the crow in this caſe. 
Conſider the inſtances put by Lord Coke in that caſe; firſt of a rent- 
ſeck; the nature of the rent is not thereby altered; but it only 
ſhewse, the king ſhall have a better remedy than the forfeiting per- 
ſon would have had: next of a bond or recogniſance of a ſubject 
-outlawed or attainted ; Cr. F. 513. and Hard. 2 . which is ſtill but 
a farther advantage in point of remedy. So of the King's taking 
advantage of a condition without demand. The laſt inſtance is a 
purchaſe of a ſeigniory by the king of lands held in poſteriority; 
the king there claims by purchaſe, not by forfeiture; and ſo not 
applicable. The next caſe is in Hale's P. C. 2 54. but in Pla. 560. 
it is found, the law would be otherwiſe, if the king had claimed 
by forfeiture : ſo that this caſe is far from being an authority for de- 
fendant. The laſt cafe on this head is that cited in Shs. Parl. Ca. 
72. which was on a particular reaſon not applicable to the preſent ; 
that he who pleads ought to have a legal title prior to the eſtate in 
the inquiſition; and that it was his fault in not having a good title 
againſt the crown. | 


Next I will deliver the ſenſe of the court on the queſtion, We 
think there is a difference between caſes where the king-claims by 
Forfeiture on attainder and outlawry, and where he ſues for recove- 
ry of a debt; for a man can only forfeit what he has: although the 
king may in reſpect of forfeiture be intitled to an advantage in point 
of remedy, the forfeiting perſon would not be intitled to. That a 
man can only forfeit what he has, P/o. 487. 1 And. 19. Mo. 100. 
 *Cranmer's caſe : though this ſeems to be but common ſenſe. The 
caſe in 2 Keb. 775. differs largely from the report of the ſame caſe 
in I Ven. 132. as to what Hale ſays there. I have ſeen an accurate 
manuſcript report of this caſe, which ſays, that there is a difference 
between the king's debt and this caſe, citing Hob. 339. and Hard. 
24. It was objected, that the king's prerogative muſt be immes- Prerogative. 
morial. Pls. 322, and Hard. 27, I admit, the prerogative de- 
pends on preſcription, uſage, or ſtatute: but when power is given 
by that ſtatute to iſſue proceſs as an expedient in the court's diſcre- 
tion, ſuch extent ſhall have the ſame effect as an extent on ſtatute- 
ſtaple or judgment at common law. It is next objected, that the 
prerogative cannot do a wrong; for which was cited Po. 487. the 
ſame law giving the ſubject property in the goods, eſtabliſhes the 
-prerogative; and no injury, though ſome hardſhip: and there 


_ © would be the ſame objection in Srringfellow's caſe, which yet is 


undoubtedly law; as alſo Crump v. Hanbury. The next objection is, 
that this prerogative is not enumerated in the Sf. de Prerog, Regis 
in Pho. 322. and 1 Ld. Raym. 24. it appears, that ſeveral preroga- 
tives are not enumerated in that ſtatute. The laſt objection, that 
where prerogative is claimed by preſcription, precedents ought 
- Ver, Ih ---- 4 G to 
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to be ſhewn of the judicial allowance of that particular prerogative, 
but that none are produced as to diſtreſs : to which I anſwer, that 


though no precedent is produced, yet this caſe falls within the prin- 


ciple of String fellow's caſe, and of Crump v. Hanbury, that where 
the property of the goods is not deveſted out of the hands of the 
king's debtor, they are liable to extent; and where the reaſon is the 
ſame, the law muſt be the ſame, But there was a precedent above 
30 years ago in this court, K. v. Dale, where no property was de- 
veſted by the diſtreſs, and the goods were in the landlord's hands 
only by way of pledge; which is in point: and no objection can 
be made, that the court did not grant an attachment there ; for 
it was through miſtake. The court does not proceed by rigour : 
and it happened to us this very term, where we did not grant an at- 
tachment upon the ſame ground. This plea therefore cannot be 
ſupported without overturning principles of law unqueſtionably eſta- 
bliſhed, and without contradicting the opin on of the court in K. v. 


Duale. 


Error in Ex- 


chequer 
chamber. 
Where the 
party dies: 
the new writ 
not there. 


Caſe 98. 


Privilege. 


| Judgment ought therefore to be for the King. 


Note: In 1753, a writ of error returnable into the Exchequer 
Chamber having iſſued upon this judgment, pending which 
defendant died, whereby the writ abated : Lord Chancellor 
and the two Chief Juſſices were of opinion, that the new 
writ could not be properly to the Exchequer Chamber : be- 
cauſe the record did not refide with them ; and the words 

of the writ are, record. quod coram vobis refidet ; for only a 
tranſcript of the record is ſent into the Exchequer Chamber, 
and the record itſelf remains in the court of Exchequer - 
but the court made a rule for a remittitur to be entered on 
the record together with a ſuggeſtion of the death. 


Earl of Derby ver/us Duke of Athol, June 6, 175 l. 


Loxp cnan CELLOR. 


If a peer plaintiff gives a rule for examining witneſſes, defendant 
may proceed to examine without fear of breach of privilege. So if 
a peer brings an action at law, it is no breach to bring a bill for in- 
junction. . 2 2: 


Legal 


POR 
* 


7. 32 
. * 
i —— — 2. 
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Legal v2r/us Miller, June 10, 1750. Caſe 99. 


At the Nolls. 
A GREEMENT in writing for taking a houſe at 3 J. fer ann.; Poſt Pitcairne 


; and part of the agreement was, that the owner ſhould put “. Osbourne, 
the houſe in repair ; it was afterward diſcovered not to be worth e 
while barely to repair the houſe, but better to pull it down; and 
therefore without alteration of the written agreement at all the houſe 
was pulled down by conſent of the tenant, appriſed of the great Bill for per- 
expence it would be to the landlord; and therefore an agreement formance wa 
was by parol only on his part to add 8 J. per ann. to the 32 J. which ment; — 4 
he was only to give, in cafe it was repaired. The tenant brought a evidence read 
bill for ſpecifick performance to have his leaſe on the foot of the of SiFerent a 


reement: 


written agreement to pay only the 32 J. rent. The defendant by diſmiſſed with 
his anſwer ſet up the parol agreement. 3 l 
| -plaintiff can- 
3 not reſort to 
Sir John Strange. —4 apr Ea | 
| | | | | dant. 
Such evidence is frequently ſuffered to be read, eſpecially to re- p,rol evidence 
but ſuch an equity as now inſiſted on by the bill; as where the a- allowed, where 
greement is in part carried into execution, parol evidence is allowed * hard eßres. 
to prove that.; or where it is a hard agreement; and the court may — 
thereupon decree againſt the written agreement; as in 1 Ver. 240. 
and the ſingle queſtion being here, whether the court ſhould decree | 
a ſpecifick performance of the agreement, the plaintiff inſiſts upon 
and being ſatisfied from the parol evidence that it ſhould not the 
court muſt diſmiſs the bill. | a 


For plaintiff it was then inſiſted, the court could not diſmiſs the 
bill, but on the general relief prayed, ſhould make a decree now 
according to the agreement defendant ſet up, though no croſs bill 


for that; which had been often done upon defendant's own ſub- 
miſſion. | 1 | 


Againſt this it was ſaid, the court never made ſuch a decree on 
the general relief, where it was inconſiſtent with the particular re- 
lief.prayeds though it.has been done where not inconſiſtent. 


Sir Jobn Stranger. 


Jam ſtill of the ſame opinion, and that the bill ſhould be diſ- 
miſſed with coſts; for that would be very hard upon a defendant 
if a plaintiff ſhould unconſcienſciouſly bring him into a court of 
equity, when defendant ſhould inſiſt on an agreement different 


- from 
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from that, the plaintiff ſets up, and the plaintiff ſhould reply to his 
anſwer, and inſiſt on his former demand, and go into a long proof; 
and afterward, finding he cannot have the decree prayed by his bill, 


ſhould reſort to that, which defendant ſets up, and inſiſt on a a decree 


Caſe I 09, 


for it. 


Fawcet verſus Lowther. June 15, 1751. 


WO iſſues had been directed; the firſt to try, whether by 
cuſtom, from the time whereof the memory of man was not 

to the contrary, within the manor of R. the tenants of the tenant 
right eſtates within the manor have not uſed to mortgage ſuch eſtates 
by deed on condition to be void, if the mortgage-money is paid 
within three years from the time of making the mortgage or any leſ- 
ſer time, and the mortgagees have right to preſent ſuch mortgage- 


deeds, and to be admitted thereon at the next court of the manor 


held after breach of the condition, paying a fine to the lord? 
The ſecond iſſue was, whether by the cuſtom of the manor on ſuch 
mortgage made, and mortgagor's dying without iſſue of his body 
lawfully begotten, and without having aliened the equity of redemp- 
tion by any diſpoſition purſuant to the cuſtom of the manor; the 
lord of the manor became intitled to the equity of redemption at 
ſuch mortgage? With a direction that if the defendants Copeland 
and his wife, who claimed the redemption as collateral heir of the 
mae e ſhould ſign the regiſter's book, and conſented to give 
their claim to the right of redemption of the mortgaged premiſes, 
the] ſhould go to trial on the firſt iſſue only. 


A motion had been made 11 1 Jh 1750. to vary the ſenſe of theſe 
iſſues; which Lerd Chancellor refuſed, as the cauſe muſt be reheard 
for that. It being at the ſame time inſiſted for the mortgagee that 
he is not to wait, until the queſtion of the equity. of redemption is 
determined; for that in ſeveral inſtances the court has directed the 
defendants to make the redemption among them, and an aſſignment 
to the ſenior ſix cler. Lord Chancellor ſaid, a caſe of that kind ſel- 
dom aroſe, and if a mortgage was of an eſtate fo circumſtanced as 


this, it cannot be helped. 


On a rehearing, objections were now made as to both "RY | 
Firſt, that the cuſtom ſet up by the firſt iſſue on part of the plaintiff 
1s udceaſonable. and not good in point of law, and therefore ſhould 


not be ſent to be tried, being contrary to the general cuſtom of the 


manor, and to an indenture 22 Elig. which lays down rules for all 


alienations, that they are to be preſented at the next court; that a 
mortgage is an alienation though on a condition ſubſequent to defeat 


the eſtate; and therefore within that rules and this indenture in- 
2 "ng tended | 
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tended to. ſettle all diſputes and cuſtoms of the manor. It is un- 
reaſonable in itſelf, and could not have a good commencement, 
| becauſe ſo highly prejudicial to the intereſt of the Lord, as he 
will thereby loſe his fine on all theſe alienations. This differs 
from the caſe of copyholds ; becauſe ſurrenderee muft come, and 
have it preſented at the next court: here they need not come 
under three courts. It is a great inconvenience allo to the te- 
nant, as it will be liable to frauds; for a mortgage may be made 
not preſented in three years, in mean time mortgagor or tenant 
may have made an abſolute conveyance, vendee may have come 
and have his preſented, and over-reach him. The next and ſtrong- 
eſt objection to ſhew this cuſtom void is, that this differs from 
molt caſes, not only of copyholds but of tenant right eſtates; for 
here it is ſo reſtrained, that it muſt deſcend to his iſſue, cannot 
to the collateral heir, and ſhall for want of iſſue eſcheat to the 
Lord unleſs an alienation is made: whereas by thiz means the 
Lord cannot know his tenant, The mortgagor remains tenant 
on the records of the manor; the mortgagee for three years has 
a conveyance, may come at the end of three years, have it pre- 
ſented, and be admitted; and that after death of the tenant 


without iſſue, as plaintiff inſiſts; which will prevent the Lord of 


his eſcheat. As a further aggravation of this, it is a military te- 
nure, and the Lord muſt know his tenant; otherwiſe he cannot 
know whom to call upon for performance of ſervices, nor make a 
forfeiture for want of performance, But ſuppoſing it may be 
good in point of law, and not void for unreaſonableneſs, there is 
not ſufficient proof of ſuch a cuſtom, and therefore no iſſue to try 


it. As to the laſt iſſue, it is not proper to direct it to be tried at 


all, Whether there can be an eſcheat of an equity of redemp- 
tion, was never yet indeed determined; but it muſt be now 
taken, that there may: and ſo of a truſt, which was alſo never ſo 
determined, but it muſt now be taken in the ſame way: or elſe 
there would be an end of eſcheats, becauſe moſt of the land in 
England is now, and all will ſoon be, in truſt, it anſwering the pur- 
poles of families, avoids better the fatality of flips in conveyances, 
and this court will conſider the owner of an equitable in the 
ſame light as owner of the legal eſtate; there being an exact con- 
formity between the courts, governing by ſame rules, ſave in one 
fingle inſtance, that there is no tenancy in dower of a truſt, 
which was an opinion conceived, before it was conſidered, and is 
never mentioned without the courts ſaying, that was without be- 


ing attended to: and Your Lordſhip held in Caſborn v. Inglis, Hilary Vac. 


1737. 
cited ante 


that there ſhould be tenant by courteſy either of a truſt or equity 


zor 


of redemption notwithſtanding the old authorities. This is a Hearle v. 


mere queſtion of equity, whether equity ſhall follow the law as to Greenbank. 


eſcheat ; and cannot then be a queſtion of fact. It is juſt ſuch a 
queſtion, as aroſe lately in Burgeſs v. Wheat, between the crown 
and juſtice Page a truſtee, whether he or his deviſee ſhould have 
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| it to himſelf, or be conſidered as a mere conduit-pipe? But it 
| was never determined. | | 


LoRD CHANCELLOR. 


'The court is not bound to ſend a cuſtom to be tried, which on 
the face is clearly void in point of law: if doubtful, that is no 
| Cuſtom or reaſon why it ſhould not be tried. This rule holds in all courts 
| 3338 of equity; as in the Exchequer if a Modus inſiſted on in the an- 
not ſeat to {wer appears clearly void in law, that court will not ſend it to 
1 trial, be tried. No authority is cited to prove, that this is void in law, 

It is plain, the indenture does not compriſe all the cuſtoms of tbe 
manor; and as a mortgage is different from an abſolute aliena— 
tion, there is nothing abſurd in it; for why may there not be a 
diſtinct cuſtom concerning mortgages from that concerning ab- 
ſolute alienations? This is abſtracted from the proof. As to the 
Lord's prejudice, the Lord is intitled to be paid his fine, when 
by the cuſtom the tenant is obliged to come to be admitted; and 
in that reſpect it is not different from the caſe of mortgages of 
copyholds, which are conſtantly done in that manner; condi- 
Mortgage of tional ſurrendeis are made, and if that ſurrender is not preſented, 
eoprhold. the general cuſtom of the manor is, the ſurrender becomes void, 
and a new ſurrender taken, the cttate does not become void. 
The Lord has not the fine on theſe mortgaged tenements ; it was 
intended only to be a pledge; and it is unreaſonable, he ſhould 
pay a fine. The fines in this manor are indeed low: but ſo it is 
in ſome copyhold manors, which differ much as to what theſe 
fines are: but that will not differ the right, It is true as to the 
General cuſ- general cuſtom of copyholds, ſurenderee muſt come, and have it 
tom of copy. preſented at the next court: but there are ſeveral copyholds, 
hold, ſurren- | 8 | 
dere io pre. Where the tenant need not come under three courts; Coke on co- 
ſent at next pybold. As to the fraud by over-reaching, I do not know, that it 
court would have that conſequence objected; but the ſame thing may 
happen in thoſe copyhold manors, yet the law does not therefore 
call that cuſtom void. As to the ſtrongeſt objection, that this 
will prevent the Lords eſcheat, it cannot eſcheat by death of 
mortgagee without ifſue, becauſe he was never admitted te- 
- Cuſtom for nant to the Lord; nor by death of the tenant without iſſue, 
meg te for notwithſtanding that, the mortgagee may come and be 
fd court admitted afterward, This differs it to be ſure from ſome 
not void. caſes of copyholds or tenant right eſtates; but ſtill it is only 
in a greater degree: for the ſame thing may happen in all 
copyhold manors, where theſe mortgage-ſurrenders are made 
for the tenant may die and without heir; which is poſflible, 
though not ſo likely to happen as a man's dying without iſſue; 
but it may happen. Then there is an eſcheat to the Lord; that 
rs, it muſt be by death without heir of the mortgagor, who re- 
mains tenant ſtill : but notwithſtanding that, the ſurrender may 
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be preſented at the third court, though that is after death of the 
tenant without heir, Surrenderee has a right to be admitted ; 
the death of ſurenderer in mean time making no difference, as has non _ 


been held, The preſent caſe then differs not from that but in gjging lord's 
degree and in point of value; becauſe the poſſibility of dying profic. 


without iſſue is much greater than that of dying without heir ge- 
nerally: but ſtill it is not of a different nature, The reſult 


of this is only, that it is prejudicial to or diminiſhes the 
Lord's caſualty or profit as to eſcheat: but that will not 
make it a void cuſtom. There are ſeveral cuſtoms diminiſh- 


ing the value of the Lord's eſtate, which notwithſtandin 


may have a good original. Though a cuſtom for a copyhold for Cuſtom for 
life to commit waſte would not be good; yet for a copyholder in <Pybolder 


fee to do ſo it is good; though much more diminiſhing the good: not 


Lord's eftate; and much more unaccountable, how ſuch a cul for life. 
tom ſhould grow up, than this. Cuſtoms are ſuppoſed to take Cuſtoms ariſe 


their riſe by grant or agreement. It might be a good foundation b Srant or 


_— 8 
originally for an agreement between the Lord and tenants, that 


though the tenants are bound to preſent an abſolute conveyance 
at the next court, yet as to mortgages, where the eſtate is only a 


pledge, they are not bound to preſent till the third court. 


Till ſuch conveyance is preſented, and grantee and mortgagee 


admitted, grantor and mortgagor remain tenants. But it is a 
new doctrine to me, that this is a military tenure by night ſer- 


riage, or relief. It is then an eſtate grown up by cuſtom, and 
originally a baſe tenure grown up like copyholds. They took 


vice, eſcuage, or the like. It does not appear, that one incident Tenant right 


of a military tenure belongs to this eſtate, neither wardſbip, mar. late not a 
military te- 
nure. 


their riſe from defence of the borders: but ate not military tenures: 


Ld 


nor is it ſhewn that there are military ſervices, for non-performance 


of which the tenant is to forfeit his eſtate, So far therefore as ap- 


pears, the mortgagor remaining tenant till the mortgage-deed is 


preſented, and admittance on it; it anſwers all the purpoſes except 
as to the quantum of the value of this caſualty by eſcheat, as it ma 


riſe ſeldomet; conſequently I cannot be of opinion, that this cuſtom 
muſt be taken on the face of it to be void in point of law. 


If fo then, it brings it to the queſtion of fact. The inſtances 


read on both fides out of the books of the manor are very dark in 
general; but however there is very ſtrong proof made of this cuſtom 


by parol; which, I do not ſay, is concluſive : but it is fit for the 
conſideration of a jury. | 


hut as to the next iſſue, which is only between the Lord and 
the collateral heir of mortgagor, Copeland and his wife, I think, 
the order ought to be varied. They did not much inſiſt on this 
| To | | right 


in fee to waſte 
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right of redemption ; but, not ſigning the regiſter, it is to be con- 
ſidered, whether that part of the direction is now te ſtand, This 
Equity of re- 1s not proper to be tried by a jury ; being a mere equity of redemp- 
22 vill tion, on which the cuſtom certainly cannot operate. But an equity 
er e b redemption will follow the queſtion as to the legal eſtate; as it 
the legal e- does Burrough Engliſb lands; which if mortgaged, the equity of 
. redemption will deſcend to the youngeſt ſon, to whom the lands 
ther the gene- Will deſcend: ſo in mortgage of gavelkind, the equity of redemp- 
ral law of the tion will deſcend to all: but that is not proper to be tried: 
bales, whether that law, which it follows, be the general law of the land 
Whether eſ- or lex loci, it is the ſame thing. But then a queſtion will ariſe, 
be — © whether there can be an eſcheat of this equity of redemption to the 
— ſb Lord; which has never yet been determined that there can: nor 
truſt, not de- (hall I determine it now. Neither has the queſtion, whether there 
termined. can be an eſcheat of a truft, been determined. Though it is a 
conſiderable argument, that otherwiſe there will be an end of = 

cheats, becauſe all the lands in England will be ſoon in truſt, 
Attorney Ge- that is contrary to the old doctrine. Defrauding the Lords of al 
neral v. Sands. cheats was one of the miſchiefs recited in the ſtatute of uſes, The 
Hard 102. collateral heir cannot claim the equity of redemption, if he 
could not claim the legal eftate, If then the lands can deſcend 
only to the lineal heir, it may be a queſtion between the Lord 
and the plaintiff, the mortgagee, whether the Lord has a right 
to call on him to redeem his mortgage on the foot of the 
eſcheat of that equity of redemption in him, which originally was 
in his tenant? That will remain to be conſidered after trial on part 
of the equity reſerved, It is contrary to the law before the ſtatute 
of uſes, when uſes were mere truſts, But I give no opinion upon 
that; for if found one way, there will be no occaſion to deter- 


mine it. 


The ſecond iſſue fore muſt be left out: but as to he firſt 
iſſue, the directions muſt ſtand, and the decree be affirmed, | 


1 I will not on a direQion t to try a general cuſtom inſert every 
I circumſtance attending every particular caſe, as the preſent caſe ; 
for that would entangle the is cuſtom. 


Caſe tot. Ramſden verſur Hylton, June 17, 1751. 
Hylton verſus Biſcoe, o e con. 
Hevn HYLTON, appearing to have been an in- 


cumbered, or rather a weak, man intended in 1688 to di- 
veſt himſelf of his eſtate, and wake a ſettlement of it on his ſon 
Jobn, * proviſions to mn, his wife, and davghters. 

| They 
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They reduced this into execution in 1688; by which the eſtate of Truſt of ſer- 
the family was conveyed on truſt to raiſe ſeveral ſums, with a proviſo au who © 


that as ſoon as Jobn ſhould marry, or pay his fiſtzrs thoſe ſums, the marriage, to 
truſtees ſhould convey the eſtate to John and his heirs. There were ge Hy 
3 : g , © x | r daughters 
ſtill ſome diſputes in the family ; but in 1693 John married the on failuse of 
daughter of Sir Richard Muſgrave, and in 694 made a ſettlement iſſue male, to 
ot this eſtate on this recital: that whereas he had intermarried as a- —_ 


foreſaid, and whereas Sir Richard Muſgrave and Dorothy Madiſon, mited in tail; 


his wife's grandmother, in conſideration ot the ſ4jd marriage, and decreed tobe 


5 : es $2 3 3 . UM - 1 Faiſed after 
the covenants, grants, and agreements aftermentioned, had paid, n. 3 


agreed, and ſecured to pay, to hn, 2000 /. for and upon the netwithſtand- 
marriage- portion of his ſaid wife, 70% covenants to convey this 1 
eſtate by fines or recoveries to certain uſes; and covenants, that till ke, Ike 
the fines were levied he and his heirs ſhould ſtand ſeiſed to thoſe u- Gttlement not 
| ſes. The uſes were to himſelf for life; remainder as to part to his „ 
wife in part of her jointure; remainder to the firſt, Sc., fon of the 

marriage in tail- male; and afterward remainder to truſtees for nine- 

ty-nine years in default of iſſue- male, on truſt that if there was no 
iſſue-male, and two or more daughters of the marriage, to raiſe 

S000 J. for their portions to be paid at twenty-one or marriage. 


He died in 1707, leaving by this marriage fix children, two 
ſons Richard and John, and four daughters, all then very young. 
His widow died in 1709. Richard came firſt into poſſeſſion of the 

eitate, and ated as owner of it making mortgages, Sc. Upon 
his death his brother Jabn came into poſſeſſion, and acted in ſame. 
manner. 


It did not appear that this ſettlement or article was diſcovered 
or known in the family till after death of 7h the ſon, when it 
was found among the papers left by the grandmother of theſe four 
ladies in the hands of her repreſentatives, But after theſe ſiſters 
came of age, there were tranſactions between them and their bro- 
ther John. Mrs. Biſcoe, one of the four, coming of age in 1727, 
an indenture was in 17.8 entered into between her and her ſaid 
brother; which recited, that he was indebted to his ſiſter in a bond 
of 2000 J. to ſecure payment of 1000 J. with intereſt; and made a 
mortgage of part of the ſettled eſtate by way of ſecurity for payment 
of it, with a covenaat that he was ſeiſed in fee: then came a clauſe, 
that in conſideration of that the releaſes to John, his heirs, executors, 
and adminiſtrators, all actions, cauſes of action, ſums, portions, legacies, 
claims, and demands for and by reafon of the will of their mother, 
or of Jobn's having taken adminiſtration to his brother Richard, or 
for his brother's or father's perſonal eſtate, or by leaſes for lives or 
| years of the collieries of his father, or for and by reaſon of any 
VOI. II. 2 FR Other 
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CASES Argued and Determined 


other matter and thing except the recited bond in this re- 


leaſe, 
Joln Ey llon died without iſſue- male. 
Three bills were now brought. The firſt by creditors, the ſe- 


cond by Sir Richard Hylton, deviſee of the real eſtate of the late 
Jobn Hylton ſubject to his debts and incumbrances, to eſtabliſh the 


will and have the truſts performed; and a particular part of the re- 
lief prayed was againſt this ſettlement, which was now diſcovered, 


and inſiſted on by Biſcoe and his wife, to have that ſet aſide and de- 
livered up. The third bill by Biſcoe and his wife to have the benefit 


.of that ſettlement in 1694, as far as it related to the truſt-term of 


ninety- nine years for raiſing 8000 J. for daughters in default of iſ- 
ſue-male; a fourth part of which ſum was claimed by ber, as one 
of the four daughters of the maker of that ſettlement, in the event, 
that happened, of the iſſue-male of her father and brothers having 
failed; and alſo to have a ſatisfaction for two ſums, one of 1000 J. 
under the mortgage in 1728, and 1000 /. legacy under the will of 
Fobn Hylton. = as 

Againſt the performance of the truſt of this ſettlement or articles 
ſeveral objections were made. | | 


Firſt, that it was made after marriage, and muft therefore be 


conſidered as voluntary. Though it muſt be admitted, that if a 


marriage is had, and a ſettlement afterward made, though no arti- 


cles before, and a portion is paid, the portion fo advanced, paid, or 


agreed to be paid at that time, will make it equal to a ſettlement 
before marriage and a covenant for valuable conſideration: yet this 


Cannot be ſo becauſe of recital of this ſettlement, which is of a very 


particular kind; from which it muſt be anferred, that the 2000 /. 


was agreed to be paid at the time-of the marriage not relative to any 


ſettlement to be made; ſo that the party was intitled to the portion, 
whether a ſettlement was made or not, and therefore voluntary on 


his part. | 
Next, the portion was not paid, or ſecured to be paid, nor any 
indorſement en the deed. wy Sis 
Next, it all refts in articles and «covenant, therefore ought not 


under all the circumſtances to be carried into execution. It is 
diſcretionary in a court of equity, whether they will carry articles 


into execution; which will not be done after a great length of time, 


nor ſo as to incur a great hardſhip or prejudice to either fide ; there- 


| Fore if there cannot be a remedy at law, to which they muſt be left, 


there is no ground for equity to interpoſe ; for there is a great dif- 
| | on wn 1 ference 
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ference between bills to ſet aſide rights or to carry them into execu- 
tion. There are caſes where the court will not relieve againſt a 
deed, when at the ſame time they will not upon a bill carry it into 
execution. On a contract fo a leaſe of a houſe for a coffeehouſe it 
was found, thata chimney could not be made convenient for a cof- 
feehouſe : on a bill to compel performance, Lord Talbot refuſed it, 
merely becauſe the tenant would be obliged to take it for that pur- 
poſe he did not want. In Faine v. Brown, 12 Dec. laſt, a man was 
intitled to a ſmall eſtate under his father's will, given on condition 
that if he ſhould ſell it in twenty-five years, half the purchaſe - 
money ſhould go to the brother: he agreed in writing to ſell it; 
and afterward refuſed to carry it into execution, pretending to have 
been intoxicated with liquor at the time. A bill was brought to- 
-compel it. Your Lordthip ſaid, that without the other ciccum- 
:ſtance that hardſhip alone of loſing half the purchaſe-money, if 
carried into execution, was ſufficient to determine the diſcretion of 
the court not to interſere, but leave them to law. So in the caſe of 
Oriel College on a bill to have the benefit of deducting land-tax, the 
court relieved as to the future land- tax, but not as to the paſt. It is 
inconvenient to have this now trumped up; and ſeveral circumſtan- 
ces of weight in theſe ſort of queſtions concur againſt an execution, 
as length of time, &c. 9 


The acts of the family fnew, this ſettlement was waved or laid 
aſide, and given up. They claim under a term in remainder after 
_ ellates tail, which might have been barred by Jobn, who was te- 
nant in tail. : | 


Mrs. Biſcoe has releaſed any demand ſhe could have. John 

thought it reaſonable, that ſhe ſhould have no further demand on 
him and his eſtate: ſo did ſhe think, and on that releaſed. Then 

the equity is, that ſhe did not at the time know of this demand. 
The ſole ground, where a court of equity relieves on the want of 

knowledge is, where the parties are drawa in to do ſomething they 
would not do if known: but a reaſonable woman muſt have done 
what the did, if ſhe had known it. The 1000 J. under the mort- 
gage deed in 1728 was intended as a proviſion by John for his ſiſ- 
ter, who had then no proviſion; then it was in part voluntary by 
him; and ſhe ought not to ſet up this demand againſt his eſtate, 
and at the ſame time claim a proviſion from his bounty, which he 
would not have made, if he had known this; ſo that he was under 
a miſtake as well as ſhe, | | 


| Lokd CHANCELLOR. 


As to the creditors bill, the relief is plain; and the directions of 
courſe, ſo as to part of the ſecond bill; but the queſtion ariſes 
on the relicf prayed againſt the ſettlement, As to that I am in 
_ „ | the 
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the firit place of opinion clearly, that the praying to be relieved + 
againſt that ſettlement in, a court of equity is one of the moſt ex- 
traordinary demands ever ſet up in a court of equity; for whatever 
becomes of that demand, there is no colour to bring a bill here to 
be relieved againſt it, and to have the ſettlement delivered up to be 
cancelled ; for there is no fraud or impoſition to impeach it. The 
only queſtion therefore that can ariſe as to that, mutt ariſe on the 
third bill; and,. whether there are not ſufficient circumſtances by 
way of defence to that demand, is the true queſtion, and not by 
way of relief by ſetting it aſide. The ſecond bill therefore, ſo far 
as it ſeeks that relief, muſt be diſmiſſed ; which brings it to the pro- 
per queſtion on the bill by Biſcoe, whether there is ſufficient ground 
in this court to relieve thereon, and to decree the 2000/. and intereſt, 
or Whether the ſeveral objections made are not ſufficient to prevent 
a court of equity from interpoling to have it raiſed ? The ſettlement 
by Henry the grandfather was to truſtees and their heirs; ſo that the 
legal eſtate was in them; and the effect of that ſettlement was to 
create a truſt of the eſtate for his ſon ſubject to thoſe incumorances 
on it; ſo that he was the owner in equity. The family was not 
vite at peace; but the proceedings thereupon are not material. 
If Jobn the father had had the legal eſtate, the deed in 1694 
would have paſſed it; therefore it does not reſt barely in covenant. 
It is true, he had but an equity; but if he had the legal eſtate, the 
covenant to ſtand ſeiſed in the mean time would have had its opera- 
tion in point of law. There was nothing for the daughters, if 
there was iſſue-male of the marriage. It does not appear this ſet- 
tlement or article (however it is c.lled! was known in the family. 
I am unwilling to ſuggeſt it; but I do not know but there is ſome 
reaſon to ſufpect that John Milton knew of it, the words of his will 
looking: like it: but whether or no is not material. It was after- 
ward diſcovered in the proper hands to find it in; and Mrs. Biſeoe 
now inliſts on her ſhare under it, vi. 2000 J. to which ſeveral ob- 
jections are made: and indeed I have hardly ſeen ſo much litigation 
in a cauſe on a point of this kind, where ſo little ground appears for 


it, ; 
As to the firſt objection, this ſettlement was made after mar- 


if a portion which have been on good conſideration decreed to be performed 


id, to. a | - | 2 1 
{ 4 "in this court, and after a length of time. But it is farther ſaid to be 


and on good voluntary; for though it is rightly admitted, that if a portion is paid, 
conſtderation. it will make it equal to a ſettlement before marriage, yet it is ſaid 
this cannot be ſo: but the words of the ſettlement do not im- 

port that, on which this objection is founded; for it is alſo in 
conſideration of the covenants, grants, and agreements aftermention- 

'ed; and if they had agreed before marciage in that manner, that 

would have connected one with the other, and made it a good 

25 5 conſi- 
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«conſideration: ſo that it appears a ſettlement made for conſidera- 
tion agreed on between the parties at that time, 

As to the: next objeQtion it 1s abt in every caſe, that, ſuppoſing rue are pur- 
"the portion is not paid, the iſſue of the marriage ſhall not have the chaſers mow 
benefit of the uſes of the ſettlement or articles.; becauſe the iſſue — 
of the marriage take from both parties; and whether they per- benefit of the 
form their agreement among themſelves, may be immaterial to 3332 
the iſſue; and ſeveral decrees have paſſed on that foundation, 3 : 
they being purchaſers under both, and conſequently both are ob- 
liged to perform. But there is no occaſion to enter into that; 
for I am ſatisfied, the portion was paid; and I wonder, they have 
made ſo much proof of it at this diſtance of time; and then it ap- 


pe to be for valuable conſideration. 


As to its reſting in covenant and articles, it is partly ſo; but it 
alſo amounts to a ſettlement of the equitable ſtate, he bad, by 
that covenant to ſtand ſeiſed in the mean time. But ſuppoſing it 
reſted in articles, there are ſeveral inſtances of articles on mar- 
riage never carried into execution by an actual ſettlement, yet 
notwithſtanding as againſt thoſe parties and the family, thoſe ar- 
*ticles are decreed to be carried into execution, though not per- 
haps againſt purchaſers. It often happens, that they never call 
for an actual ſettlement of thoſe articles: yet are they conſider- 
ed as ſuch, and many decrees are made on that foundation. As to 
the length of time, it is no objection in this caſe at all; for it 
muſt not be computed from the date of the articles, which was 
long ago, but from the event that happened. If theſe ladies 
knew of the ſettlement, they had no right to this demand till 
failure of iſſue male, which was hut lately, Suppoſing Richard or 
Jobn had left iflue male, and made all thoſe conveyances and ſettle- 
ments, and incurred all thoſe debts; that iſſue male would have a 
right to have carried theſe articles into execution for their be- 
nefit, and to a decree for it, notwithſtanding the behaviour of 
[Richard or Jobn, not as againſt the mortgagees and incumbrancers 
without notice, but as againſt volunteers under John, or as his ge- 
-neral creditors merely. If then the iſſue male would uneque- 
ſtionably have this right, there is the ſame reaſon, the daughters 
: ſhould have the fame benefit. 


-. "As: £0 the waver, I do not underſtand the notion upon which it 
is argued ; for there is no perſon having a right to wave or give up 
:the benefit of this ſettlement. 


As to their claiming under a term in remainder after eſtates 
tail, that is an objection now againſt the raiſing this money, _ 
has happened in ſeveral caſes, particularly in -Goring v. Naſh ; 
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which were both theſe circumſtances; a power of revocation in 

the father; and next the remainder, under which was Lady G- 
ring's claim, was a remainder after an eitate tail in her brother; 
and theſe objections were made; notwithſtanding which I was 
of opinion, that demand muſt prevail, and ſhe had a decree ac- 
cordingly. I took notice in that caſe, that the ſame objection was 
made in Vernon v. Vernon; for there the party claimed after a re- 
mainder in tail, and if the lands had been purchaſed, and a ſet- 
tlement made during the life of Thomas Vernon, he would be tenant 
in tail, and might have barred the remainder : but not having done 


it, nor any act of his importing an intent to do it, the houſe 


General re- 
leaſe relates 
to the parti- 
cular recital. 


of Lords and Lord Ning held, it ought to prevail; and I was of 
that opinion: and beſide the eſtate tail being in the brother, there 
was a power of revocation in the father, which he might have ex- 
ecuted, if he thought fit, and never did: and where the tree falls, 
it muſt lie: if people will not take the advantage, it cannot be 
helped, EE» 8 


The ſtrongeſt and moſt material objection is the releaſe ; but ! 
am of opinion, it would not be conſtrued as a releaſe of this de- 
mand either in point of law or in a court of equity, Firſt it is 
certain, that if a releaſe is given on a particular conſideration recited, 
notwithſtanding that the releaſe concludes with general words, 


vet the law in order to prevent ſurpriſe will conſtrue it to relate 


to the particular matter recited, which was under the contempla- 
tion of the parties, and intended to be releaſed. The particular 
point in conſideration was not relative to this eſtate, but what they 
could have againſt him as repreſentative of his mother, brother, 
or father's perſonal eſlate, to which the words are particularly 
conhned. But there is no occaſion: to rely on the law for this; 


for it is clear, that it would not in a court of equity, it being 


admitted on all hands, and it muſt be ſo taken, that this ſettle- 
ment was uuknown to all the parties: nor did the daughters 
know of this contingent proviſion, beſide which they had no 
other proviſion out ot this eſtate ; and all they could be intitled 
to mult ariſe out of the perſonal eſtate of their father or other 


relations. It is impoſſible then to imply within the general re- 
leaſe that which neither party could have under conſideration, 


and which it is admitted neither ſide knew of; and as this re- 
leaſe cannot have its effect to bar this demand, ſo it cannot be ſet 
up againſt them in a court of equity. The only remaining con- 
ſideration is, whether Mrs. Bz/coe can claim this 2000 J. part of 
the 8000 J. and intereſt, and alſo the 1000/7. under this deed in 
17283 for it is admitted, ſhe cannot claim the 1000 J. under the 


' will of her brother Jobn, if the has this 2000 J. I am a little ſuſ- 


picious, that Jahn, when he made that will, had this in view. 
here is no ground for what is inſiſted on as a reaſon why ſhe 
BR es xs. ſhould 
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Would not have both. The demands, this was intended a ſatiſ- 
faction for, were any claim out of the eſtate of the mother, bro- 
ther, and perſonal eſtate of the father: and there is no ground 
from hence to ſay, the releaſe ſhould be opened, and account to 
be taken of what theſe demands were. It does not appear much 
moved from the bounty of John, but rather the contrary, conſi- 


dering what ſhe was intitled to under the will of her mother out 


of her aſſets, Fc. To what purpoſe then ſhould I ſend it to an 
Inquiry, when. it is impoſſible now to take the account of what 
Was due from the brother to his fiſter at the time of entering into 
this deed ? John is dead; and it does not appear what of the 
_ eſtate of the father, brother, &c. came to his hands, and how 
much Mrs. Biſcoe was intitled to out of it. The reſult then is, 
that they ſtated and adjuſted this as the ſum that was due from 
him at that time; what he gave to his ſiſters was not by way of 


bounty, but ſatisfaction of the ſums due to them; for he made 


the like deeds to the other fiſters; ſo that the ſaying, a reaſon- 
able woman muſt have done the fame, is making a ſuppolition, 
that concludes neither way ; for a reaſonable man would not have 
aſked that. If he had been told of this at. that time, he woutd 
probably have ſaid, that he might ſuffer a recovery, or, if he did 
not, it was no great matter, let them have it. He never did ſuffer 


a recovery. 


Conſequently I muſt make a decree for the raiſing and paying 
this 2000 J. with intereſt at 4 Per cent. and alſo for the 1000 4. 
under the deed of 1728: and in a caſe of this kind, where the in- 
cumbrances ſo nearly exhauſt the whole, I will decree an immediate 
ſale without waiting for the account. But let it ſtand over to ſee, 
if the mortgagees conſent to an immediate ſale. 


Note: Leighton v. Leigbron was cited: where an old intail was 
created in the reign of H. 8. The family had acted as ab- 
ſolute owners in 125 ; and there had been an inquiſition find- 

ing, that ſeveral of the anceſtors were ſeiſed in fee; yet it 
underwent a long litigation, whether a recovery could be 
preſumed from the length of time : and after ſeven trials 
at leaſt, and on proof of the fines being burned, it was 


preſumed by the jury, that a fine was levied ; but not ſuf- 


ficient to do ſo from their acting as owners, 


Leigh 
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Caſe 102, | Leigh wer/us Thomas, June 19, 1751. 


Maſter of the Rolls for Lord Chanelle. 


ILL for account of prize-money, and to have two ſhares 
paid to the two plaintiffs as agents; which, they ſaid, they 
were intitled to under the general articles, on which the cruiſe 


Demurrer for Was ſet on foot; for that, though there was no proviſion at all 


want of Par thergin. for any appropriation of ſhares to perſons afterward ap- 
pointed agents, yet it was ſaid in general in the articles, that the 
Partofa ſhip's crew ſhould have liberty to appoint two agents; that the two plain- 


crew appoint a 
doe. tiffs were appointed agents by a ſubſequent deed and agreement 


gents: ona ſigned by ſixty- four out of eighty, the number of the whole crew. 


bill for ec. They brought this bill therefore not in behalf of the whole crew, 
count the ret but of themſelves. (who were two of the number) = of the ſaid 


muit be par- 


tes —-bixty-four, 


| Demurrerfor not mak ing the whole crew parties. 


Againſt the demurrer. There are ! caſes, where on account 
of the number it is im poffible, where it will be ſofficient: though al 
the perſons intereſted are not made parties; as in the caſe of vo- 
luntary ſocieties, as the bubbles in 1720; of the commoners of 
Tunbridge Wells, of rights of a filhery-; of tenant rights in the 
North; in which one alone may bring a bill; fo where lands are 
directed to be ſold for payment of debts, though there are ſeveral 
:creditors, one may bring a bill in behalf of himſelf and the reſt, 
and they are ordered to come in under ihe decree.; ſo of legatces, 
though but a few, one alone may bring a bill; and in ſeveral other 
.caſes, the court allowing it from neceſſity. Ucre they may come 
in under the decree for account. 


Sir Jobn Strange. 85 * 


The ſubſequent apreement cannot be conſidered as binding on 
all the crew in general; for they have till a right to ſay, though 
ſome particular perſons on any foundation, as generoſity, Sc. had 
agreed to give the plaintiffs that particular benefit of having two 
ſhares on their ewn account, that not being in the general articles 
ſubſcribed, they could not be bound thereby; it is impofſible 
therefore to have this account taken without bringing before the 
court the reſt of the ſailors not ſigning that agreement. If made 
plaintiffs, they could not be warranted to do that without their 
conſent : then they cannot be added as defendants after the de- 
cree, to litigate this particular right ſet up by the plaintiffs as 
they would, "if made defendants in the original ſuit, So that this 

1 bill 
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bill being only by the two agents in their own names claiming a parti- 
cular proviſion for themſelves, which they are not intitled to under 
the general articles, but derived from particular people only, the de- 
murrer is proper. As to the other queſtion of the bill being on be- 93 | 
half of the ſixty- four there mentioned, it is of the firſt impreſſion ; of principal. 
being by agents who have no authority to ſue, at teaſt in their own 
name, as they come into this court, if they had authority to ſue, the 
muſt bring the action in name of the principal. No doubt but a bil] & fewereci- 


may be by a few creditors in benalf of themſelves and the reſt, to have 07 bet -_ 


for themſelves 
an account of real and perſonal eſtate for relief of all; and then the de- and the reſt; 
cCree lets in all the others; and they are conſidered as plaintiffs, that = __ oy 2 
bill not being confined to a ſelect number: but there is no inſtance Jeu wr ht 
of a bill by three or four to have an account of the eſtate, without 

ſaying they bring it in behalf of themſelves and the reſt of the cre- 

ditors : otherwiſe the executor may account to all the other credi- 

tors in other bills. And though you are to make ſeveral parties 

_ plaintiffs, if any die, that does not abate the ſuit ; the right ſur- 

vives; as in a joint action at Jaw it abates not by death of one; the 
ſarviving plaintiff may ſuggeſt the death of his companion, and 

that ſuit will not abate, It is impoſiible therefore to have this ac- 

count taken in the manner it now ſtands, Whether they will be 

_ authoriſed to bring a bill in behalf of the whole crew to litigate it, 

will be for their conſideration : but at preſent it is a new bill by 

the agents in their own name, and claiming a particular right, 

which they are not intitled to againſt the proprietors in general, and 

cannot have a decree without the other perſons who have a right to 

litigate it. 


9 


The demurrer therefore ſhould be allowed. 


Thomas verſus Britnell, June 20, 1751. Caſe 103. 
At the Rolls, 


SfFOHN IVI, in the beginning of his will, recited, that he Wills conftru- 
had made a former will in life of his wife, in which he had — 
given to her all his real and perſonal eſtate; that he had the miſ- charge real e- 
fortune to loſe her, and therefore he makes this will for the diſ- 1 
poſition of the ſame. Firſt, he orders all his debts and funeral on) by 
charges to be honourably paid after his deceaſe. In a ſubſequent implication on 
clauſe he deviſes particular premiſes, enumerating them, excepting Further nan: 
H. and R. all which enumerated lands, except H. and R. he de- cation bs 
viſes to truſtees by and out of the money ariſing by ſale, and out of *frerward de- 
the rents and profits thereof in the mean time, in the firſt place A 

pay and diſcharge his debts, funeral expences, and all legacies given 
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by this will, or by other. writing under his hand.” Tie afterward 


goes on and ſays, that H. and R. ſhall be in the firſt Pcs for Pye 


ment of the 1 ns mentioned in his will. 


Plaintiffs brought this bill as creditors of teſtiter to have the real 
eſtate by the will ſubjected to payment of their debts, in aid of the 


perſonal, ſo far as that proved deficient; inſiſting that his whole real 
eſtate was by the will eſtabliſhed as a fund for payment of debts; 


and whether the whole, or any and what part, of his real eſtate was | 


| _ to debts, was the queſtion, 


Sir 2 "ENG 


The word ſame muſt relate to that real and perſonal eſtate before 
given; and if it had ſtood on that and the word Inprimis only, I 
ſhould have no doubt but that his whole real eſtate would be ſub- 


| je to the payment of debts; not from any expreſs mention made 


that they ſhould be a charge « on his real eſtate, but from that con- 
ſtruction the court makes for benefit of creditors, and that men 
ſhould not fin in their graves: as in Lord Warrington s caſe, where 
teſtator ſaid, he made his will for the diſpoſition of all his worldly 
eſtate; Imprimis, he ordered all his debts to be paid; the court 
there put that reaſonable conſtruction on it, that being introduced 
with the diſpoſing of all his worldly &/Zate, that ſhould take in lands 
as well as perſonal eſtate, and the real was therefore ſubject to pay- 
ment of his debts. Here it is rather ſtronger ; becauſe he has ex- 
preſsly taken notice, that there was real and perſonal eſtate, But it 
mult be conſtrued farther, as a conſtruction is to be put on the whole 
frame of the will, not on a particular word.. Here is no expreſs de- 
claration in the outſet bf his will, that his whole real eſtate ſhould 
be charged with payment of his debts Therefore it is neceſſary to 


look farther into his will, ang ſee what was the intent of teſtator, 


who is not bound in fact, though bound in honour, to make ſuch 
a diſpoſition for his creditors, Conſidering the whole, he has ſub- 
jected the greateſt, but not every, part of bis real eſtate to payment 
of debts, having excepted a particular part and applied it to another | 
purpoſe, not intending that H. and R. ſhould be liable to be 
ſwallowed up by creditors, to the prevention of the legatees under 
his will; but afterward directs what ſhall be done with H. and R. 


He had perſonal eftate, he conld not exempt from payment of his 


debts: he had real, the whole or particular part of which he might 
ſubject. In declaring his intent as to that, he exempts H. and R. 
entirely, reſerving them as a fund for legacies only. On the clau- 
ſes therefore altogether (and which are the only clauſes by which he 
expreſsly charges his land therewith) he conſiders, how far his real 
eſtate ſhall be hae to creditors, and then thought himſelf at 
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liberty to apply the other part to ſatisfy legatees. Therefore, though on 

the firſt part the court might take the Whole real to be charged with 
.debts, yet as there is no expreſs lien on the real by theſe general 
-words, and afterward, he diftributes ſuch part of his real for debts, 
and ſuch for legacies, it is too much to lay hold on the general words 
to ſay, the whole ſhould be charged with payment of debts, It 
can be done only by implication oa the general words; which may 
be explained afterward, and that implication deſtroyed. Conſe- 
quently the plaintiffs can only have a decree for an account of the 
perſonal eſtate in courſe of adminiſtration, and then the other parts 
of the real eftate, except H. and R. for e of their debts. 


Chicot ver/us Lequeſue, June 21, 1781. Caſe 104. 


N bill to ſet afide an award, it was infiſted, the only relief can Award, 
be in this court, however partial, corrupt, &c. the award is; Irone arvitra- 
the parties not having proceeded under the ſtatute 9 & 10 K. Vill. tor makes im- 
cap. 15. which gives a ſummary remedy even to courts of law, pro- Proper d 
ration, he wi 
vided they purſue that ftatute : but this is not a ſubmiſſion made an be made to pay 
order of any court, and therefore the obligor in the bond cannot de- colts: and ſa- 
fend himſelf at law by ſaying, the award is partial or corrupt. e 
| * Then no court of law can give relief: it muſt be in equity, which judgment on 
often ſets aſide awards, and gives that relief ariſing out of the caſe, 2 3 
as by directing accounts, or granting injunctions to ſtay all legal 1 
proceedings which had been on the foundation of its being a good be put in iſſue, 
award. Though bills of this fort come with ſome prejudice, as ar- ® n 
bitrators are of the parties own chuſing, and in gencral this court 
lezns very hard againſt them, yet if on | partiality it ſhould not re- 
| Heve, it would give arbitrators too great power, and prevent this 
expeditious attaining juſtice. The queition then is on the merits 
and evidence on both fides, whether this award ought to ſtand? 
Of the three arbitrators, &, Vine, and Mybill, the award was made 
without the latter hearing it, or having an opportunity of confer- 
ence to convince the others, or be convinced, Two cannot ex- 
clude a third. 2 Ver. 514. 3 Vill. 362. If arbitrators give not 
ſufficient time, or award upon accounts without looking into them, 
or will not hear, or but one ſide, a court of law would infer that 
miſbehaviour mentioned in the ſtatute in not acting as a fair judge; 
then this court will go by the ſame rule. It ought to be as fair and 
open as a trial by jury. Wherever a number by election of the 
parties are to exerciſe a judicial authority, as it is to be final in the 
firſt inſtance (almoſt the only caſe where ſo) theſe judgments 


ſhould be fairly and openly, or equity will interpoſe. Award with- 


” — 


3 - Lordſhip ſaid, it would be very ſtrange if there could be no defence at common law 
on an action brought on an award by corruption; but he knew no caſe of that. 


out 
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outihearing, though juſt, is not good; for it is juſt by accident. 
If a corporate body i is to do a corporate act, not on a corporation 
day, every member ſhould be preſent; as determined by Your 
Lerdſhip in B. R. Corbet Kynafton v. Mayer of Shrewsbury, where 
fifteen aldermen concurring, as found in the verdict, the whole 


court held it a void act, the ſixteenth not being ſammoned. whoſe 


O : 
reaſon might have convinced the reſt. So wherever powers are de- 


legated. It is in evidence, that at a meeting Vine faying, © he 
ce would conſider and judge on plain facts,“ G. ſaid,“ he ſhould 
not mind facts, that being convinced Mr. Lerellier had miſuſed 
* the Lequeſnes, and having it now in his power, he would malct 
his repreſentatives.” 


Lord Chancellor ſaid, he would require a very particular anſwer as 
to this fact, before he would let this award ſtand ; for no Judge, | 


publick or pavate, ought to ſay ſo. 


The anſwers given for defendant were, that they were words of 
warmth and paſſion, ariſing from the heat of the debate between 


Vine and G. and that this was the reſult of his judgment af- 


ter having entered into the merits. Next this fact was not put in 
iſſue, there being nothing in the bill relative to it, the charges be- 
ing only general as to partiality and ſome ſpecial charges as to other 
matters; ſo that it came into the cauſe by e by depoſitions at 


the hearing. 


LoRD CHANCELLOR. 


J have not received an anſwer to my ſatisfaction to that, which 


was ſaid by G. the arbitrator, who appears to be the principal judge 


in this matter; and made this declaration (as it is ſworn) at the only 
meeting, in which all the three arbitrators met, which was at all 
material; and which was, if true, declaring a direct wrong, a par- 
tial rule of judging and miſtaking his office ; not being an arbitrator 
to fine the parties, or to go according to his belief only, but accor- 
ding to evidence, ſuch as the nature of the caſe would admit, and 
decree a ſatisfaction to the parties. Suppoſing they were words of 


_ warmth only, they were a declaration made by a perſon who 


was to judge; and if he carried that heat and paſſion into execu- 
tion, I ought not to ſuffer it to ſtand. If it was the reſult of his 
judgment on the merits, it was a partial reſult. It is very near 
to the caſe of Mr. Ward of Hackney v. Periam, for which I have 
ſent for the Regifter's book. Lib. B. Fol. 217, 1720. It came 
twice before the court; and was a bill to ſet aſide an award by 
Halter and Floyd, two perſons out of three, (juſt as this is) who 
Joined in making it. It was a reference to put an end to a cauſe 
Jong depending, in which an account was before the maſter. 
There was a clauſe in the bond of ſubmiſſion, that the ſubmiſ- 
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Gon ſhould be made a rule of court on motion of either party. 
After the award made, plaintiff moved B. R. to make that ſub- One cannot 
miſſion a rule of court, and the ſame day moved to ſet the award move to ſer 
aſide, which he could not do without its being made a rule of — 
court, A rule was made to ſhew cave, why it ſhould not be mace rule ot 
ſet aſide on partiality and miſbehaviour in the arbitrators. On ſhew court. 
ing cauſe the court was divided; and ſo the award could not be 
ſet afide, Then defendant moved for attachment in not pe for- 
ming the award. The court was ſtill equally divided; ſo no at- 
tachment could be; conſequently Periam could have no advantage 
of the ſubmiſſion being made a rule of court, and therefore 
brought a common action on the bond of ſubmiſſion. Plaintiff 
brought his bill in this court merely to be relieved againſt the 
award, praying no other particular relief except the general. 
There is indeed a diſtinction between the two caſes, that being a 
reference in a matter in difference in a cauſe before; ſo that if 
that was ſ-t aſide, there would be no want of relief, becauſe the 
account would go on before the Miſter. Defendant by his an- 
ſwer inſiſted, that this was determined by B. R. and therefore the 
award ought not to be ſet aſide. It was heard by Lord Maccle/- 
field, 21 April 1719, who was a little ſtaggered with the pro- 
ceedings in B. R. being an award by virtue of a ſubmiſſion within 
the act of parliament, and doubted, whether he ſhould enter 
into it to give relief, when the whole matter was ſubject to the 
juriſdiction of a court of common law, who had inquired into 
it, and was not of opinion to ſet it aſide ; all he did therefore at 
firſt, was to refer it to the Maſter, to tate what had been done 
in it by B. R. who ſtated as aforeſaid. On this Lord Macclesfield 
was of opinion, there was no determination of B. R. either way, 
not having thought fit to ſet aſide or to affirm the award, becauſe 
| they refuſed the only proceſs to carry it into execution, an attach- 
men; and therefore he held, and very rightly, it was as a bare 
bond of awerd without being made a rule of court; and if a 
court of common law, which had this ſummary juriſdiction, re- 
fuſed to exerciſe it, and left the party on one ſide to take relief by 
his action, it left the party on the other to take relief by bill 
in equity. Then Walker having faid, he would make Ward pay 
the coſts (which was relative to the ſuit before the Maſter) it was 
| ſuch a declaration, that though Floyd, the other arbitrator, joined 
in the award, as has been done here, notwithſtanding that, the 
court decreed ſatisfaction to be acknowledged on the judgment on 
the bond of ſubmiſſion; and decreed Walter who had joined in 
this award after this declaration of his, to pay the coſts of the 
ſuit, This was a very juſt decree, and is a very ſtrong authority 
as to the general queſtion, unleſs an anſwer is given, which brings 
it to the other anſwer to this of the fact's not being in iſſue; which 
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is conſiderable. It does not appear, that that declaration of Wal- 
EKer's was put in iſſue in that cauſe: and no weight is to be laid 
on the objection in point of form and regularity ; for if a bill 1s 
to ſet aſide an award, bond, or deed for fraud, impoſition, partia- 
lity, or undue practice, it is not neceſſary in the bil to charge 
minutely every particular circumſtance ; for that is a matter of 
evidence, every part of which is not to be charged, But not- 
withſtanding, when the cauſe turns on it, and no notice or op- 
portunity is given to the other ſide to anſwer it, the court ought 
if poſſible to put it in ſome further method of inquiry. As there 
has been no oportunity for defendant to examine as to this, and 
the plaintiff might have examined the other arbitrator Mybill, 
which he has not done, reſting it on the examinatton of Vine, 


I will direct G. and M. both to be examined on interrogatories 


before tae Maſter relating to it: but if it ſhould come out, that 
G. did make that declaration, T ſhall follow the precedent, and 
make G. pay the coſts; for notwithſtand] ing an arbitrator is an 
indifferent perſon, if the court was not to lay weight on ſuch 
things, arbitrations would be very arbitrary things indeed. > © 


Caſe 105. Exel verſus Wallace, Tune 22, 17 51. 


PPEAL from me decree at the Rol opon the ſecond 


Ante 28 Jan, 4 point. 
1750; | 


ben whvy . plaintiff, 3 The ſettlement is abſurd, as it now 


eſtate ſettled ſtands; and there ſeems to have been a line left out in the in- 


in truſt for groſſment, which would have made it ſenſe, the word 7/ue having 
huſband 


and wife for DO Correlate. The intent of the parties was to make a proviſien 8 


life: after for a family- ſettlement; an intereſt thereby veſted in Milliam 
e L6H the ſon, and ſuch an intereſt as gave him the whole. It is in 
truſtees io Nature of an executory deviſe, or executory truſt, which ſtands 
abgn it with on the ſame foot. Its being in futuro will not prevent its veſting, 
ede any more than if it was a mitten of freehold eſtate, there being 
edelt ſon; no difference; Matthew Manning's caſe ; for if that is limited to 
ray of A for lite, remainder to his firit ſon; as ſoon as the ſon is born, 
W way it veſts in him, though liable to be deveſted; as if the ſon fhould | 
daughters. die in life of hs father, who ſhould leave inother ſon, he would 
2. 27 teins be then his firſt ſon ; like a limitation for life to a father, re- 
„ dens mainder to all his children, the firſt child takes the whole, bat 
ther's death, liable to be deveſted on the birth of other children. But this 
* ſon ſurvived his father, and there never was a ſecond ſon. In 
of a ſon, who general, though perhaps not in all cafes, the conſtruction of 
died without truſts and of the limitations of terms by deed is the fame in a 
ty 4a coyrt of equity as of law, that there may not be different rules of 


ther's life, 
| Property. 
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property. Lord Norfolt's caſe, the firft reſolution. It is veſted. 


abſolutely, not for life only; which would be contrary to law; 
for there cannot be a limitation to one unborn for life only, re- 
mainder over, Humberſton's caſe. But ſuppoſing on the firſt 


words it might have been a doubt what the quantity of the eſtate 


would have been; theſe were articles conſidering the perſons as 
not in being, ſo that they need not ſtay for their births for the 
carrying it into execution; and if they had come for that, no in- 
tereſt leſs than an eſtate-tail would the court have decreed the firſt 
ſon to take ; for the court cannot conceive a defire to make a 
perſon unborn tenant for life. Where the limitation is to huſ- 
band for life, to wife for life, and to the firſt ſon, without ſome 
words appearing on the face of the inſtrument itſelf, as to truſtees 
till the fon attained twenty-one, or to ſuch ſon as ſhould be li- 
ving at death of the father and mother, there is no inſtance of the 
court's. reducing the limitation to the firſt ſon merely on account 
of the nature of the eſtate as being a perſonalty. Though in 
eſtates of inheritance the want of words of limitation will leſſen 
the intereſt of the perſon to take, it is otherwiſe of chattels real 
or perſonal things; for the intereſt of the taker will be increaſed 
by the want of words of limitation. A copyhold eſtate is alſo 
compriſed, in which William the ſon would have a remainder 
in tail veſted in him on his birth, ſuch an intereſt as at a particu- 
Jar age he might have barred, and prevented the limitation to 
the daughters taking effect. Then the court will ſuppoſe, they 
intended to veſt as great an intereſt in the other part of the ſettle- 
ment, which will give him the abſolute intereſt thereof; for ſuch 
is the conſequence of intailing a chattel. Theebridge v. Kilburn, 
12 March laſt, was ſtronger than this for an abſolute veſting of a 
term without any ſuſpenſion. In 2 Bal. Lord Coke ſays, the law 


_ delights in and favours always the veſting eſtates. The fame in- Ante. 


convenience ariſes in the caſe of every real eſtate, that the eldeſt 
ſon may on coming of age ſuffer a recovery, and take it away from 
his younger brother: whereas in the preſent caſe it only bars the 
daughters. The inconvenience and abſurdity of the contrary 
cConſtruction is much greater, giving it to the daughters notwith- 
ſtanding this ſon (who lived till near nineteen) or any other ſon 
had left iſſue; which might have been the caſe. There is a con- 
ſiderable property of this kind; and the ſon coming of age might 
want to make a ſettlement of it; which could not be, if it was a 


contingent intereſt till death of father and mother. It is object- 


ed, here is the word then, which denotes, when this ſhould take 
effect, and points out the death of ſurvivor, till when the eldeſt 
ſon ſhall have no intereſt: but that word only points out the 
time when the conveyance is to be made, and is a moſt triflipg 
circumſtance to let the intereſt of an age depend on, Expreſſo 
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corum que tacite, &c. and the truſtees would be bound to do that 
merely by being truſtees. Even in Lord Beauclere v. Miſs Dor- 
mer there was the word Zhen in the will, and ſtreſs laid thereon for 
the ſame purpoſe to tie it down to a particular point of time ſo as 
to deſcribe a ſon living at time of the death: Your Lordſhip held 

it incapable of that ſenſe, and as the reſt of the will had meant at 
any time, then would make no alteration. In Theebridge v. Kil- 
burn a much more ſignificant word, immediately, your Lordſhip did 
not think of conſequence to make a real variation in the ſenſe. 
The direction to the truſtees to aſſign will make no difference; 
for all truſts are more or leſs executory ; and it is now to be 
taken, that there is no material difference in point of limitation, 
whether it is executed or executory, as whether it 1s in truſt to A. 


for life, Sc. or in truſt to convey ; which is the ſame thing, being 
truſtees both for the prom and alſo to 19 0 the eſtate. 


For de e Wallace and bis wife, This is a 8 caſe, 
and a queſtion of conſtruction peculiar to this deed; for if on the 
one hand defendants claim under the limitation x an eſtate after 
an eſtate-tail to another, it is clear, they cannot have it: but if 
they claim on a contingency, which neceſſarily muſt happen 
within the compaſs of a life or lives in being, they are intitled to 
it: ſo that the law is clear, when the queſtion of conſtruction is 
once eſtabliſhed. It ariſes on the conſtruction of the limitation 


of the truſt of a term; which is to be conſtrued in the ſame man- 


ner as an executory deviſe of a term. 1 Yer 234. It is alſo made 
by a father for a proviſion firſt for ſons, then for daughters, of 


the marriage; and in that light is intitled to all the latitude and 
benignity of conſtruction the court can give it; and alſo becauſe 


it is on articles, and a truſt to be executed by an aſſignment. 
There is indeed weight in the argument of no ſenfible diſtindtion 
between truſts executed and executory. That only proves, that 
truſts executed are intitled to the ſame latitude of conſtruction as 
executory: but it cannot be thence argued, they are to have a 

reater. This is on a truſt not executed, but which according to 
that diſtinction is allowed the utmoſt latitude. It is not to be 
wondered at, if the father did not take in all poſſible caſes in ſuch 
a ſettlement as this. It 1s only a ſettlement of part, which pro- 
ceeded from the bounty of the wife's father, nothing moving 
from the huſband in this ſettlement ; and there was another ſet- 


tlement referred to, by which a jointure was made on the wife; 
ſo that it is only a partial addition, not the great proviſion. An 


argument is drawn from copyhold being in this as well as leaſe- 
hold: though by operation of law, words applied .to copybold, 
many have a different conſtruction from words applied to leaſehold, 


yet plainly in the intent of the parties ey: did not know that, 


1 | but 
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but meant, the copybold ſhould follow the leaſehold ; becauſe it 
was only a ſmall cottage and few zcres, part of this very farm; is 

| therefore limited in the ſame manner and by words proper only to 

the leaſehold, viz. to William, his executors and adminiftrators. 

But if they did know the difference. it is not material; for in Forth , will. 663. 

v. Chapman the ſame words had a different conſtruction as a 
ed to real and to perſonal eſtate; and that on ſolid principles, t 
give way to the intent of the parties as far as pothble, mee 
the rules of Jaw, and avoiding all the inconveniencies thoſe rules 

Were eſtabliſhed to prevent, vlg. perpetuities, and to be aftuti 1 in ſo 
doing, On the ſame principle in a limitation over after a dyin 
without iſſue is the extended conſtruction made as to freehold, 
and the confined as to perſonal, eftate, Therefore in all caſes of 
wills, truſts of terms, Sc. the-court, if it can find words, will ſup- 
port the limitation over, becauſe it was intended. But where 
there are no words, the court cannot alter the rules of law, and 
that was, Theebridge v. Kilburn, which was like Mils Dormer's : 
caſe, there not being a fingle word to tie it down to a dying 
without iſſue in the compaſs of a life in being, and the court could 
not reſtrain it by an abſolute ſuppoſition, Tn one of the caſes a, Wil. 563. 
ſtreſs was laid on the word ſeaving; in Pinbury v. Elkin on then; 
and ſeveral other words have been laid hold on. In this deed a 
perpetuity was never intended; for the perſons to take after the 
«<ſtates for life of huſband and oth were to take abſolutely and 
there never was to be a limitation over grafted on it, the limita- 
tions over being on the contingency of their not taking. The 
truſtees were to aſſign to ſome perſon, who was then to anſwer 
the deſcription, and to take it abſolutely. By the plaintiff's con- 
ſtruction if a ſon had been born, who lived a very ſhort time, the 
whole truſt would velt in him, and go on his death to his father, 
and ſo the daughters would be cut out? and though it may be 
ſaid, there is no hurt in that, as the father might give it to whom 
he pleaſed, the ſettlement goes on another ſuppoſition, not truſt- 
ing the father; for they would not have made ſuch a ſettlement, 
if they had truſted to his generofity, The words ſay, the eldeſt 
on; ; then there muſt be a time, when it is to be Judged, who is 
the eldeſt within the meaning. Plaintiff ſays, the moment a ſon 
is born. Defendants ſay, the time when the truſtees are to exe- 
cate the truſt, Eldeſt was never tied down to mean firſt born. 

In Lomax v. Holmden Your Lordſhip held it ſynonymous to firſt 
ſon for the time being, who ſhould take. Any ſon then eldeſt at ante 22 july. 
death of ſurvivor would anſwer that deſcription. In all caſes of 749. 
ſettlements with a view to portions or proviſions for children de- 
ſcribing them as ſons or daughters, eldeft or youngeſt, the court 

Wyaits till the time to fee who will anſwer the deſcription ; as in ante 2 Mar 

Lord Teynham v. Webb Your Lordſhip held, the time was the 175 . 


commencement of the term in poſſeſſion. It is admitted, that 
Vo L. II. e in 
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if there were other ſons, it would have gone to the ſecond born; 
which ſhews, the time to ſee, who is to take, is not the birth a | 
the firſt; then it muſt be the death of the ſurvivor. It is ſaid, 

might deveſt; but that is impoſſible of a perſonalty. The in- 
ſerting a line, Uuppoled left out in the ingroſſment, would make 
it a new deed: but it is quite otherwiſe: it is to go to the eldeſt 
ſon without words of limitation. The blunder here is only from 
endeavouring to be more particular, He might have uſed either 
for wan? of ſuch iſſue, or ſuch ſon, and there is ſenſe in it. Whoe- 
ver is eldeſt ſon then, ſhould have it: if none, then to the daugh- 
ters. It is ſaid, he has not thought of the iſſue the ſon might 


c have, and die in his father's life: but he has not thought that a 


probable caſe, nor of providing for grandchildren ; that will not 
overturn the 1 nor is it the Po caſe. 


Loxp CHANCELLOR. . 


This has been ſaid on the part of defendants to be a particular 


caſe not falling under the deciſion of any former precedent: for 


laintiff the contrary is ſaid, and that it is to be governed by ge- 
neral rules and general precedents. I am of opinion, this is a 
very particular caſe; and though to be governed undoubtedly 
as all caſes whether general or particular are) by the general 
rules of law and equity, and the natural inferences from thence, 
yet is it a caſe not like any one precedent and determination 
mentioned, and therefore the counſel on both ſides are not able 
to cite any coming up to this. The general queſtion is on tbe 
right to this leaſehold, and depends on this, whether the truſt of 

this eſtate was veſted in William Oxford fo as to be tranſmiſſible 
to his repreſentative at the time of his death? Plaintiff inſiſts, it 
was, and that it became part of his perſonal eſtate : the other 
fide, that it was not, but only a contingent intereſt that might or 
might not ariſe on an event, which has not happened: which 
depends on the conſtruction of theſe articles. This is a particu- 
lar caſe, firſt becauſe this is plainly not the principal marriage ſet- 
tlement on this marriage; for there was another made by and 
moving from the huſband, taken notice of in this very deed. This 
was additional by the wife's father for benefit of the family; con- 
ſequently it is not neceſſary in caſe of ſuch a ſettlement to 
make ſuch a conſtruction, as thould provide for all the iſſue of 


the marriage in ſucceſſion, who were provided for by the other. 


The next conſideration is, that here is a different direction and 


different kind of 20 of truſt in the caſe of the father and 


mother, and of the eldeſt ſon and daughters. An argument is uſed 
upon the diſtinction between truſts executed and executory ; and 


detendants would take advantage of its being an cxecutory truſt as 
to 
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to the iſſue, and the truſtees directed to convey. The other ſide 

cContend, that it is cut of the queſtion, and allude to what I ſaid 
in Bagſhaw v. Spencer, I did not there ſay, no weight was to be Ante 12 
laid on that diſtinction, but that if it had come recently before a 
me, I ſhould then have thought, there was little weight in it;: _— 

that I ſhould have that deterence for my predeceſſors as not to cutory. 

lay it out of the caſe: not intending to ſay that all which my pre- 

deceſſors did was wrong founded; which, I defire, may be re- 

membered, This is neither of thoſe caſes, and is ſpecial therefore 

in that reſpect. Here is a different and diſtinguiſhed declaration of 

this truſt, He has made it, what is called a truft executed during 

life of the father and mother, the eſtate being veſted in truſtees to 

permit them one after the other to receive the profits during their 

lives: not going on afterward in that form, but that the truſtees ſhall 

then affign the term to the eldeft ſon of that marriage: ſo that it 

is a mixed caſe, and ſeems by penning it in that manner to have a 

different intent from the common caſes ; therefore I am of opinion, 

that during life of father and mother none could call for an aſſign- 

ment of this term, the legal eftate being intended to remain in the 

truſtees: in that reſpect therefore it is very like the caſe happening 

in the moſt uſual and ſkilful method of ſettling terms on mar- 

riage ſettlements by conveyancers; v/2z. to veſt the term in truf- 

tees, then to declare the huſband to be permitted to receive the 

rents and profits during life, afterward the wife to do the ſame if 

intended to be her jointure, and afterward to affign the term to 
- fon as ſhould firſt attain twenty-one: the reaſon of which 

| , that if they did it otherwiſe, 'they could not carry on the limi- 

ration to the ſubſequent ſons, and therefore direct that no con- 

veyance ſhall be of the truſt of the term for benefit of the 

ſons of the marri:ge, till the firſt fon attains twenty-one. There 

is therefore a plain difference from the penning of this truſt, ma- 

king it executed (as it is called) i in life of the father and mother, ex- 

ecutory afterward. But it is inſiſted, whoever was firſt ſon, the 

term would veſt in him on his birth; for it muſt be admitted, there 

is no way to make it veſt if not on birth of the firſt ſon. If then 
that ſon dies, it ſhall go to his repreſentative, which is the father, 

if he is not capable of diſpoſing of it. The other fade contend for 
a ſuſpenfion until death of the father and mother, and then that it 

ſhould be aſſigned to ſuch perſon as ſhould be eldeſt ſon at death 

of ſurvivor. But it is ſaid, the conſtruction of the truſt ſhould be 

the ſame as of the legal eſtate, and that will make the intereſt veſt, 

though not in fact in the poſſeſſion, which only will be ſuſpended. 

That is the common conſtruction, where the words and intent of 

the parties require it: but in this caſe there is beſide attending it, 

a direction to aſſign together with the rents, iſſues, and profits; | 


which has not been obſerved on; and which ſhews an intent, that 
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the; conveyance. ſhould not be made to that eldeſt ſon, onal he was 
intitled to thoſe rents and profits; for they had in view, that if the 
father and mother both died, and the conveyance could not be made 
immediately, the truſtees ſhould then aflign with the profits accrued 
from their death ; which ſhews the intent, that no child ſhould be 
intitled under the truſt of this term to any intereſt in the eſtate un- 
til intitled to the rents, Cc. for which he ſhould be able to call at 
the ſame time, as he could call for a conveyance, which could not 
| be immediately. on his birth, This truſt ſpeaks another thing; 
| that the aſſignment all be made to that eldeſt ſon deſcribed there 
| at ſuch time, as he was intitled to the rents and profits of the eſtate, 
which could not be until death of the ſurvivor of father and mother. 
But great inconveniences are objected from this. It cannot be 
denied, that ſome may be ſuggeſted from the conſtruction on either 
ſide: for plaintiff it is ſaid, that from defendant's conſtruction, if 
two or three ſons are born, and died in life of their mother, dea 
ving children, their iſſue would be deprived of the benefit of the 
truſt of this term. The inconvenience ſuggeſted on the other fide 
is, that if a ſon is born, who lived but a week or a day, the whole 
truſt of it would veſt in that ſon, and go on his death to his father, 
by which the daughters would. be cut Out. But really in the view 
of the parties the Inconveniencies, ſuggeſted - ON defendant” s fide 
againſt plaintiffs's conſttuction, are the Porcateſt, VIZ, the cuttin 
out thoſe intended to be particularly provided for by this deed, the 
daughters, rather than the cutting out the iJue of the eldeſt or 
other ſon. So might his father do; for their conſtruction will not 
make the eſtate go to the iſſue of that eldeſt ſon ; for he takes the 
truſt of the whole. It is not neceſſary to go like the caſe cf a limi- 
tation of real eſtate in a marriage- ſettlement. Bot this is very little 
more inconvenience in reſpect of an eldeſt ſon, than that inconve- 
nience which ſometimes eriſes from ſuch liaitation of terms in 
marriage- ſettlements, as J have before mentioned. In that caſe it 
way be ſuggeſted, there might Have b-en an elder fon, who lived 
until twenty-one, married, and left children at his death, who by 
this declaration of truſt may be cut out: yet that may frequently 
happen from this method invepted by the conveyancers. They 
| ſeem to have had ſomething of that kind in view, only expreſſing 
it aukwardly and incorrectly, that it ſhall be alſigned to the eldeſt 
ſon, not ſaying at twenty-one, but ſtill meaning that ſon who ſhall 
- attain the time of- receiving the rents and profils.: On the whole 
| therefore the intent, of the parties was, that this ſmall leaſehold 
eſtate, which moved from the wife's father, and ſetiled collaterally 
to the principal ſettlement, ſhould be a proviſion for ſuch ſon, as 
- ſhould be eldeſt at death of ſurvivor ; at which event the alignment 
ſhould be, made to him, and not before; and he would be then i in- 
titled. to call for the rents and profits of the eſtate; which. right 
- was to meet and concur at the ſame time as the right to call for 
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the conveyance, If indeed there was no ſon at that time, they 

ſhould convey it to daughters if in being. It is not a remainder at- 

tempted to be limited on this truſt of a term: but like Loddington 

v. Kime, which, the court ſaid, was not an attempt to mount a fee 

on a fee, buta ſe>-fimple with a double aſpect: ſo here is a traſt of 

the whole reſidue of the term with a double aſpect; in one event, 

if there is an eldeſt fon, the whole truſt of the term to be conveyed 

to him; if not, to the daughters. This manifeſtly in the event as 

it happened, le the intent of the parties; and the leaſt incon- 
venience will ariſe, as this tends not to make the eſtate go back 

to the father to the defeating the perions intended to be thereby 
provided for. It is objected, that here is copyhold included, which 

is Covenanted to be ſurrendered; but that is in ſome me beg- 

ging the queſtion: for if this is the true conſtruction of this agree- 

ment, the copyhold ought to be ſettled in that manner. Why 

might not the copyhold be intended to be ſettled to ſuch perſon, 

as ſheuld be eldeſt fon at death of the ſurvivor ; which would be a 

very good contingent remainder, and not void at law ? But ſuppo- 

ing it otherwiſe, it is within the caſes of Forth v. Chapman and Lord i Wil. 66;. 

Glemrchy v. Bofuille x which will. warrant the making a different Tal. z. 

conſtruction; the ground being that though freehold and leaſehold a different 

are compriſed i in the ſame form of words jointly, yet the court may conſtruftion 
ut a different conſtruction according to the nature of the caſe and — 


to anſwer the intent; which if right in thoſe caſes, why not ſo ing to the na- 
here? ; ture of the 


eſtate 
I am therefore of the ſame opinion with the Maſter of the Rolls, 
that this is gone over to the daughters, not to go according to the 
ſtatute of diſtribution 3 and the decree muſt be affirmed, 


Gaſon verſus Wordſworth, July 3, 1751, Caſe 106. 


"O TION to direct depoſition of witneſſes, taken EY Poſt, 11 July. 
de bene eſſe, to be read in chief. | 


For bjendant it was ſaid, though this was allowed, where the Depoſitions 
witneſs cannot be come at for a ſecond examination, yet here was 4 bene e/t 
not an abſolute impoſſibility of having an examination in chief © ng — 
which is always neceſſary. An examination was now depending in examination 
Sweden on a commiſſion ſent over for that; and though the King b.. alen 
of Sweden refuſed the executing the commiſſion, requiring it to be 
by ſome magiſtrates there according to the laws of Sweden,” it was 
the plaintiff's fault that it was not granted, by his not joining 


| properly | in the petition to that court. 
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to action by 
bankrupt 
againſt aſ- 
ſignees. 
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Tord Chancellor ſeemed farpriſed at this refuſal between two tra- 
ding countries which might be dangerous to commerce, If any par- 
Acular ceremony was required by that foreign court, this court would 
£0 great lengths in caſe of neceſſity ; but than that neceſſity muſt be 

12de out: let the motion therefore ſtand over, that plaintiff may give 


an anſwer to that fact. 


Flower verſus Herbert, July 45 7870 


OTION for injunction to ſtay proceedings in action at law 
by defendant a bankrupt. 


Lonp CHANCELLOR. 


his 4 is a matter, I have hardly known to have come in queſtion 
before, it is a firſt inſtance of the kind; and not neceflary now to 
determine, that this ſhall not be tried at all, but only whether the 
_ defendant ſhall proceed in this action until the watter has been far- 
ther conſidered in this court, I will not encourage bankrupts to 
proceed in an action, if reaſon appears to itop them, or the matter 
to be farther conſidered in this court; for if a commiſſion is taken 
out under the act of parliament, the bankrupt himſelf ſubmitting 
to the whole proceeding, and the application to this court by the 
bankrupt, whether in che name of .himfelf or another, and at a 
diſtance of time an action is brought by the bankrupt himſelf 
againſt the aſſignees, I do not know who will accept to be aſſignee 
under a commiſſion of bankruptcy: which makes it a matter of 
great conſequence, if it ſhould be open ſtill to him to bring an ac- 
tion notwithſtanding his acquieſcence. It is true, the acts of par- 
liament being very- perilous to bankrupts, it is reaſonable for a man, 
who may believe he is no bankrupt to go befure the commiſſioners, 
ſubmitting to them for the time, yet ſtill proteſting that he is no 
bankrupt, "he may notwithſtanding bring an action in proper time: 
though this is pretty ſtrong to do after lurtendering, ſubmitting to 
be examined by the commiſitoners, and going through all that pro- 
ceſs: yet that, I agree, would not bind him, but be might bring 
an action. But in this caſe he does not think fit to bring this ac- 
tion then, but a year and a half after. He himſelf petitioned in 
the name of another creditor for new aſſignees, which is the ſame 
as if in his own name, amounting to a ftrong admiſſion that the 
proceedings under the commiſſion were right: there cannot be a 
ſtronger : yet now is this action of 7rover brought by him againſt 
the aſſignees a year and a half after, and may be as well done by 
him ſeveral years after if not within the ſtatute of limitations; and 
then in what a condition are the aſſignees? If a decree is made for 

2 execution 
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. execution of a truft, and a defendant thereto attempts to contro- 
vert that at law, this court will grant an injunction: this is much 
of the ſame kind. It is true indeed, that an act of this kind under 
the great ſeal is not equal to a decree of this court; T would not be 
underſtood to mean that, being by virtue of a ſummary juriſdiction 
veſted by act of parliament in the Lord Chancellor, and therefore 
differs from the general authority of Lord Chancellor : but however 
it is very analogous to it, and this is what is not to be blown over 
Aightly. And how. are they to have coſts? Out of their own eſtate 
and effects; that is the conſequence, Beſide the debt of the peti- 
_ tioning creditor ariſes on account; which, I do not know, how it can 
be determined without taking that account; and which cannot be 
taken in action at law, Under all theſe circumſtances therefore 1 
ſhall not let this action proceed to trial immediately. Perhaps, 
when it comes to a hearing, the court may think fit to let it be tried 
by action or iſſue ; but ſtill the court ought to lay hold of any thing 
to prevent this: for if allowed, any litigious bankrupt may do this 
from time to time, Let an injunCtion therefore be to the hearing, 
and plaintiffs ſpeed their cauſe, | 
A debt on account, though not liquidated, is a foundatien for Debt-on ac- 
commiſſion of bankruptcy, count, foun- 
. e | dation for a 
commiſſion, 


Attorney General ver/zzs Middleton, July 4, 1751. Caſe 108. 


2 NFOR MATION againft the maſter and governors of a ſchool Charities. 
upon the general principle of the power of this court to call the... ., 
truſtees to account, as having the general ſuperintendency of all cha- power not to 


ritable donations and truſts. be extended 
| being ſumma- 


Two general queſtions ariſe, Firſt, whether it is properly brought . _ 
as to the general juriſdiction of this court; and whether ſuppoſing, 2 pop 
a ground of complaint, there were not proper cfficers or vifitors to eee = | 
take conuſance thereof? Next, ſuppoſing that out of the cafe, and proper powers 


that the court had clearly a juriſdiction, whether there is ſufficient 2 
ground on the evidence to give the relief prayed ? charter, not 
. 1 | | in this court, 
as where no 


LORD CHANCELLOR. charter. 
By the evidence on the part of the relator it ſeems, that this in- 

formation, though with a plauſible appearance on the face, is upon 

as ſlight grounds and as wrong motives, as ever were known. 


As to the firſt queſtion, I am of opinion upon the nature of this 
foundation, that it is not proper; and that the rectifying and regu- 
lating, what is wrong in the exerciſe of the power of this charity, 

7 | ſhould 
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ſhould have been in another method of proceeding, I am not a. 

judge diſpoſed and inclined to extend viſitatorial powers; becauſe 

they are ſummary and arbitrary (in a reaſonable and juit ſenſe of the 

word) and therefore liable to abuſe. But notwithſtanding if it is in 

any caſe proper, that ſuch juriſdiction, if founded in law, ſhould 

reccive allowance, it is certainly in the caſe of a {mall grammar- 

ſchool with an endowment originally of 50. only in the charter, 

and now at this diſtance of time but little above Co/, Confider the 

nature of this foundation: it is at the petition of two private per- 

ſons by charter of the crown; which diſtinguiſhes this from caſes 

of the flatute of Eliz. on charitable uſes or caſes before that ſtatute, _ 

in which this court exerciſed juriſdiction of charities at large. Since 

that ſtatute, where there is a charity for the particular purpoſes 

therein, and no charter given by the crown to found and regulate it, 

unleſs a particular exception out- of the ſtatute it muſt be regulated 

by commiſſion, But there may be a bill by information in this 

court founded on its general juriſdiction; and that is from neceffity, 

becauſe there is no charter to regulate it, and the King has a general 
juriſdiction of this kind: there muſt be ſomewhere a power to regu- 

late: but where there is a charter with proper powers, there is no 

ground to come into this court to eſtabliſh that charity ; and it muſt 

be left to be regulated in the manner the charter has put it, or by 

Where no the original rule of law. Therefore though I have often heard it 
bea w. in. ſaid in this court, if an information is brought to eſtabliſh a charity, 
ly a and* praying a particular relief and method of regulation, and the 
diſmiſſed tz" party fails in that particular relief, yet that information is not 
the relief to be diſmiſſed, but there muſt be a decree for the eſtabliſhment : 


664 other. that is always with this diſtinction, where it is a charity at large or 
wiſe wherea in its nature before the ſtatute of charitable uſes, but not in the 
charter. caſe of charitics incorporated eſtabliſhed by the King's charter under 


the great ſeal, which are eſtabliſhed by proper authority allowed, 

Q. Eliz. granted a charter, which amounted to a licence in the firſt 

inſtance to found a free ſchool and alms-houſe. Then the Queen 
founded them, It was at the petition of Heath and G1lpin ; the 

latter of which was the great apoſtle of the North, and did a great 

deal of good, being very. ſtrenuous for the reformation, The go- 

vernors had a power to appoint and to remove the m: ſter and uſher, 

and to do every other matter as was neceſſary and expedient for the 

ſcholars, &c, a very large and full power: but over and above that 

there is a controul placed over the governors, a power being reſer- 

ved to the heirs of Heath and ſucceſſors of Gilin as rector of Howton, 

to appoint governors from time to time, and to remove thoſe gover- 

| nors as often as found convenient, What is the reſult ? Whether 
2 Wil. 42. either the governors or the heir of Heath bas a viſitatorial power 
No technical over this ſchool? It has been determined, and expreſsly in the caſe 
ran e ic of Birmingham ſchool, that there is no technical form of words for 
- granting a vilitatorial power, but it may be by any words ſhewing 


that 
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that meaning; therefore i it is held there, that the very leert pow: . a 2 


of governors of an hoſpital | will | give that. power. This is as large a 
power as can be given, but it is ſubje& to ſome controul ; and vi- 
fitatorial power may be divided, one ſet of viſitors to one purpoſe, 
and another to another purpoſe, as in ſeveral colleges, and as was 


held in that great queſtion of Trin1ty College as to the biſhop and 
the crown, The reſult then is this: if it had reſted ſingly on the 


ih, . ge 4 


power given to governors, I ſhould be of opinion, the governors vegiag the 
were viſitors. But it is objected, that here the eſtate and revenue legal cltate of 
is veſted in the governors, and then they cannot be viſitors, becauſe a chanz in 


they cannot viſit themſelves. That is a- material objection, and 
was ſo held in the caſe of Sutton Colfie!d, becauſe they might fr 
miſapply the revenues: but it is never held, that the governors cannot , 


the governors, 


be viſitors becauſe merely the legal eſtate of the charity veſted in are to receive 
them. It is the very caſe of Sutton's He cſpital, 10 Co. 31. which is the revenue. 


founded juſt as Q. Elig. did in this caſe, What they went on there, 
Was, that the veſting the legal eſtate of the corporation in the gover- 
nors was not ſuch as would exclude from the right of governing 
and viſiting; for none of the money could come to the hands of the 
governors: though if they had been to receive the rents and pro- 
fits, and to apply them, that might have been of another conſide- 
ration, and might exclude them, Here theſe governors have only 
the legal eſtate in them, not receiving the revenue, which the maſ- 
ter does from time to time, and accounts for it; which brings it 
to that caſe, . In another reſpect indeed this differs from that, that 
here is another ſuperintendency over thoſe very governors ; and a 
viſitatorial power may be divided. If then the governors are not 
viſitors, the heir of Heath and ſucceſſor of Gilpin are certainly viſi- 
tors, and the power to remove governors includes every thing. It 
is clear therefore, that this is a foundation of the ſame nature with 
that of Birmngham ſchool. The viſitatorial power is either by the 
governors themſelves or in the heir of Heath and ſucceſſor of Gilpin, 
who meant to veſt the whole power in his ſucceſſor to the rectory. 
As to what is ſaid relating to this information complaining of miſap- 
plication of the revenue by the governors, which is a miſbehaviour, 
they cannot correct, there is no weight in that objection; for there 
is no complaint of the governors applying any thing of it to their 
own uſe ; no court of equity therefore would decree them to pay 
that money out of their own pocket backward, but will only regu- 
late for the future, which is by removing thoſe governors. This is 
clearly not a caſe within the ſtatute of charitable uſes, but excepted 
out of it; for this is a free ſchool, which has ſpecial governors ap- 
pointed by the founder. It is true, that an information in name of 
Attorney General as an officer of the crown was not a head of the 


ſtatute of charitable uſes, becauſe that original juriſdiction was exer- 


cCiſed in this court before: but that was always in caſes now provi- 
ded for by that ſtatute, that is charitics at large, not properly and 
Vor. II. 41 P | regularly 
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tegularly provided for in charters of the crown. On the whole of 
this point therefore I am of opinion, this information is improperly 
brought in reſpect of the juriſdiction; and certainly there are ſome- 
where viſitors of this charity; for the proper place to apply for 
miſbehaviour would be to the governors, If they refuſed, it would 
be a miſbehaviour ; and then application ſhould be to the rector, 


Se. to remove them, and appoint others. 


But the next point deſerves to be l as to which the 
firſt and principal relief prayed was to remove this maſter as not 
qualified by the ſtatutes, and appoint another. There is no ground 
for the court to interpoſe for that purpoſe in the firſt inſtance. No 
application has been made to the governors to remove the maſter; 
which they have expreſs power to do preſcribed by the charter. 
That would be going per ſatum, and an improper way: ſo that if 
the viſitors were out of the 1 it ſhould not come to this court 
but on the groſs miſbehaviour of the governors. Next it is ſaid, the 
governors bave made an improper election; ; for which theſe ſtatutes 
are produced, There is no name of the perſon giving theſe ſtatutes; | 


Statutes of And no date. It is pretty odd to come to this court to execute fla 


private foun- tutes of a private foundation under a charter; of which I never 


dation under knew an inſtance : nor do the ſtatutes appear to be obſerved in any 


a a charter, not 
one inſtance, I muſt preſume a repeal of them; and a court of 


executed in 
this court, Jaw would do ſo on evidence to a jury ; for the rule of law i is, that 


Repeal of © Corporation has power to make by-Jaws, A court of common 
laid flatures law will direct a jury to find a by-law ; and on account of non- 
preſumed. obſervance will preſume a ſubſequent by-law to repeal and alter. 
So by a by- That is the nature of the caſe; and it would be fo at law. Then 
5 ſhall I enter into that after this length of time? Nor are the quali- 
fications required by the ſtatutes ſuch as this court would make a 
ſtrain for. As to the application of the revenue thereby to the 
ſcholars, it ſeems to be arbitrary according to the ſound diſcretion 
of the governors, as they ſee cauſe : but things and times have been 
altered ſince that; for though at the reformation greater invitations | 
The poor to Were made to bring the poor to ſchools, that is not ſo proper now, 
be trained to for at preſent the poor had better be trained up to agriculture. 80 
agicurure, that it would be to no purpoſe to decree the governors to pay this 
ſchool, trifle of 7 d. per week, as the ſtatutes require, to the poor ſcholars; 
for it would not be ſufficient for them: nor ſhould I make a decree 


for the governors to carry” this into EXECULION, if the firſt _ was 
out of the caſe, 


Cofts, There is no ground therefore on either point to give relief; and 
e this information ought to be diſmiſſed, and that certainly with 
coſts ; becauſe it appears to proceed from a private motive of re- 


venge in the relator, and that from a very improper cauſe. 
nh — : Blunt 
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Blunt ver/us Cumyns, July 8, 1751. Ciaſe 109. 


R TICLES were framed to raiſe money in fitting out the Shares in pri- 
Royal Family privateers; and thirty ſhares remained unſub- vateers ſub- 

| Tribe at the time of the capture of the great prizes brought into „ 

 Kingſale, The diſpute now was, whether defendants the mana-a capture; 

gers, a ſubſcribed for thoſe thirty ſhares after the capture, had ap cludes, 

an excluſive right thereto, or whether the other ſubſcribers (the = 


_ plaintiffs) were to be let in with them? 


Tord Chancellor determined in favour of defendants. The other 
ſubſcribers purchaſed no more than the ſnares they paid for; and, 
if a loſs had enſued, would have borne it only ſo far; and therefore 
could be no farther gainers: then the maxim muſt take place, gui 
ſeutit commodum, Ge. Though the defendants ſubſcribing for thoſe 
thirty ſhares after ward did not give any new right, yet it could not 
take away any right the managers had before. But as the doing 
that might give occafion to litigate this matter, the bill ſhould be 


dilmifled without coſts. 


Lord Chancellor held, that parol evidence examined by plainii, 

| arol evi- 

as to theſe articles, but not called for, might be called for by defen- gence on one 

dants. At law where a witneſs called by the other fide proved * e for 

matter by parol, which was in writing, and proper to be proved in or 

writing, and it tended to the advantage of the adverſe party, it was $9 at law, 
held that being a witneſs called by them, and examined by them- thouga to 

| Id prove matter 
ſelves, it ſhould be admitted as evidence: though it would not, if n . 

it had been called on the other fide; of which there was a caſe in 

the time of Holt C. J. Ia all mercantile contracts or adventures the On mercantile 

articles are commonly extremely ſhort; and where a doubt ariſes contrats 

about them, the uſage and underſtanding of merchants is read 1 


thereto ; and is conſtantly ſo at Gilaball. 8 allowed. 


Worſley verſus Earl of Granville, July 9, 1751. Caſe 110. 


Y marriage-ſettlement of Sir Robert Wor fley a limitation for life portions. 


to him and afterward to his wife: next a term of 500 years, — ſet- 
ement on 


the truft of which declared, if no iſſue-male, or if there was, nend and 
and they ſhould all die without iſſue- male before 2, and there wife for life, 


ſhould be one or more daughter or daughters, then to raiſe . — term 
It no iſiue 


10, ooo I. Proviſo that if Sir Robert ſhould have any ſon by his wife, 1 ale, or if 


chat ſhould have ee or attain twenty-one, then the term all ſhould die 


; without iſſue 
2 : ſhould + 2h 
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twenty-one, 
to raiſe por- 


tions for 


daughters, 
Kc. A fon 
attained 
twenty-one, 
but died in 
father's life 
without iſſue- 
male The 
portions not 
raiſable. 
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ſhould ceaſe : maintenance to be raiſed and paid at the age of eighteen 
after death of Sir Robert. 


There was iſſue a ſon, who lived until thirty, unmarried, and 
made a ſettlement, but died! in his father's life without ifſue-male, 


Defendant, as repreſentative of a daughter, claimed go0o /. part ; 
of the ſum. 5 


For plaintiff The meaning was, that if there was no how ever 
living to take the benefit of the limitation in tail to him by this ſet- 
tlement, then this portion ſhould ariſe to the daughters; other- 
wiſe not: therefore the daughters are not intitled in the event that 
happened. This depends on the events in the family; and the 
commencement of the term, whether on death of the father or any 
other time, cannot vary the caſe. | 


oor defendant. This ſettlement, made in purſuance of articles, 
ſhall have as liberal a conſtruction to favour the general intent to 


provide for daughters as well as ſons of the marriage. The wife's 


portion is generally made the ſettlement for younger children: but 
this is not made in the common method, as theie is no proviſion 
for younger children in general: and it is particular, that though 
it is a proviſion for daughters only, which generally ſucceeds the 
limitation to the firit and every other fon, this term is preponed 
thereto. By the argument for plaintiff this ſettlement ſhould have 


no a nor any portion at all raiſed, becauſe there was a ion, who 


attained 'twenty-one ; but the term was not to commence until af- 
ter the death of Sir Robert, and nothing was to riſe until it commen- 
ced, nor could the contingencies before be material. As all the 
iſſue-male died in life of Sir Robert, whether they had or not 
iſſue-male, or whether they died under twenty-one, is immaterial | 
to the queſtion, whether the eſtate ſhall be charged or not with 

portions. Beſide this conſtruction is pointed out by the direction for 


maintenance; which it is unnatural to raiſe in the father's life. 


The latter words before twenty-one are to be rejected or diſregarded, 
Corbet v. Maidroell, Sal. 159. but if that is too hard to fay, Gerrard 
v. Gerrard, 2 Ver. 458, and Greaves v. Madiſon, 2 Jo. 231, prove, 
that words in a ſettlement may be ſo conſtrued as to anſwer deſign 
of the parties. Here the taking it in a literal ſenſe deſtroys part of 


the deſign, plaintiff's conſtruction making the term nugatory and of 


no effect. It is not extraordinary to conſtrue it to take effect from 


the commencing in poſſeſſion: courts of equity, and even law, ate 
very favourable in conſtruction of terms for years for younger chil- 
dren, who, though not creditors, are next to, and as creditors, 
againſt all except creditors. Defect of ſurrender of copyhold, or 


livery is ſupplied for them as well as creditors, Even at aw, words 


are 
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are taken contrary to their true import to raiſe portions, 1 Lev. 35. 
1 Sid. 102, the term being to anſwer the intent adjudged to riſe, 
though in words it was not to riſe. That is the preſent-caſe, vlg. 
if the {ons of this marriage ſhould not inherit this great eſtate, but 
| It ſhould go out of the family-line, the daughters ſhould have their 


portions: Courts of equity have made greater ftrides for this pur- 


poſe than in any other caſe, poſtponing an eſtate- tail to the term, 
which was ſubſequent to anſwer the intent, There is great uſe in 
ſuch a clauſe of ceafing as here inſerted, the conſtant practice being 
now that if a term for years is declared to ceaſe on the truſt being 
performed, and there is a long period of time, it has been deter- 
mined, that it has ceaſed, and | jacges have directed the j JOF to find 
at ſo. 


LoRD CHANCELLOR, 


I ſuppole this queſtion is brought for the judgment of the court, 
becauſe it is neceſſary to bring a bill for performance of the truſt, 
and, the term being in traſtees, for an aſſignment of the term, &c. 
but there does not appear any doubt of the right of the caſe on the 
queſtion raiſed on the conſtruction of this ſettlement and truſt of 
this term. Whatever the meaning of the parties was, (though I have 
no doubt of their actual intent) if they have uſed ſuch expreſs and 
poſitive words in the contingencies put, as that the court cannot put 
another conſtruction upon them without directly contradicting the 
words and making a new ſettlement, the words muſt prevail. 

From what appears from the words of the ſettlement and the plain 
meaning of them, the daughter of Sir Robert or her repreſentative, 

is not intitled in the event that has happened, to have this ſum 
raiſed under the truſt of this term; firſt on the words of the ſettle- 
ment and declaration of truſt of the term ; next on what might be 
the probable meaning and intent of the parties in making this pro- 
_ viſion, which undoubtedly i is not the uſual proviſion | in marriage- 

ſettlements. 


As to the firſt it is true, the truſt of this term is preponed to 
the remainder to the firſt and every other ſon of the marriage: but 
that will not influence the conſtruction of the truſt of the term, or 
the contingencies put therein : for it often happens, that terms are 
ſo limited without neceſſity. In ſome terms ſo limited there have 
been double declarations of the truſt thereof; if there ſhall be iſſue 
male of the marriage, to make a proviſion for younger children; 
if no iſſue- male, for daughters: yet this is inartificial. However it 


is done in that way; (as I have ſeen it) ſo no inference from thence, Where a miſ- 
As to the caſe put 'of the court's rectifying the placing the term, fake in üg 
it has been done in another caſe ; where a mere blunder has been — 4 is reQi- 


in the maker of the ſettlement, the court has relieved againſt it, by fied. 


— 0s II. | + ꝓ— | preponing 
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1 Will. 448. 
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preponing and akering the place of the term, which the court took 
to be plainly contrary to the intent: that was on a mere miſtake, 
which is not like this caſe. It reſts then on the declaration of the 
tiuit of the contingencies therein: than which there cannot b- plain- 
Er. The words are put, generally, indefinitely, and are not reſtrain- | 
ed to any time. It is inſiſted, they are to be corſtrued as if the. 
words inſerted, there ſhall be no 1ſſue-mcle at the death of Sir Re- 
bert. If the plain ſenſe of the whole truſt of the term abſolutely 
required that, the court muſt do ſo. It is ſaid, it mult be fo, be- 
cauſe it muſt refer to the time of the commencement in poſſeſlion; 

but there is no authority for that. That conſtruction has been made 
in ca'es as to the time of railing the portions; as, I remember, it 
was in Butler v. Duncomb : but that was to comply with what was 
taken to be the intent of the parties as to the time of raifing the 
portions, that they ſhould not be raiſed out of the reverfionary 
term: and that ended by way of compromiſe, for the decree by 
Lord Macclesfield was a kind of an award, and what was not to be 
made by the ſtrict rules of the court: and; the daughter was of age, 
and wanted it: but there is no caſe where that has been inſerted in 
the contingencies, which muſt be taken as put by the parties, and I 
cannot reject words of a contingency : I might as well reject the. 
words of a limitation of an eſtate. If there are iſſue-male born, 
who attain twenty-one, the contingency is at end that way; nor 


can the conſtruction for defendant be drawn from the other words 


which are ſaid to point it out: nor can they add to or create a new 
contingency. The adding the age of eighteen was to prevent the 
raiſing before that time. The adding after the death of Sir Robert 
was to prevent what happened in Corbet v. Mai dbell; of which 
determination the court has ever ſince repented, and always ſaid they 
would never carry it farther ; and that determination has occaſioned 
all cenveyancers to inſert, that it ſhould be raiſed after death of the 

father, for fear of that conſtruction, and to avoid the conſequences 
of it: but that does not furnith any conſtruction upon the contin- 
gency here put, or add to it. If any doubt ariſes as to that, the 
proviſo, which 1s part of the truſt of the term, makes it plain, and 
cannot be got over. I admit ſuch a proviſo, for the ceaſing will 
not take away any contingency put in the truſt of the term: but 


when you come to the point of conſtruction, it will afford a con- 


ſtruction, and explain the ſenſe of words in the other part. If in- 
deed the words “ at the time of death of Sir Robert“ had been in- 
ſerted, the court would be compelled to conſtrue this in that man- 
ner: but they cannot be brought into the conſtruction, when it is 
ſo expreſsly againſt it, viz. at any time: ſo that taking all this de- 
claration of truſt together, it is impoſſible to inſert new words, the 
parties have not inſerted, and to confine this contingency to the time 
of death of Sir Robert. 
But 


in the Time of Lord Chancellor Harpwriekse. 


But this is on the ſtrict words. Now confider, what might be 
the view of the parties, It is pe? z1t1o printitii to ſay, the plaintiff” 8 
conſtruction will make this truſt-terin nuguoty and of no effect: 
if that is applied ti the event which happened, it does ſo; but it is 
impoſſible to ſay that generally; for the truſt of this te:m will have 
the ſame effect that the words import; v. that if no ifſue-male, 
or they thould all die, whether in his life or not, the portion would 
' be raiſable. - This then i is not to make it void abſolutely ; it is only 
in this inſtance. The daughters and all parties who can claim un- 
der the truſt-term are certainly purchaſers: but that ſtill brings it to 
the queftion, what they were intended to take, and how far? It is 
admitted, that if there was a ſon who. ſhould: furv've Sir Robert, 
and attain 21, whether before or after death of Sir Robert, it was 
not to be raiſed. But no material ſenſible intent can be drawn out 
of that. Suppoſe Sir Robert had a fon by this wife, under age at 
time of his death, who lived a day after twenty-one, and died with- 
out iſſue-male; was there not as much reaſon and good ſenſe, and 
according to the intent of the parties, to raiſe the portions for daugh- 
ters as in the other caſe ? This is different from the common rule of 
ſettling ; but no certain rule or argument can be drawn from the 
method of marriage-ſettlements. Sometimes people are of that 
| humour as not to put daughters and younger children out of the 

power of the eldeſt ſon : and that may be truſted in a prudent man: 
| tometimes they make no proviſion for daughters, unleſs iſſue-male 
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fails; as in Hylton v. Biſcoe. Here they took a middle way be; Ante, 17 Jure 
tween both, neither making proviſion for daughters in caſe of ifſue- 751. 


male, or on failure of iſſue- male at any time, but in this manner; 
if no iſſue-male at all, or the ifſue-male ſhould die without iſſue 
before twenty-one, without regard whether that was in the life or 
after death of Sir Robert. The plain meaning was, that if he ſhould 
have a ſon, who ſhould attain twenty-one, and conſequently be in a 
capacity to make uſe of that eſtate with the father, or without him 
if dead, the eſtate ſhould be delivered from any contingency of this 
kind, The ſon might have lived to a greater age, and a great 
match might have offered : then Sir Robert meant to leave it in his 
power to make ſuch a ſettlement as the fon thought fit: and fo 
they did, when he attained twenty-one. . They could not bar 
this term, becauſe antecedent ; but they did it without any regard 
to the truſt thereof, Theſe contingent port ons were not to hang as 
à cloud over this eſtate all the life of Sir Robert; this was a middle 
way between the two methods of providing for daughters and con- 


ſequently was leaving them in the power of the father, who appears 
to have no intent to make an ill uſe of this to the prejudice of his 
family. No contingency therefore has happened, on which theſe 


Portions are to be raiſed. 
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336 CASES Argued and Determined 
Caſe 111. Aylet res Eaſy, July 11, 1751. 


courſe to en- 


No motion of \ OTION as of cours to W the time for e 


large time for g tion. 


publication on 


_- 1 after Tord Chancellor defired it to be taken notice of, that in all caſes 
ceeded iu. Of a croſs bill filed after the original cauſe was proceeded in, this 


ceeded in. 
: ſhould be a ſpecial motion on notice, that the court might judge of 


it on the circumſtances, and not of courſe, as it is, where the ori- 
ginal cauſe is not proceeded in; for otherwiſe it would be eaſy to 
delay the hearing of a cauſe by keeping this 2555 ; ward in this calc the 


original was / actually ſet down, 


Caſe 112. | Gaſon ae Wordfworth, Jug 11 > 17 51. 


Sen deing giſtrate there by that king's order. Had that been fo, 1 ſhould 


Ante, July 3. HE former motion was again made, the commiſſion being 
brought over. 


LORD CHANCELLOR. 


Commiſron to 1 thought, It might poſſibly come out, that the cnn 
examivein might be executed in 5 wellen by the ſuperintendency of ſome ma- 


refuſed there 
and come till in furtherance of juſtice have thought it properly executed and 


back, the not have ſcrupled the receiving a depolition taken under ſuch a ſu- 


oo N neg perintendency : but it is ;mpoſiible now, that it ſhould come out ſo, 
other, nor for the commiſhon 1 is now brought over. | 


read depoſi- 
tit ke 
om ace. It was then eder to put this off, that An inbe join in a 


penly, accord- 


ing to the laws proper application to the court of Steden to have the examination 
of Sued. taken; for that ſome method might be found by taking a new 


But had this 
Coed ion to have it allowed by that crown, if! it Towle”! not be had 


commiſſion 

been executed according to the common form. 
there by a ma- 

giſtrate, it | 
would be pro- | | 

Pete LoRD CHANCELLOR. 


1 in uired, if there was any reaſonable expe&ation that by 
oſſibility this might be read at the hearing as a depofition in 


Where mo. chief; for if there had been ſuch a commiſſion depending, I 
on ths eg ſhould not have ſuffered this depoſition to be publiſhed, but 
mine in chief, waited till. the other returned, But it appears, whatever 1s the 
* 1 ag event of the depoſitions now taking in Sweden, it is impoſſible to 


5 
a read them at the hearing; for the commiſſion is brought over 


2 


here, 


i 


in the Time of Lord Chancellor Halo mos; 45 7 


here, and they cannot be annexed to the commiſſion, that is ſaid 
5 to be by default of plaintiff's agent, which ought not to be an ob- 
{ Jection to defendant's proceeding : but no ſuch thing appears. He 
| has done; right; for the refuſal by that crown, and the calling it 
an unlawful commiſſion, (which can only mean, as it was a com- 
miſſion out of this court to be executed in Sweden,) is an abſolute 
_ diſclaimer, and imports. a: forbidding to act under this commiſ- 
Hon ; for. the examination that king requires to be taken by magi- 
ſtrates according to the law of Sweden. How then can depoti- 
tions, taken under this as in a judicature of that king's erecting, be 
allowed? So much as to the authority of it. Beſide as to the 
manner of it, it is a publick examination: whereas the rule of the 
court is, that the commiſſioners muſt keep ſecret, and not let 
what] the other witneſs. ſwore be known. It is impoſſible there- 
ore to let that be read: nor will I ſend another commiſſion over 
under the ſeal of Great Britain to be treated in the manner this 
has been. The ordinary courſe of the court is, that depoſitions 
de bene eſſe are not to be publiſhed, unlefs a witneſs dies, or is 
gone to a great diftance ; ſo that it is impoſſible to have a ſubſe- 
quent examination of him in chief. That 1s the uſual, but not 
the only caſe, in which the court can order theſe depoſitions to be 
publiſhed, - The fundamental rule is, they are not to be publiſhed, 
but where there is a moral impoſſibility to have that examination 
in chief. That appears here; for what is now doing in Seder 
is in direct diſclaimer of this commiſſion, and is by a pretended 
court ſet up there, and open, contrary to the ſubſtantial juſtice of 
fs 99 this court, which requires it to be ſecret: and the examination 
de bene eſſe is as little to be found fault with as any ever taken; 
for defendant joined in it. It will make the common order, which 
is made on petition and affidavit of a witneſs being dead; which 
is only, that when publication ſhall paſs in the cauſe, theſe depoſi- 
tions taken de bene effe be publiſhed. ' Res ORIENT "9 


5 5 


Biſhop of Sodor and Man verſus Earl of Derby. Caſe 113. 
Fark of Detby'ver/ur Duke of t. 
. DJ #9 OIL 


DV letters patent 7 J. 1. a grant was made by the Crown of jge or Man by 

| the Iſle of Man, and of all the rectories and tithes by name, privace act of 
to William Earl of Derby for life, to his wife for life, then to P/rliawent 
James Lord Stanley their eldeſt fon in fee, to be held of che King nable 3 

by liege bomage, rendering to the King immediately after that He- heirs general 
muge two falcons, and ſo to his ſucceſſors every reſpective cotona- 1 

tion day two falcons, . e ; 


vor. II. . By 
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and de donis 
extend not 
thereto, 


"It 


CASES Argued and Determined 


Star. of wills By a private act of parliament paſſed at the ſame time, it was | 


enacted, that Earl William and his wife during their lives and for 
the life of the longeſt liver of them, and after their deaths that 
their ſon James and the heirs-male of his body lawfully begotten 
or to be begotten, and after his death without ſuch iſſue, that 
Robert Stanley and the heirs-mail of his body lawfully, &c, and 
after his death without ſuch iſſue, that the heirs-male of the body 
of Earl William lawfully, &c. and for default of ſuch iſſue, that 

the right heirs of James Lord Stanley, ſhould have, hold, and 
enjoy freely and clearly againſt the King, his heirs and ſucceſſors 

for and upon the tenures therein mentioned, and againſt the wi- 
dow and daughters of Earl Ferdinand, all the iſle, caſtle, pele, 
and lordſhip of Man, with the rights, members and appurte- 
nances ; and that neither James Lord Stanley nor any the heirs- 


mail of his body lawfully, &c. nor Robert Stanley nor any the heirs- 


mail of his, Cc. nor any the heirs-mail of Earl William, ſhould 
have any power, authority, or liberty to give, grant, alien, bar- 
gain, ſell, convey, aſſure, or do away the ſaid iſle, Ec. and other 
premiſes in this act of parliament, or any part thereof, from his 


or their iſſue or ' iſſues or other perſons by this act appointed to 


enjoy the ſame; but that the ſaid iſle, &c. ſhould continue as 


above limited; and that all gifts conveyances, &c. to the con- 
ttary ſhould be void and of no effect; ſaving and nevertheleſs 


that it ſhall be lawful for them to make ſuch leaſes and demiſes, 


as tenants in tail by the St. H. 8. may lawfully do within the 


realm of England 


Charles Earl of Derby, in 1666, made a leaſe for 10,000 years of 
the rectories and tithes in Man, for the benefit of the poor clergy 
of Man, and made a deed as a collateral ſecurity for quiet enjoy- 
ment thereof, by which he conveyed certain lands in Lancaſhire 
to the Biſhop and others, in fee in truſt to permit Earl Charles and 


| his Heirs to hold the ſaid lands and receive the rents until inter- 


ruption in the receipts of the rectory or tithes or any part thereof 
by the faid Charks, or any perſon claiming lawfully under him, 
or under his anceſtors or their aſſigns: that in caſe of ſuch inter- 
ruption during the ſaid term the truſtees might enter into the ſaid 

lands and receive the rents. i . 


James Earl of Derby, in 1753, deviſes and bequeaths to the 


_ plaintiff in the croſs cauſe and his heirs for ever, all and every 


his henours, caſtles, lands, tenements, and advowſons, real eſtate 


and hereditament, whatſoever and whereſoever, 


The ſaid Earl James was heir-male of James Lord Stanley 1 
tioned in the grant and act of parliament; and by his death 
| EE op James, 


in the Time of Lord Chancellor HaRDwickx. 
James Lord Stanley and all the other Earls bein g dead without 


iſſue-male, the Duke of Aubel enters and evicts the tithes, i: 


| ' Upon which eviction the truſtees brought the original bill in 
behalf of the poor clergy, &c. in Man to have the benefit of the 


Collateral ſecurity. The croſs bill was to have poſſeſſion of the 
iſle delivered; to have an account of the rents and profits; and 


that the Biſhop and clergy may hold the rectory and tithes pur- 
ſuant to the grant to them. CP 


For the Earl of Derby plaintiff in the croſs cauſe. Firſt, whether 
it was originally by law in the power of Earl Charles to make a 
grant of a particular part of this iſle at the time he did it? Whe- 


ther he was reſtrained by act of parliament for making this grant, 
Whether this iſle was deviſable in its own nature? If fo, whe- 
ther it is deviſed? If the act of parliament had not inter- 


poſed, no doubt but it was alienable at common law; and he had 


power to leaſe, as any tenant in fee might. It is implied in the 
words of the grant and on the act of parliament; for otherwiſe 
ſuch care would not be taken to prevent this alienation in other 
caſes. He was ſeiſed as tenant in tail, remainder in fee to him- 
ſelf. By the act of parliament an intail was created; to which 
eſtate in land the iſle was a ſtranger. It could be only granted 
by way of conditional fee; and then it would have another con- 
ſequence, from what it would in caſe of an eſtate-tail. But 
this act of parliament has made this iſle intailable, and has actu- 
ally intailed it, giving it all the properties of the ſtat. de donis but 
has barred that fictitious method invented after that ſtatute in 


TFaltarum's caſe, It takes in all the male deſcendents then ſub- 


ſiting, or that could ſubſiſt for the future in that family; the 
preſerving it in the name and blood of which family, where it 
had been from the time of K. H. 4. was the intent. The crown 
having parted with the whole fee, the remainder in James Lord 
Stanley is the fame as a reverſion, and very ſimilar to a reverſion in 
fee in the ſtat. de donis, which may be aliened, though the eſtate- 
tail cannot. That ſtatute created a new eſtate unknown to the 
law before, and of a very particular nature, being never grantable 


as all other eſtates were. None can grant an eftate-tail from 


| himſelf to another, being inherent in him. The reſidue after 
creation of the particular eſtate was a reverter or reverſion in the 
_ grantor, and if given. over to a third perſon, was called a remain- 
der. Both theſe. eſtates, reverſion and remainder, are diſtinct 
from an eſtate-tail. Different perſons may be ſeiſed of them; nay 
the ſame perſon may be ſeiſed of both in different capacities, 
and diſpoſe of one though not of the other. Though doubted in 
the old books, as in Rol. Ab. whether a remainder or reverſion in 
fee is deviſeable or not, that was upon the law before the ſtat. de 


2 


donis 3 
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4 Toft. 284. 


OAS ES Argued and Determined 


unis when it was only a poſſibility, and the wiſdom of the Jaw 


would not ſuffer the alienation of a poſſibility : but the ſtat. de doniy - 
has altered it, ſo that it is eſteemed deviſable ſince. Bro. Devi 

42. that a huſband might deviſe ſuch a remainder to his wife. 
Theſe were then two eſtates; and might have come to two dif- 
ferent perſons, as they did in the courſe of the pedigree ; and no 
difference from being in one perſon, he having the ſame right to 
diſpoſe of that reverſion or remainder as if in two. Whether 
this act of parliament has laid ſuch reſtraint as not to leave the 


power of diſpoſing of the reverſion in fee, any more than of the 


eſtate tail (which is thereby abſolutely prohibited from being 

aliened) depends on the proviſo, whether that extended to the re- 

verſion in fee, whenever it ſhould take effect in poſſeſſion ; ſo that 
the intent of the legiſlature and of this family was, that there 
ſhould be a limitation unalienable from heir to heir for ever; 

which is quite a new kind of limitation. Whether it can be fo 
done by act of parliament is doubtful ; but certainly nothing elſe can. 
It is not exprefſed with any accuracy, that ſuch was the intent. 
Though the ſtat. de donis does not extend to Man, yet in ma- 
king this act 7. J. 1 they ſeem to have bad that ſtatute in view, 
and to convey the iſle with the title in the family according to that 
ſtatute, and muſt then have the ſame conſtruction. Whether or 


nao there could be a fine or recovery of this ifle is uncertain: there 
have been ſeveral fines of the plantation lands. 


LoRD CHANCELLOR, 
That is becauſe of the acts of aſſembly. 


But this muſt be taken an eſtate tail in all events; ſuch as would 
intitle to dower, as held in Ke/way, though the particular method of 
ſeeking that dower was there found fault with. Tenant in tail is only 
tenant for life with ſeveral powers. This act gives the power of 
leaſing, in the fame manner as ſtat. Z. 8..does to tenants in tail, 
This leaſe by Earl Charles is not abſolutely void, as it would be if 


there was no rent reſerved wiihout any act by the iſſue in tail, much 


more by thoſe in remainder : but rent being reſerved, it is only void- 
able, like an infant's leaſe where rent is reſerved ; for if no rent is re- 
ſerved ſuch leaſe is void, Being then only voidable, it is capable of 


being made good, v/z. by acceptance of rent down to the death of 


the laſt Earl James. It is a clue to the act, that the clauſe therein 
was adapted to the caſe of tenants in tail by the ſtat. de dons; upon 
the inventors of which ſtatute great commendations have been paſ- 
fed ; though afterward as great on thoſe, who found means to evade 


it. Confidering the intereſt granted and tenure referved, no objec- 


tion ariſes to this leaſe from the nature of the tenure. The grant. 
by the letters patent was deſigned as beneficial as poſſible for the 


grantee, and as little ſo for the crown, The tenure, though 


petty 


in the Time of Lord Chancellor Hagpwicke. 


. Lol ene has the nature and freedom of „cage; and is there- 
fore the leaſt burthenſome of tenures, putting Earl William in a 
better ſituation than if no tenure had been reſerved; for then the 
law would create a tenure by Knights ſervice. Anthony Low's caſe 9 
Co. 122. and in the caſe of defective titles in Ireland in the time 
of K. C. 1. which is extremely well reported by Baron Barry. 
Here are all the words to exclude the conſequence of Knight's 
| ſervice: whereas this objection, taking it to be a feud of the 
crown, would put the grantee in the moſt: unfavourable ſituation 
of any caſe ſince the abolition of tenures by 12 C. 2. fince the 
- conſequence of the King's tenant in capitèe aliening without licence 
is forfeiture, and taking it into hands of the crown. A feudal 
tenure is ſuch, as cannot be aliened without licence: but that 
rule has been departed from. Bro. Alienation Jo. b. lo. the rea- 
ſon of the neceſſity for a licence of alienatien was, that the 
rrovyn ſhould not be deprived of the benefit of its military te- 
nure, but ſhould know eto whom the alienation was made, and 
have the fee for it: that holds not upon an alienation for years, 
for which a licence is never neceſſary, not being regarded from its 
weakneſs, altering not the feud, nor ſtanding in the way of te- 
nant to the præcipe in à recovery, the law only regarding ſuch 
eſtates as depend on /very, viz. freehold, the tenant of which 
+ftill conſidered as a tertenant. But if there is a colour for ne- 
ceſſity of a licence, the crown is precluded from having recourſe 
to a ſeizure upon the letters patent; and from the diſtance of 
time a favourable preſumption would be made, poſſeſſion having 
gone in this manner from 1666 to 1735. This leaſe then upon 


the intail tpent is good againit all claiming under the remainder 


in fee; under which, on the death of the laſt Earl James in 173 5, 
the Duke of Athel claims; fo that he had no power to enter or 
evict, and conſequently the collateral ſecurity is not liable, nor can 
the plaintiffs in the original cauſe come here for a remedy.: for to 
intitle "thereto they muſt ſhew, the Dake of Atho/ had a lawful 
title; for a tortious entry or eviction will not do, 


As to the ile itſelf whether, ' {ſuppoſing it alienable, it is ſo by 
teſtamentary diſpofition? It might bear an argument, whether by 
the general law of nations this might not be deviſed as well as 
other countries, if it did not depend on the nature of the feudal! 
tenures, which were not deviſable becauſe of the hurt to the 
Lord, who thereby loſt his relief, '&c. but all that is now gone. 
. Selden in his title Honour, and Coke 4 Inſt. 283 thew, this iſle has 
been altened ; and it would be very particular, if the different 

method of alienation ſhould cauſe a different conſtruction. The 
law of Exgland muſt be the rule of conſtruRion, it paſſing under 
the Great Seal of-Zngland, 2 And. 115. 1 Inſt. g. 4 Inſt. 201, 284. 
Adds of parliament in Exgland do not indeed extend to Man with- 
Vor. II. | 48 ; 5 out 
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out particular expreſs words ; but that rule muſt be confined to 
diſputes relating to private property in the iſle by the inhabitants, 
which are to be governed by another law: the extent of that rule 
will not take in queſtions of the property and diſpoſition of the 
entire ifle itſelf, becauſe it is the ſubject matter of a grant by the 
crown under the Great Seal, and conſequently paſſes by an inſtru- 
ment framed in the language and manner of the laws of this - 
country, and ſhould not therefore be conſtrued different from 
them. It is the ſame with the Commotes of the Welſb borders, in 
which even the King's writs run, as was laid down by Yau. and is 
founded in reaſon. Then though it may be agreed, that this 
iſle is not part of the realm, but an acquiſition to the crown by 
conqueſt by K. H. 4. that does not prove it not deviſable by the 
common law before the ſtat. of wills. Though a right and ti- 
tle was gained by conqueſt, that makes no alteration ; the laws 
of Man till continue the rule of their property. So it is as to 
Jamaica according to Blanchard; fo notwithſtanding the conqueſt 

by K. V. 1. which introduced ſeveral Norman cuſtoms, yet the 


old cuſtoms remained. So of Hales and Ireland. But this iſle 


was both by forfeiture and conqueſt: though Anderſon and Coke 
differ from each other therein. The caſe 40 Ez. 2 And. 115. 
4 Inſt. 283. muſt indeed be allowed a great authority: but, if it 


did not relate to ſo great a queſtion, would be ſaid to be a moſt 


imperfe& report, there being a ſtate of the caſe in neither, 
Though it is there ſaid, the ſtatutes of wills and uſes extend not 
to Man, it is not ſaid, not to be deviſable before. As things ſtood 
originally at the time of that reſolution, it might be too hard to 
inſiſt on the ſtatute of wills extending thereto : but an act 7 J. 
1. having 1nterpoſed ſince that caſe, directing it to be held in com- 
mon ſocage, which by a prior act being made deviſable, why 


ſhould not this be deviſable, in the ſame manner as it is made in- 


tailable, though never ſo before? and why ſhould it not be go- 


verned by the law of the land mixed, as it 1s, of the common 
and ſtatute law ? 8 

Next as to the extent of the deviſe, whether ſufficient to paſs 
this. It is not indeed particularly deſcribed: but there are ſeveral 
caſes, where vi verborum it muſt be ſo. The words are very ſtrong 
and comprehenſive; ſo that the ſtatute of wills itſelf has not more 
extenſive words than this will has. This is determined to have 
all the properties of, and to be, real eſtate. All my real eſtate is, 
as Holt ſays, genus generaliſimum : ſo is all my bereditaments, com 
prehending every thing in nature of an inheritance ; ſo that an 
eſtate tail has been held forfeited by force of that word. It ſeems to 
be in view to paſs other than in England by the word wherever ; 
no words accompanying to bind down the ſenſe here, as in Wil- 


. tunſon v. Merryland, Eg. Ab. and other caſes. It may be ſaid, 


HDonours 


in the Time of Lord Chancellor Hazpwicks. 


| ibonours are firſt mentioned, which is of an order inferior to 


that of an iſland, and ſhall not be extended higher: that rule holds 


not in caſe of wills, as it does in an act of parliament. 
Lok Dp CHANCELLOR. 
Allowed. 


Ila a late caſe one ſeiſed of a ſmall, and intitled to the tever- 
fion of a great, eſtate of Sir Henry Johnſon, deviſed his ſmall 
eſtate, (which he had moſt in contemplation) in a very particu- 
lar manner, all his eſtate, meſſuage, and tenement, called fa, and all 
other real eſtates what and whereſoever: it was argued, that be- 
ginning with the ſmall, he could not mean afterwards that of 
greater value and extent: Tour Lordſhip held, ſeveral good manors 
-paſſed under that, and they are now enjoyed under that. It is 
natural to think, the ifle was intitled to go with the title. The 
teſtator might have the ifle in contemplation; and unleſs it appears 
clearly, he had not, as the words from their natural import are ſaf- 
Acient to carry it, it will paſs. In both grants and wills it muſt be 
 tthewn on the other ſide, that it was not intended, 


For Duke of Athol, Whether the demiſe of this term is good 
-againſt the right heir of James Lord Stanley at the time of failure 
of iſſue- male of Fames, of Robert, and of William, is the whole 
queſtion, and all the preſent queſtion of right that ariſes in conſe- 
quence of the original bill; becauſe if not good againſt him, 
the eviction is right, and the collateral ſecurity muſt take place; 
which will depend on the conſtruction of the private acts; and 
that ſo effentially as to be argued principally, if not ſolely, on 
that ground, though other arguments may be proper to be taken 
into confideration, This act was adapted to a particular caſe, and 
was never extended to, nor can poſſibly, ſuit any other. It has 
been endeavoured to be overturned by begging a propoſition, and 
arguing from it as if true; v/2, that the particular caſe, to 
' which this act was applied, is the ſame with the general caſe ex- 
iſting in England before the fat. de donis, to which that ſtatute 
was applied, and therefore that there ſhould be by analogy the 
ſame conſtruction: but the contrary is true; the caſes being ſo far 
from being the ſame, that this particular caſe never did, (it might 
be almoſt ſaid), never could exiſt before that ſtatute de dons. 
Firſt to ſtate how the law moſt notoriouſly ſtood and was eſta- 
bliſhed as to the ſubject of this private act, the limitations of this 
feudatory kingdom or Lordſhip, immediately previous to the 
making the act; which is the way of conſidering how the act is 
to be applied to it. It happened, that the whole conſequences of 
law as to this ſubject were well known, there having ariſen a great 

1 queſtion 
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' queſtion about the latter end of Q. El/iz. and the perſon's framing 
this act (who were great men) had that determination of their 
own in view. The diſputes: in the family between Earl William 
and the daughters of his brother Ferdinand ended in a reference, 
or ſort of award in nature of a pragmatict ſanction, and an act of 
parliament paſſed in conſequence thereof; by which the whole 
Derby eſtate, that was in England, was ſettled : but as to-this Lord- 
ſhip Earl Ferdinand appeared to have made a grant to uſes for 
good cotrfideration, the limitations in which would. have been li- 
mitations in tail, if they had been of lands in England: and: by his 
will (though it does not appear) he deviſed the whole iſle, as is 
plain from the et cetera in Anderſon z which deviſe muſt have been 
to the - prejudice of his heirs, as it - occaſioned diſputes between 
them and his brother. . Anderſon and Coke agree in the reſo- 
lutions, but have not ſtated at large the whole of the caſe, 
only the conſequences in point of law; which muſt probably 
be from its being ſo notorious, The Judges determined, it could 
not be intailed, fer that the ſtat. de donis extended not to it, 
nor the ſtat, of uſes, nor of wills; and therefore it could not 
be deviſed, as not deviſable in its own nature by the common law. 
or within the ſtat. H. 8. Then it was ſtarted as a notion, that 
this was a male fief, which in the feudal law could not deſcend 
*to *the general or female heirs; for theſe fiefs originally never 
could go to collaterals. The reſolution of the Judges thereon, 
and very well founded, was, that in letters patent where the word 
-heirs is made uſe of, it muſt be underſtood according to the ſenſe 
the law of England puts on it. It is not granted according to the 
; feudal law, but is an inveſtiture according to the law of - England, 
being under the Great Seal of Eugland, and then cannot be con- 
'{trued according to the feudal or other law, and therefore de- 
ſcended to the heirs general like the Commores in Wales; and be- 
tween them and the heir-male, agreements were entered into for 
the purchaſe of it. The crown had plainly no right to it. K. F. I. 
made a grant of it to Earl William; which muſt be from a notion 
that this fief, though a ſovereignty, could not from the nature of 
it be aliened without the conſent or participation of the ſuperior; 
as it might then go into hands the King would not like. To 
take away all doubts of that kind was probably the reaſon of takir 
in the King in making all the grants. There is indeed a diſtine- 
tion in all the old books between an alienation and ſubinfeuda— 
tion, and a ſubinfeudation and term for years; and it ſeems, that 
until theſe acts of parliament were made, the King's as well as other 
' tenants might make a ſubinfeudation, but could not alien 27 capite 
without the King's conſent ; which introduced the act of parliament, 
and ſhews, why the King interpoſed. in theſe grants inſtead of theſe 
limitations being made by the family; but no. ſtatute, particu- 
larly the ſtat, « de. donis, extended to this: all which was known 
3 . N and 


in the Time of Lord Chancellor HAN DWIcCRE. 


and certainly eſtabliſhed. This, being held of the King by a te- 


nure ſimilar to the feudal laws, is not alienable without licence; as 
is clearly ſettled in Craig jand Wright's tenures, 29, 31, 154+ 
This unalienable quality was the occaſion of what was conſiſtent 
with our common law, which did not permit the tenant to diſpoſe 


to hold of the ſuperior Lord : but the ſtat. Qzia emptores, &c. does 


permit the tenant to diſpoſe of part to hold ot the ſuperior Lord, as 
he himſelf held, not of the whole: but that ſtatute did not extend 
to tenants 27 capite, which were as at common law, as appears from 
the ſtat. de prerog. Regis. This reſtraint continued on. tenants in 
night ſervice, that they could not alien the whole in any ſhape, 
nor any part, ſo as to hold of the crown itſelf ; that is, could not 
create tenants in capite. But 32 and 34 H. 8. are remarkable, 91 


ving power not only to make wills, but to alien in the life of the 


arties, eſtates held in /ccage and in capite of the crown, but not e- 
ſtates held of the crown by knight ſervice ; and gives a particular 
power by deed or will to alien, which they could not do before 
without the King's licence, even lands in capite, fo far as they did 
not extend to more than a third part, &c. Theſe ſtatutes ſhew 
clearly, there was a neceſſity to have acts of parliament made in or- 


der to give power to diſpoſe of even common eſtates by will, and 


a power to diſpoſe of eſtates i capite, fo as to affect the crown in 
any ſhape whatever, But it is ſettled in 2 And. and Coke, that nei- 


ther theſe nor the general ſtatutes of this kingdom extend to Man 


any more than to the foreign plantations, as  reland, Se. which 
they do not, unleſs made before the ſettling the place; for ſuch 
laws as were made before, they mult from neceſſity, as Engliſimen, 
carry with them: and that is the conſtant practice at the Co, 
Board on a queſtion concerning 

fore or after, not binding them if after. Then the law being 


known, and all theſe points known, the ifle is bought by the heir- | 


male from the coheirs; and the crown conſents to the alienation, 


To conſider what effect the preſent limitations in the act would 


have had, if they had been made by the whole family concurring. 
The effect would be only the giving James a fee ſimple abſolute ; 
for the whole family joining in a feoffment and refeoffment, or in 
any ſhape or contrivance, could not do otherwiſe, The inheri- 
tances before the ſtat. de donis, which clearly did not extend to 
it, were fees ſimple, abſolute and conditional. He who had a 
conditional fee, until breach, was owner of the whole inheri- 
tance: he held of the ſuperior Lord ; his heir would have been 
in ward; and it was ſubject to all the conſequences of holding of 
the ſuperior Lord; could have aliened before iſſue born, 1 I. 
19. and Myllian v. Lord Barkeley, Pls. as to his iſſue, becauſe he 
had a fee ſimple : but could not before iſſue had deftroy the con- 
dition, becauſe the law conſtrues it as an eſtate to a man, if he 
Vol. 1 e had 


g a ſtatute, whether it was made be- 
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had iſſue, but did not confider the condition as an intereſt, leaving 
the fee ſimple ſtill in him as owner, Then James would have been 
owner of the fee, and could have barred all his iſſue. Where 
would have been the reverter ? It could not be granted to himſelf; 
for that would be a void grant: the condition could not be granted : 
it was no intereſt. Suppoſing it had been reſerved to Earl William, 
(for it could not be granted) and from him deſcended to James, it 
would not then have continued a condition; for if the condition 
had deſcended to the owner of the fee, the colitis. muſt have 
been extinguiſhed. It would then be an abſolute fee; for one can- 
not enter on himſelf for breach of a condition: like other conditions, 
of the payment of a ſum of money, if that condition comes to the 
man himſelf, it is abſolute : fo that in no ſhape could it be in 
James. It could not be granted to him nor deſcend ; for that 
would make the eſtate abſolute. It was conſidered only as a condi- 
tion, and not the effect of a limitation, as Wright J. ſays in his te- 
nures. The ſtat. de donis has reſtored it to a limitation, as it was. 
To conſider what effect the preſent limitations would have had, if 
they had been made good by the king's prerogative, or by an act of 
parliament, which had only authoriſed the limitations, and gone 
no farther. The poſſibility of reverter could not be aliened to a - 
Arte: 23 Feb. ſtranger, it remaining in the grantor. In Lord Stafford v. Buckley, 
Nur Lordſhip ſaid, that the King might grant a condition or poſſi- 
bility, as applied to ſuch a caſe before the tat. de donis. Suppoling 
the King may do fo, and had by his prerogative and letters patent 
made the preſent limitations, then would it be a grant of the pofſi- 
| bility to the right heirs of 7ames as a deſcription of the perſons who 
were to take the chance at the time, it was to take effect in poſ- 
ſeſſion ; it could not by implication veſt in James as an intereſt ; 
| becauſe it was no intereſt, and he had the fee ſimple without it by 
the firſt limitation Nor could James alien this from his heir ; 
for a poſſibility of reverter could not be granted away, until it 
came into poſſeſſion. Though donee might alien it after iſſue 
born, donor never could in any caſe: nor could this ever take ef- 
fect in James while he lived. Then it would be a grant to his 
heirs, which could not be taken from them, nor could take 
effect in poſſeſſion, until their anceſtor died. It muſt then be 
conſidered as a poſſibility of reverter in thoſe deſcribed to take it, 
and who could not take it before failure of iflue-male. It never 
could have veſted in /ames, who could not defeat it; nor is it 
within the reaſon of thoſe caſes of veſting an intereſt in the an- 
ceſtor ; becauſe here all the conſequences of the feudal tenure are 
anſwered ; for he is the owner of the fee: though indeed in this 
particular cale there could be no wardſhip. The view of the par- 
ties was the continuing the Lordſhip in the family; which Lord 
James himſelf valued more than his own power. They wanted 
an intail, that was to continue: the ſtat, de AI not extending 
| | to 
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to it, would not operate on it, as was well known. If it had, there 
would be no occaſion for the act of parliament, The act was ne- 
ceſſary for two purpoſes; to make the grants effectual from the co- 
heirs and againſt the crown, and to eſtabliſh it ; which was the 
main point; not intending to veſt a rem::inder in Earl William er 
reverſion in James by the limitation to the right heirs, but only to 
make a proviſion applicable to that particular caſe, to ſecnre the 
ſucceſſion through different ſeries of heirs-male, and then to ſecure 
it to the right heirs. The prohibition is added to thoſe who might 
have barred, as Robert and James, and every heir-male of their 5 
dies, and the heirs-male of the body of William; but not to Mil- 


Van himſelf, becauſe the legiſlature did not think he had more 


than an eſtate for life; and if they had not thought ſo, they could 


not commit ſuch a blunder. The fame argument holds as to the 


limitation to the right heirs of James, who were to take a contin- 
gent hope of ſucceſſion. It was to no purpoſe to veſt it in the an- 
ceſtor, for he could not alien it ſeparately ; could not have taken it 
from his heir before it came into poſſeſſion. An act of parliament 
may limit a fee ſimple fo as it cannot be aliened; but that muſt be 
by particular act of parliament, as in the caſe of Lord Willoughby 
of Brook : ſo of ſeveral honours limited to the heirs-famale : ſo is 
the barony of Lucas. This is a chalking out of different ſeries and 
lines of ſucceſſion: beſide the act has expreſsly declared, the tenure 
ſhould be of the King; which could not be, if looked on as a re- 
verſion, and not a poſſibility of reverter ; for then it muſt be held 
of the reverſioner ; and if that was granted away by James, it could 
not be held of the crown, but of the grantee, All this is laid down 
in Lord Barkeley's caſe, Plo. Then the right heir is to take it as 
a Chance of ſucceſſion. Charles, who made this demiſe, is iſſue- 
male of the body of William, and is hereby prohibited, which 
would be overturned by the oches conſtruction : whereas a ſettle- 
ment by act of parliament, which is a law made in that particu- 
lar inſtance, is not to be con'trued by the ſame rule as words in a 
_ conveyance of lands in England, or ſubje& to the conſequences of 
it: but ſuch conſlruction is to be made, as will give it effect. 
5 Wheatly v. Thomas, 1 Lev. 73. The poſſibility of reverter at com- 
mon law, before ſtat. de donis is not alienable, until it comes into 
poſſeſſion ; as to which one part of the caſe of Sir John Gordon of 
Park, determined laſt ſeſſion in the Houſe of Lords, is very appli- 
cable. The queſtion was, whether a perſon forfeited an eſtate- 
tail that he took, and alſo an eſtate-tail to the heirs-male of the 
body of his father? The Lords and Judges held, he did not for- 
feit the laſt limitation, becauſe it was not conſidete d as a remainder 
veſted in him; for if veſted, he would have forfeited that, as he 
did the other; which ſhews, that though by our law that limitation 
540 heirs: of the body of the father veſted in the ſon over and above 


the limitation to Rim felt and the heirs- male of his body, and there- 
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fore would be forfeited by our law, yet becauſe by the feudal law. 


governing in Scotland it was not conſidered veſted in him, it was 


not forfeited. So in this caſe, if there had been a forfeiture for 
high treaſon, it would be too much even by the Engliſb law to 
ſay, the heirs general forfeited, though there had been a forfeiture 
as to the other limitations, upon the authority of that caſe, 


LoRD ChANcELLOR. 
That caſe is ſuch a mixture of Scotch and Engliſb law, that no in- 
ference can be drawn from it. 


The ſuppoſed analogy between the ſtat. de dons and this act to- 
tally fails both in the foundation and ſuperſtructure, This particu- 
lar caſe and the reaſon of it did not exiſt beſore the ſtat. de dons, 
The iniſchief in that ſtatute was not, that it was hard, that one ha- 
ving a limitation to him and the heirs-male of his body ſhould de- 
feat his right heirs; had that been the particular caſe to which the 
ſtatute was applied, the meaning of the ſtatute muſt have been to 
prevent this poſſibility of reverter from being barred : but as this 
caſe is not the ſame, neither is the remedy the ſame; for under 
this act of parliament there could be no fine, recovery, or diſcon- 


tinuance made of it; as it would be void and of no effect. If the 


legiſlature had thought the ſtat. de dons futuris nermam immpoſuit, 
this prohibitory clauſe was to no purpoſe: nor could the prohibi- 


tion have effect unleſs applied to this cafe, to prevent James, &c. 


from hindering the right heirs enjoying this on failure of iſſue- 


male. Tf then this alienation is not well warranted on the con- 
ſtruction of the act, it makes an end of the queſtion upon the bill 


by the clergy. It is ſaid, acceptance of rent will aftirm this lcafe; . 
but though that will make a voidable leaſe good, as by an infant or 

tenant in tail, yet never if abſolutely void, as a leaſe by tenant in 
tail to commence after his death. If this act was meant to reſtrain 
alienations in fee, it would be ridiculous, if it did not alfo reſtrain a- 
lienations for years. „ : 


Hitherto the caſe has been conſidered on the general power of 


| alienation : now as to alienation by deviſe : which queſtion ariſes 
on the croſs bill, filed late in 1747, after this cauſe had been de- 


pending from 1742, and after the eviction had been known ſeveral 
years before. The intent is the great rule governing in wills. 
On this will, properly adapted to all ſort of eſtates in England, 


it could not be the intent under general words to give this iſle, a 
kingdom held of the crown of England, a feudal principality. 


holding of . ſuperior. In its original it was for generations a 
kingdom, by degrees held of different princes, as of Norway, 
1 Scotland, 


in the Time of Lord Chancellor Harpwircks. 


Scotland, and for many centuries of this crown. Hale's Hit. 183. 

2 Camb. Brit. 144.3. Caluin's Caſe, 7 Co. 21. 4 Inſt. 283. and he 
Hiſtory of it appears in King's treatiſe. So that it is a kingdom, 
lofing its ſovereignty only to a certain degree, and what the feudaliſts 
Called a royal liege. feud. It is impoſſible then, that one thould by 
his will intend to give this, and not mention it. It is true the 
fame words are uſed, as are in ſtat. H. 8. That ſtatute did not 
mean to include a feudatory kingdom; for they had been all 
given away from the crown. Had they then exiſted, the ſtatute 
would have either excepted them out of the power of deviſing, 
or qualified it; for theſe words never would beiconiirued to ex- 
tend to things of this ſort, If K. H. 8, made a will, it could 
not be thought he intended” to deviſe the crown of Eng gland by 
theſe general words; which if they were to carry it, would 
be contrary to His intent; which in no caſe can be done by 
general words. The word diihidn is not in this will; if it was, 
- being not generally uſed in common law inſtraments, there might 
be ſome colour for it. Real eftate and bereditaments muſt re- 
late to things of inferior nature. Owen 124. ſhews, honours, 
Sc. will not paſs by general words. Beſide honours and caſtles 
are interlined, which is an evidence teſtator did not think the 


general words of this will would carry them, The introductory | 


words then ſhould be reſtrained within the bounds intended; 
which is common in wills, as in deviſe of all his lands and tene- 
ments, having two forts in the ſame place, freehold and leaſehold, 


the general words are reſtrained, not from the words in the will 


itſelf, but from the nature and circumſtances where other eſtates 
are ſufficient to anſwer it. Suppofing this a reverſion (as it is 


"9 _ argued). it muſt follow. the eſtate in poſſeſſion ; and this act of 
parliament makes no alteration as to the reverſion, leaving it as 


unliaen able as before. It is ſaid to be made to prevent fictitious 
alienations by fine or recovery; but none could be levied in this 
ille; for it muſt be levied of fome county in England; in none 


of which i is this iſle, as the iſle of Migbt is. So as to the Planta- 


tions. Which have laws of their own. But it is determined 40 


Eliz. that this iſle is not deriſable; that it deſcended to the heirs 


- notwithſtanding the deviſe there, which was a deviſe of the iſle 
itſelf; and to that only is it applied, not to lands within the ifle, 

as has been argued, © That reſolution holds as much now as before, 
© becauſe founded on the general nature of the eſtate as not go- 


vernable by the laws of England, but of another nature, and 
therefore not within the ſtat. of wills. If the crown of England 


.* "conquers a country, and leaves the people to enjoy it, the con- 
quered keep their own laws, until the conqueror declares the 


cContrary; 4 fortiori where he declares they ſhall. An Engh/þ 


Colony carry with them all the laws of this crown ia being at the 
time of planting it, which are adapted to the ſituation, not all 
others; but no ſtatute made after binds without naming _ them. 
Vor. II. FS 4 U This 
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This iſle belonged to the crown before any act of parliament, 
Pryn's Taft. they are then to hold all their laws, and no ſtat. in 
England can extend to them. On the common law, which never 
tolerated wills, and which part of the feudal law was received in 
England, it could not be deviſed. Craig. 172. folio, where it is 

ſaid, as common feud cannot be deviſed, it is ſtronger that ſuch 


as this cannot, quanto gravius peccant, Ec. | A 


Lord CHANCELLOR. 


This caſe concerns a very noble and ancient family, and alſo 
perhaps the moſt honourable inheritance, any ſubje& of this king- 
dom can enjoy. In the argument a great deal of ancient learning 
and points of feudal law of a curious nature have been drawn in: 


upon which if it was neceſſary to make a ſtrict determination, 1 


ſatisfy oneſelf ; becauſe, as they are points not occurring every day, 


drawn in conſequence of the original bill: becauſe if the Duke 
of Athol had no right to evi, or has not a title to the whole iſle, 


court to pray not only againſt the collateral ſecurity, but alſo as to 


Idle of Man 
part of the 
crown, not 
realm, of 


England ; be- dominion of Man. As to the points taking in very large and dif- 


ing g:ant- 
able under 
great ſeal. 
Laws of Eng- 
land extend 
not thereto, 
unleſs named : 
it is not alien- 
able without 
licence un- 
leſs for chat- 
tel interelt, 


fore as ſuch extend not to it, neither the common or ſtatute- 


ſhould take à conſiderable time for it: but as I do not think theſe 
particular points in the extent of them neceſſary to determine, though 
very properly brought into the argument, yet my detertnination 
reſting on more plain and general points, I think it better not to 
delay the parties, or put them to the expence and trouble of a fut- 
ther attendance in order to conſider of it. Indeed a good deal of 
time would be neceſſary to ſpeak critically and correctly ſo as to 


books of general learning thereon muſt be looked into. 


There are ſeveral queſtions ariſing on both bills : but they are all 


but Lord Derby has, either one or the other makes an end of the 
relief ſought by the original bill. To take the queſtions in their na- 
tural order, the firſt (becauſe it goes to the whole) is whether Lord 
Derby has a title to the whole ifle, lordſhip and dominion of Man? 
Next, if he has, whether that is ſuch an inheritance or a title of 
ſuch a nature, that he has right on his croſs bill to come into this 


the whole iſle to have his title eſtabliſhed, and a decree for it. 


As to the firſt it appears, from what is laid before me, eſpe- 
cially under this grant and act of parliament 7 J. 1. that Lord Der- 
by as deviſee (for ſo only can he claim) has not a title to the iſle and 


fuſive learning I ſhall not determine, but touch, upon them. Many 
things are admitted on both fides ; that Man is not part of the 
realm of England; parcel only of the King's crown of England; a 
diſtin dominion now under the King's grants, and ſo ever fince 
from a long time paſt granted held as a feudatory dominion by 
Liege Homage of the Kings of England : the laws of England there- 


law, 
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law, unleſs expreſsly named or ſome neceſſary conſequence reſult- 


ing from it. But notwithſtanding that it was an eſtate and dominion 
in the King of England, not parcel of his realm, but of his crown, 
which he could grant under his great ſeal, and, as ſaid in Anderſon, 


could be granted by him in no other manner; becauſe the. great 
ſeal of England operates in all the dominions, not only parcel of 


the realm but of the crown: the King therefore can grant lands in 
Jreland and the Plantations, Jerſey, and Guernſey, under the great 
ſeal of England, becauſe part of his crown, It was part of the re- 
ſolution 4 Elig. 4 Inſt. 283. that the g ant of K. H. 4. to this 
family was a good grant under the great ical. This grant created 
in its effect a ſocage tenure. The former grant to Lord Nortbumber- 


land to carry the Lancaſter ſword, being to be done by the body, 


was clearly grand ſerjeanty, which is knight ſervice + but this is by 
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homage, which, where no other is reſerved, is according to Coke pre- Homage not 
ſumed to be night ſervice : but not where others are reſerved, as 
here : and that appears to be contrary to what they intended, and was ohter is reſec- 


knight ſer- 
vice, where 


what they guarded againſt : it is therefore in /ocage, whether petty ved. 


ſerjeanty or not perhaps is not fo clear, becauſe Coke confines that to 
the delivering things of a warlike nature, which this does not im- 


port: though, as it was to be rendered to the King at his corona- 
tion, I ſhonld ſtill incline to think it was petty ſerjeanty ; but there 


is no occaſion to enter into that: it is ſtill /ocage, and the reſerva- 


tion of liege homage would not alter it. Anderſon properly explains, 


that the diſputes aroſe by the deviſe of this iſle y Earl Ferdinand; 


on which it appears by the recitals of this a& of parliament (and 
which I muſt take to be true though the facts are not explained) 


that an agreement had been entered into, and a price paid by Mil- 


liam, brother and heir-male of Ferdinand, to the daughters and 
heirs general; for ſo it is expreſsly recited in this act; on which 


they without any ſurrender to the King take a new grant from 

the crown, on what foot does not appear; whether from any ap- 
prehenſion of a forfeiture which they had a mind to purge, or to 
prevent taking a licence; for without that, I think, they could not 
have done it. Still they were not content with this new grant; and 


they plainly ſaw, that if they let it reſt on that, James Lord Stanley 


; would ia ſome ſhape or other (I enter not into the queſtion whe- 
ther with licence or not) have power to convey this iſle, and conſe- 


uently to defeat the heirs general and any ſubſequent ſons and heirs- 
male of himſelf or of his father; by conſent of the crown there- 


fore and agreement of all parties they come to a private act of par- 
liament ; by which out of this fee in James they cut and provide. 
new limitations on which the firſt queſtion is, had. James or any 


perſon, who could claim as right heir to him, a power on the foot 


of theſe limitations to grant and convey this eſtate, at leaſt before 


ſuch time as the remainder in fee ſhould come into poſſeſſion? Speak- 
ing of this abſtracted from that nice queſtion of the difference be- 
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tween a ſtrict reverſion and a poſſibility of reverter on ho law as it 


ſtood before the St. de Donis, and abſtracted from the probibitory 


clauſe of alienation, neither James nor any heir general of him could 
have power to alien by any method of conveyance whatever this 
ifle and dominion without licence of the crown, and that by direct 


conſequence of the tenure created by the letters patent; and it is 
enacted, that all thoſe perſons ſhould hold by that tenure ; for though 


It is in facage, it is in caprze of the King, and is of the moſt honour= 
able kind not only in the feudal law but common law of England. 
Before the acts of parliament varying that law (which acts of par- 
liament no more than the Sr. de Donis can extend to this) whoever 
held in capite of the crown, could not alien without the King's li- 
cence. 2 Inſt. 65. Coke ſays, where lands are held of the King as 
King, &c. and aliened without licence, that the better opinion was, 
that only a fine ſhould incur, and the King might ſeiſe, yet it 
plainly was taken to be otherwiſe, and that at the time-of making 


the St. de Prerog. Regis, that on alienation without licence they 
were forfeit to the crown, and the laws is ſo ſtill as to all ſorts of 


tenures, that are not within thoſe enabling ſtatutes made: and there- 
fore therk are feudal honours in England, at leaſt one, which is the 


caſe of the caſtle of Arundel in the Duke of Norolk's family, that 5 


cannot be aliened without licence of the King. Hale ſays the ſame 


of the Barony'of Berkeley Caſil:, holding it to be a feudal barony ; 


though I believe, the general opinion is to the contrary : but he 


lays down the law generally of both, that they are not alienable 
without licence If fo as to them, certainly ſo as to this ifle,, which 
was no part of the realm of England, and to which theſe: acts of 


parliament could not poſſibly extend unleſs named. T. he üſe, N 
make of this in 2 Lift. and other caſes, is not to ſhew any alteration. 
made in the law of England, or that the acts of parliament extend 
to this iſle, but to ſhew what was the general law deribed- fie: 


the feudal law before. So 1s Wright” s Tenures, that ſuchia® Bed, Nt 
of alienation was neceſſary. If fo then on the foot of the limitations" 1 25 


themſelves, that might make it unneceffary in reſpect of the title o 


the whole iſle to go into the other queſtions ; becauſe hett is no pre- 
tence of any licence; and though the Sr. Mills meant to enable 5 


alienations without licence, it is determined, that ſtatutè does pot 
extend to this. It is admitted, the Sz. de Donis does not, and Hops 


the St. of Wills cannot. But the act of parliament goes farther, and +, 
brings in another point, which not only extends to that of the want 
of a licence, and to the title of the whole iſle, but alſo to the grant 5 
or demiſe f 10,000 years; for the want of licence to alien does 


not effect this grant; for though it ſeems odd to ſay, the Kipg's 


tenant in caprfe could not alien for life, in fee, or in tail without 3 9 2 0 


licence, but could for 10,000 years, yet it is founded in the reaſon 


and wardſhip being the ſame, although it might diminidly 4he valps: 
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of the wardſhip, if it was gt ſervice + but if it was inquired into, 
at the time of making this grant of K. H. 4. theſe long leaſes were 
not in being: however I give no opinion upon that. Confidering 


it as a chattel intereſt he wanted not a licence to make this leaſe : 


but that brings in the. prohibitory clauſe, and is a material part of 
the caſe, and goes to both, extending not only to the ifle and do- 


minion but alſo to all the particular eftates mentioned therein, part 


of which is this rectory and tithes, which are part of this leaſe. 
This clauſe of prohibition is fomething extremely near to the pro- 
hibitive, irritant, and reſolutive clauſes in the Scotch law, the irri- 
tating clauſe making it void, and the reſolutive extinguiſhing the 
right; ſo that they did not reſt on the prohibition, but made it ab- 
ſolutely void; for it might be ſaid, you may contend it: though it 
might be too hard, perhaps, to ſay that upon an act of parliament. 
Then it is ſaid to be conformable to the Stat. de Donis; for that this 
iſle not being within that ſtatute they meant to make a private act of 


. parliament analogous thereto, and to grant ſuch eſtates as that ſta- 


tute would warrant, and to reſtrain alienations in the ſame manner, 
and that therefore no reſtraint is upon any of the heirs general of 
James Lord Stanley: but 1 think myſelf not warranted to ſay in this 
caſe, that all the parties meant was to create ſuch eſtates and ſuch 
reſtraint of alienation merely, as the Stat. de Donis creates. They 


do not refer, nor is there any eye, to that ſtatute; and the intent 


appears to continue in the name and blood of James. It is ſaid, 
that to make eſtates-tail unalienable will anſwer that purpoſe : ſo it 
does as to the continuing in his name, but not as to his blood. Con- 
fidering them on the foot of the Stat. de Donis, and that theſe were 
eſtates-tail, there was no want of a reſtrictive clauſe at all; for be- 
fore Ta/tarum's caſe which has eſtabliſhed the doctrine of recoveries, 
and the Stat. H. 7. of fines, theſe eſtates, before the Stat. de Donis, 
were unalienable: but of Man no fine or recovery could be levied : 


_ conſequently if this ſtatute is analogous to the Stat. de Donis, it 


would be ſufficient to fay, theſe eſtates ſhould be held by the per- 
ſons named: there would be an end of it except as to the limita- 
tion to the right heirs of James, which would be out of the force of 


| that ſtatute: for certainly ſince the Stat. de Donis, which has ſplit the 


fee into ſeveral eſtates, and made the poſſibility of reverter a rever- 
ſion and an eſtate, the owner thereof might, though he was not 
in the power of tenant in tail until common recoveries were invent- 
cd, alien that reverſion himſelf, as he pleaſed : therefore there is 
no manner of occaſion on that foot for this prohibitory clauſe. But 


ſtill it is contended, I ought to conſtrue the clauſe confirming the 


limitations, and alſo this prohibitory clauſe, according to the rule 


of the Stat. de Donis; for that private acts of parliament are to be 


conſtrued by the general law of the land, and as private acts of par- 
liament, and therefore in the ſame manner as that ſtatute, There 
is no warrant for me to do that by any recital or words. But the 
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penning of this act of parliament i is different, and goes farther than 


the Sf. de Donis, which has no words reſtraining alienations by re- 
verſioner or remainder, but by tenant in tail: whereas this act of 
parliament has expreſs words of reſtraint even on aer, the owner 


of the reverſion in fee. On comparing the words of the Stat. de 


Donis there is no reſtraint of alienation but on perſons, quibus tene- 


mentum ſic fuit datum ſub conditione, vis. thoſe who would have the 
fee ſimple conditional at common Jaw; not on the reverſioner him- 
ſelf, or thoſe who might take under him: but the words of this 
act of parliament go vaſtly beyond that reſtriction: therefore to ſay, 
I muſt conſtrue this analagous to that, is to ſay, I muſt conſtrue 
one act of parliament penned in one ſer of words according to the 
conſtruction of another penned in another ſet of words. Still it is 
ſaid, there is no reſtriction laid on the heirs of James: but by the 
expreſs words of the ſubſequent clauſe, all acts whatever, done by 
any perſons to prevent the eſtate from being held by any of the per- 
ſons or heirs mentioned there, ſhould be void; which conſequently 


excludes any ſuppoſition, that a different kind of right and power of 


alienation was meant to deſcend to the heirs of James, which was 
not meant to James. Nor is there any reſtraint on Milliam; fo that 
by this doctrine, if this is to be conſtrued according to the general 


rule of the Stat. de Donis and of lands in England, that eſtate would 
unite with William's eſtate for life, and conſequently, if he could 


poſſibly have ſuffered a recovery or levied a fine, he might have 
barred theſe limitations, and have barred his own iſſue-male: or if 
taken the other way, as ſo many particular limitations of the nature 
of fees fimple conditional at common law, ſtil, he would have power 
to do that. So that on this clauſe this is clearly the true conſtruction, 

force and effect of it. When therefore it is ſaid, on comparing this 
act of parliament to the Stat. de Donis that any of the heirs of James, 

and conſequently the laſt Earl. of Derby, might do this, becauſe he 
had the eſtate-tail and fee in him, I allow the rule, quand; duo ura 
concurrunt, it is the ſame as if in azver/is: but the rule holds the 
contrary way, that "James Lord Stanley is equally reſtrained in one 
capacity as in the other. To put the caſe fairly it muſt be put fo, 

as if the reverſion in fee had been hereby limited to a ſtranger. The 
conſtruction would be the ſame in both caſcs, and both are reſtrain- 
ed from aliening; for no one will ſay, that though i it would be ſo in 
caſe of a ſtranger, yet his heir at law ſhould have power to alien: 


that would be abſurd, The parties could not by any poſſibility 


have made a ſettlement by the family of this eſtate, ſo as to prevent 
alienation, provided there was a licence from the crown; for, as it 
is admitted to be out of the Stat. de Donis, the conſequence would ” 


be, that any eſtate, they could have created, would be but a fee 


fimple conditional; and they could not have carried it further, 
but muſt have ſtopped at mes and the heirs of his body; for if 
they had attempted a remainder, it would be undoubtedly a re- 

leaſe 
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leaſe and diſcharge of the condi ion; for which J rely on the caſe in 


Carthew, that a fee ſimple conditional cannot ſtand together with 


an abſolute fee, but will be merged in it; the. reaſon of which 
holds juſt to this; and there was n caſe before the Stat. de Donis, 
where an eſtute was granted as a conditional fee to one and the heirs 
of his body, and the ſame eſtate limited to his heirs or remainder to 
another; it could not be done, at leaſt by a common perſon: I will 
not enter into the queſtion, whether it could be granted by the 
cro en by prerogative, As this then was not in their power to do 


by common conveyance, they choſe to do it by act of parliament, 


It is very material, and was great part of what led to this, that theſe 
heirs-female, who for a conſideration parted with a preſent right, 
and perhaps that conſideration not equal in value, yet did not mean 
to depart with the poſſibility of inheriting it; it was material there- 
Fore to them to model it ſo, that none of th perſons under theſe li- 
mitations ſhould have power to defeat and prevent its coming to the 
heirs-general, who on failure of ifſue-male would be heirs-female of 
the family; which was the only way of a /pes of ſucceſſion to them. 
It is alſo material, that no other perſons are appointed by that act of 
parliament except thoſe named and their iſſue and the heirs-general 
of James; none others that can come within theſe words but the 
heirs-general of James; then to ſay this prohibition extends not to 
them, is to ſay, theſe words are to be rejected out of the act. Next 
as to the clauſe concerning the power of leafing I do not think there 
is any inference from thence. It is ſaid to have a reference to, and 


to give the like power as tenant in tail had, by the Stat. H. 8. If it 


was ſo, I know not whgt would be the conſequence: but I do not 


think it is ſo: for the Stat. H. 8. is only referred to for the ſake of 


deſcribing the leaſes; and I believe, ſuch power has been given in 
private acts of parliament, and acts of parliament where the perſon 
to whom that power was limited, has not had an eſtate-tail. Be- 
fide it is ſtill apprehended that this was not ſuch an eſtate-tail as 
any ſuch power could ariſe on by that ſtatute; for theſe lands lay 
not within the realm of England. This act of parliament therefore 
has made this iſle and the particulars therein unalienable againſt the 


Heirs-general. But whatever becomes of that queſtion as to the 


property of the iſle, the ſtate, lordſhip, and dominion, if there 


was not this reſtraint, this deviſe could not poſſibly be good; for 
it is expreſsly determined by that caſe, by which I ſhall think my- 
ſelf bound, that the Stat. of Wills does not extend to this. It is 
admitted, the Scat. de Donis does not; and then there can be no 
reaſon why the other ſhould. Then there can be no ground to 
think that by the Stat. of Wills this feud was deviſable, when it is 
out of the Star. of Wills. By the common law it certainly was not de- 
viſable, unleſs a cuſtom for it. Taking it on the feudal law, nothing 
is more contrary thereto than to ſay, there ſhould be a deviſe. T hat 
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is more ſtrong againſt allowing teſtamentary diſpoſitions than againſt 
any other by reaſon of the ſurpriſe on the party, and the bringing an 
improper tenant on the Lord, But taking it out of that, he could 
not convey by deviſe without a licence, no more than by any other 
manner. I will not then enter into the queſtion, whether the words 
were large enough to take it in: but the conſequence is, that both 
the deviſe of the lordſhip and dominion of Man, ſuppoſing it large 
enough, would be void as againſt the Duke of Athol heir general of 
the family, and this leaſe is alſo void becauſe of the nature of this (et- 
tlement, and the reſtrictive prohibitory clauſe in this act of parlia- 
ment; nor is there any ground to make another conſtruction. It is 
admitted, an act of parliament may make even an eſtate in fee un- 
alienable ; and there are ſome, though not many, acts of parlia- 


ment of that kind in particular . The only queſtion there- 


fore is upon the conſtruction and operation of the act; and it is ma- 
nifeſt, that even the family itſelf doubted that this leaſe ſwas void; 

otherwiſe Earl Charles would not have given the collateral ſecurity : 

and afterward when James Earl of Derby came to the eſtate, he 
Had the ſame doubt; not that he laid hold of that doubt to evade 
that leaſe directly, but he would have choſen to turn it on the col- 
lateral ſecurity. There are. great ſymptoms therefore of its being ſo 


_ underſtood in the family. The deviſe then is totally void by force 
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of the private act of parliament, and the reſtrictive clauſe therein. 
The grant of the tithes and rectories is alſo void: and that puts 
the nice diſquiſitions of points on the feudal law out of the caſe. 


On the next queſtion I do not mean tœ give a fri opinion to 
bind myſelf, but mention it becauſe of the plea put in to the ju- 
riſdiction of this court by the Duke of Athol, and that I may not 

appear to contradit myſelf. There have been great doubt, as to 
that; for the Earl of Derby comes upon a legal title, ſpeaking of 
the whole iſle, and therefore that might be a great objection to 
the juriſdiction of this court as a court of equity, I go farther; 
there might have been great doubt whether, ſuppoſing that point 
of equity out of the caſe, he could come in reſpect of the original 
Juriſdiction of this court and nature of the inheritance, becauſe it 
is out of the dominion of Ergiand; and, unleſs it could be 
brought within the rule of Commeres in Wal s or Lorifhips Marchers, 
it Loud be a ſtrong objection againſt coming to the King's 
courts; for theſe Marchers were originally parcel of the realm of 
Rngiand, and therefore in a queſtion bet een two Lordſlis 
Marchers it muſt be determined in the King's courts, becauſe 
it could not be determined there. I could have retained the bill, 
and ſent the parties to try the title at common law, and determine 
it by the proper juriſdiction, which was ſaid to be the King 
in Council: but confidering my opinion that. is not neceſſary. 


I would 
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I would not be underſtood, when I over ruled the plea of the Duke 
of Alhol, to have over-ruled it on affirmance of the general juriſdic- 
tion of this court to try and determine the title to the iſle of Man or 
any ſuch feudatory dominion, but merely on this; the plea was to 


the juriſdiction without averring to What court the juriſdiction be- 


longed; and the rule of law is, that in a plea to juriſdiction like a Plea to juric- 
plea in abatement, where it is to a court of general juriſdiction, you diction of a 


general cout 


muſt alſo ſhew where the juriſdiction veſts, as well as negatively APR e 
that it is not there; but if it is an inferior court, you need only plead where it is; 


thereto, and not ſhew where it is. This is a court of general ju- not ſo of iote- 


33 | 0 8 g rior court. 
riſdiction; and that was not then ſhewn. Then it came in que- 


ſtion, whether I muſt over-rule it zz toto or in part. I was of opi- Plea to juriſ- 


nion, 21 toto; for the rule of the court is upon demurrer to the whole diction over- 


_ | | . ruled in toto, 
bill, where the demurrer covers more than it ought, the court will, 


not ſplit and divide it, as it will a plea; for a demurrer is taken un- covering ws 


; favourably, and therefore it will be over-ruled: but that does not much. 
_ deprive the party of his equity; for the ſame thing may be inſiſted 
on in bis anſwer. Then ſuch a plea to the entire juriſdiction ought 


ſurely not to be received more favourably than a demurrer; and 
therefore I over-ruled that alſo. The inclination of my judgment, 
until that objection of the informality was ſtarted, which appeared 
in the lat er part of the plea, was to have allowed the plea as to 
ſeeking poſſeſſion of the iſle, as to the royalty of Man, but as to the 
reſt of the relief as to the collateral ſecurity to over-rule it : but that 
being inſiſted on, turned my opinion to over-rule the whole plea. 


The queſtion then comes on the collateral ſecurity, and what re- 


lief the plaintifF in both cauſes is intitled to as to that; for the opi- 


nion given as to the validity of the will goes not only to the deviſe of 
the whole iſle, but to the grant for 10, ooo years; and conſequently 
the plaintiffs in the original cauſe are intitled to relief as to their in- 
demnity; for which they had a right to come into this court, ſup- 


poſing it had been a mere bounty in Lord Derby, againſt any one 
claiming voluntarily under him; or whether it was for a debt, he 


might ſubject it thereto. It is the common caſe of an indemnity ; 
which muſt be by an account taken of the rents and profits from 
the time of the eviction, which Lord Derby muſt pay to them ac- 
cording to the truſt of the term; and let his bill, ſo far as it ſeeks to 
eſtabliſh his title to and poſſeſſion of the ifle, c. of Man, be diſ- 


_ miſled. 


He muſt pay coſts to plaintiffs in the original cauſe; but no cofts 
as between him and the Duke of Albl upon ſuch a queſtion fo in- 
tricate in itſelf. | 
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Caſe 114. Howel verſus Howel, July 18, 1751.1 


Marriage arti- TD ries ahicke | in 1691, part of an eſtate was limited to. 
huſband for life, remainder to wife for life, and after death 


Keulen of ſurvivor remainder to heirs of the body of the wife by the huſ- 


ſettlement, 
where by a band: another part to the huſband for lite, remainder to heirs of 


difference i in his body, remainder to the wife. 


the penning 


the parties in- 


tended to leave The bill was by the eldeſt ſon after Jeark of father and mother to 

= 2 father's have the benefit of the articles, by having them carried into exe- 
cution ſtrictly to the firſt, &c. ſon, according to the general prin- 
ciple in Trevor v. Trevor, Eg. Abr. and Weſt v. Eriſey, 2 Wil. 
where even a ſettlement was corrected by the articles, Honor v. Ho- 
nor, and other caſes; and to be relieved againſt a deed, which the 
plaintiff ſaid, he was drawn in to execute on a repreſentation, that 
his father had a right to the whole eſtate, to do what he would 


WI th it. | 


PF ame defendants, the younger children who claimed a benefit un- 
der the ſaid deed executed on the father's ſuffering a recovery, in- 
ſiſted, this was not the common caſe, but very particular, being in 
the firſt part to the heirs of the body of the wife. This cannot be 
by miſtake, which will not be preſumed, where there was a natural 
view for it, vg. to prevent either of the parties from defeating, but 
not from doing it by joining therein to make a proviſion for their 
family according to the circumſtances. Where it is not the mean- 
ing of the parties to make a ſtrict ſettlement, a court of equity is 
not bound to do ſo. In Whately v. Kemp, 17 Feb. 1734, on bill 
by mortgagee to redeem or forecloſe, detendant inſiſted, that by ar- 
ticles previous to marriage of his father and mother, they agreed to 
urchaſe lands of ſuch a value, and ſettle to uſe of huſband for life, 
of wife for life, remainder to uſe of heirs of her body by him, 
remainder to uſe of heirs of ſurvivor: they purchaſed, * and 
Joined in recovery to uſe of plaintiff in fee by way of mort- 
gage: defendant inſiſted, that his mother being dead, he was in- 
titled on conſtruction of theſe articles in equity to have this eſtate 
ſettled to the firſt, &c. ſon, in tail male. Sir Joſeph Fekyl held, 
that if this was a common limitation, he ſhould 4. thought, what 
the defendant inſiſted on, right; and that the mortgagee muſt have 
loſt his eſtate: but that this was particular to the heirs of the body 
of the wife by him, and being ex provifione vir; would ſecure the 
children againſt the father alone, and that it might be the real ig- 
tent, that both might bar, comparing it to a power of - revocation 


— 


* It was (aid, that was copyhold to which at, 11 H. 7. does not extend. 


both 


in the Time of Lord Chancellor Hazywicke. 


both by father and mother, and that defendant was therefore well 
barred, Powel v. Price 2 Will. 535. ſhews, the court goes on the 
meaning of the parties having a different view. The preſent bill is 
to unravel all that was done by the father and plaintiff himſelf with 
his eyes open, confirmed by him after his father's death, and to 
ſtrip the other branches of the family. 


LORD CHANCELLOR, 


There is a difference in the penning of theſe two limitations. On 
the firſt they might have in view to leave it in the power, not ofthe 
father only but of both, to vary. But on the ſecond there can be no 
ſenſe of that limitation, but as the plaintiff contends; otherwiſe, it 
would be abſolutely in power of the father by fine to bar it, and de- 
feat all the iſſue. They intended the wife ſhould have a jointure in 
one, in the other not. It ſeems a ſtrong diſtinction on the face of 
| theſe articles; and there have have been cafes adjudged on that. 
Where by articles part of an eſtate is limited to father for 3 8 
wife for life, to firſt and every other ſon and daughters in tail; 
other part to father for life, and heirs male of his body by that wife, 
Lord Macclesfeld ſaid, if that had been the ſole limitation, he ſhould 
without ſcruple decree in ſtrict ſettlement according to the common 
rule: but where the parties had ſhewn they knew the diſtinction 
when to put it out of the power of the father, and when to leave it 
in his power, he would not vary the laſt limitation, decreeing to the 
father in tail as to the laſt, though not as to the firſt. Beſide the 
plaintiff here, long after his father's death, when he knew how 
things ſtood, confirmed part of that agreement, though not the 
whole, and paid intereſt ſeveral years afterward of the provifion for 
defendants. There was a caſe before Lord Cowper, in which the 
father uſed paternal authority and ſome harſhneſs to induce his ſon 
after coming of age to make a new ſettlement of the eſtate, by which 
he brought voluntary charges on it for benefit of the younger chil- 
dren, of which there were ſeveral; and notwithſtanding there were 

circumſtances in it not to be approved of, yet as the ſettlement itſelf 

was reaſonable, it was allowed. And as in this caſe there is a dif- 
ference in the penning of the articles, in one of which they might 
intend to leave it in the power of the father, in the other not in his 
power to do alone; it ſeems a reaſonable way. 


The refine of the proviſion under the deed was decreed to be 
conſidered as a — . on the eſtate. 


Knight 


339 


- 
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Caſe 115. Knight verſus Dupleſſis, July 20, 1751. 
Receiver not HE late Lord Colerain deviſed, that from his death until his 
A e for daughter Roſa Perigrina attained twenty-one, or married 


heir at law to 7 4 . 
turn deviſee With conſent of her mother, the mother ſhould receive all the rents 


out of poſſeſ- and profits from all his lands in M. and N. with directions to pay 

Hons 300 J. per annum. to the daughter, and to take goo J. per 
annum to herſelf, and to account with the daughter if ſhe 
attained twenty-one or married; if the daughter died before either, 
then it was deviſed over to the plaintiffs, who, as nieces and heirs at 
law of teſtator, brought a bill, and now moved for a receiver, and to 


ſtay waſte generally, and to inſpeR deeds and writings. 


For plaintiffs, T here is no preſent intereſt deviſed by the will 
ſet up; only a bare power to receive the rents for benefit of the 
child on contingency ; and there is danger of their being entirely loſt, 
as no ſecurity was given that the mother is in good circumſtances, 
and the rents ſafe in her hands, who has committed waſte. If this 
was the teſtator's child, it muſt be a baſtard : who Mrs. Duple Js is, 
does not appear. The plaintiffs have charged her to be an alien; 75 
which no anſwer is put in, and a ſtrong preſumption that it is fo. | | 
It cannot be told exactly where this child was born ; probably be- FH 
yond ſea, as the teſtator has almoſt declared by her name. There | 
appears a raſure in the regiſter of . to o adapt it to this deviſe” 

to the child. 


Lonp CHANCELLOR. 


Confidering the credit the law gives to theſs regiſters, and the 
materiality of their evidence, it is very neceſſary ſomething ſhould 
be done, ſome care taken by parliament as to the cuſtody of them, 
this not being the firſt inſtance of this kind. There was another re- 
lating to Sir Thomas Coleby's eſtate. Theſe regiſters ſhould not be 

ſuffered to be altered after the firſt entry. It is criminal in itſelf : 
but ſhould be made highly ſo. 8 


Fur plaintiffs. It does not ſeem yet determined by any caſe; who 
ſhall have an eſtate deviſed to an alien. The extent of an alien's right 
may be judged from his remedy : he cannot take a real eſtate, nor 
term for years, unleſs perhaps as executor or for benefit of com- 
merce, nor do ſeveral other acts. Then ſhe has no legal eſtate, 
and ſo feeble a title that ſhe cannot recover theſe rents ; if the 
tenants will not pay, ſhe can bring no Jeden and it is reaſon- 

2 | : able 


evidence, and a motion made for injunction to ſtay waſte, as to 
iſſuing of which that court had taken time to confider until next 
term. i re. 
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näble they ſhould be paid to ſomebody ; and the legal title muſt 


'be in the heirs at law. 


Attorney General for the crown did not oppoſe a receiver, The 
only difficulty was, how far it might interfere with an informa- 


tion in the Exchequer to ſupport the right of the crown brought for 3 = 
rin. 178. 


For defendants, This was fully entered into on the former mo- 


tion, Mich. 1749, when Tour Lordſhip held, there was no ground 
to grant it; ſaying it was very far from being a ground, that 


becauſe 4. will was litigated, an heir at law can come into this 


court to affect the intereſt of the deviſee, or be aſſiſted here barely 


becauſe that queition was depending; that it amounted to what 
was equal to a contingent intereſt; and that though a queſtion 
might be, to whom it ſhould belong, if the child died under 
twenty-one, that was no ground to turn the mother out of poſ- 


ſeflion for a receiver: nor would the court throw an imputation 


on the merits of a queſtion; for the plaintiffs were then and are 
now litigating it in the eccleſiaſtical court. The only additional 
circumſtance now is a doubt that has ariſen, whether the defen- 
dants were not born abroad. This motion is not on behalf of 


the crown, which purſues in another court on the point of right, 


ſhould they come out to be aliens: but if ſo, that does not ſup- 
port or give a title to plaintiffs, who ſuggeſt nothing but a poſ- 


bility of title in a third perſon. An alien can take by purchaſe, 
and by any inſtrument that makes one purchaſer, but muſt hold 


for the crown. Plaintiffs come on a mere legal title, and no 
equity, no term ſtanding in the way. , Heir at law cannot come 
into equity merely to turn diviſee ont of poſſeſſion. In Anſtis 
v. Dorcing, Your Lor dſbip allowed the plea by deviſee to a bill by 
heir to be let into poſfeſſion ard account of rents and profits. 
:Suppoſing the tenants do not pay, they cannot change the poſ- 
ſeſſion. In the caſe of Sir Jacob Banis's ettate the tenants brought 
a bill of inter pleader, which Teur Lordſhip refuſed. As to the 
waſte 1t is begging the queſtion to ſay, this diviſce cannot com- 
mit it, if there was any: but the timber alledged to be cut down 
is only copſe-wood, and cut in a regular and uſual way: but de- 
fendants do not oppoſe an injunction to ſtay waſte generally. 


LoRD Calera 


Then I will give my opinion now, the whole merits being Waſte. 
fully before me. The only part, of which I had a doubt, was Guardian vr 
as to the injunction to ſtay waſte ; for certainly when an eſtate is trace for in- 
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ccontinger:t e- thus 717 Brig, and a perſon is thus in receipt of the ine and pro- 
ſtate, cannot 


cut timber on fits only for an infant, that infant having no certain right to the 


ſuggeſtion . eſtate, but a contingent deviſe over to the plaintiffs, it is going 
chat it will ot too near the wind for ſuch a guardian or truſtee to cut down tim 


improve, 


rhough grow- ber on a ſuggeſtion, that it will not improve, There is a great 


Ingamorg ute variety of judgment upon that, which will admit of diſpute. 


wood muſt be cut down not to prejudice the underwood, that it 


may thrive, eſpecially in an eſtate ſo near London where under- 


wood bears a great price: however it is too much for ſuch a 
truſtee to do, and there is no harm in granting an | Injunction. to 
28 waſte, which is ſubmitted to. 


I am of opinion under the circumſtances there is not ſufficient 


ground to order a receiver; which might prejudice ſome of the 


parties, and the infant; which 1 ought not to do without a ne- 


ceſſity; and-that does not appear. It is aſked variouſly, againſt 


the infant and the infant's title. It is not aſked by the crown; 
which could not bring a bill here for it, having taken a proper 
method to eſtabliſh its title in a court of revenue, where it is 


properly under conſideration. Then I muſt conſider it barely as 
a motion on the part of a remainder man, if the entail is not 
barred : but there is no ground before me to make a doubt of 


that. It is applied for on the part of the heirs at law claiming 


in contradiction to the will, if not well executed or the deviſe not 
Alien. good. There is nothing before me to create a doubt as to the ex- 

ecution: all that is Kid is, that ſuppoſing the will well exe 
Whether alien 


may take by cuted, the deviſe would be void and that ſuppoſing this child 
deviſe. an alien and incapable of taking for her own benefit, that then 


| the cannot take by deviſe, I would not enter into that minutely, 


nor give an opinion upon it. I cannot indeed cite a cafe, that ſuch 
a will would be good. I do not remember any doubt or dinſtinction 
made between a grant, conveyance, or deviſe to an alien; for an 
alien may take; the only conſideration then is, for whoſe benefit, 


and if he may tor the crown. There is no rule of law or upon 


Heir muſt re- the Stat. of Hills in the way, why he may not take by deviſe: 


cover at law but upon that I give no opinion. Then here is an heir at law 


againſt devi- 


mt controverting the will of his anceſtor; in which he is right; but 


they come by a bill to have a diſcovery of certain matters as to 
the title, and of deeds and writings, to fee how far diſinherited 


or not: but muſt recover the eſtate, if they can at all, at law. 


Deviſee is in poſſeſſion: not the infant deviſee, but the perſon to 


whom deviſed: for it is more than a power. Power is not the 
word in the will; and the words are ſufficient to amount to a de- 
viſe of the rents and profits until twenty-one, .&c. and this per- 
ſon is in poſſeſſion. Then there 4 is no inſtance in which the court 


has 


On the other hand it is not to be ſaid, the cutting down ſuch 
wood is waſte on the eſtate. Timber growing among under- 


BY 


tract debts, though the court in general does not decree intere 
for them; Car v. Lady Burlington, 1 Will. 228. was cited that ple contracts 
where a truſt term is raiſed for debts, ſimple contract become as carry not in- 
debts due by mortgage, and ſhould carry intereſt ; and Maxwel v. 
Meltenbul, 2 Wil. 27, where the ſame was held, when the lands wiſe if by _ 
were deviſed for payment of debts. Grant e 
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has ordered a receiver for benefit of an heir at law; for to that I 
bring it; as it would be another thing, if aſked for the infant: 


but an heir at law under ſuch circumſtances and ſuch a conteſt 
muſt recover by the ſtrength of his title at law. The poſſeſſion 
muſt be taken to be a lawful poſſeſſion; the will gives counte- 
nance to it; and the court does not appoint a receiver. As often 
as it is aſked, unleſs particular circumſtances in the caſe, ſo often 
has it been refuſed, But what would be the conſequence of it? 


The plaintiffs, who apply, are aware of it themſelves. The 


child has nothing out of the perſonal eſtate, which is given to 
the mother; but 300]. per ann. is allotted for this child: the 
plaintiffs are ſo aware, that it would be a ſtrong objection to the 
appointing a receiver, that they ſubmit that the court may allot 
this 300 J. per ann. for the child, as otherwiſe it muft ſtarve, But 
it goes farther; for if the will is good, (of which nothing is laid 
before me to doubt) Mrs. Dupleſis is intitled to good. per ann. 
beſide, out of the eſtate. Then I cannot ſay, ſhe is in poſſeſſion 


of this eſtate merely for benefit of another, viz. the child or 
whoever can claim in the event of the -child's dying. She is in 


poſſeſſion ſo far for herſelf, until the will is ſhewn not to be 


good. Then I cannot appoint a receiver in the preſent. ſtate of 


the caſe to deprive the defendants of this 1200 J. per ann. but it 
goes farther ſtill, How is the ſuit to be defended, If I ſhould do 
that? The infant has no other property. If becauſe there is a 


-conteſt between the heir at law and deviſee, the court ſhould. ap- 
point a receiver, and this deviſee has nothing to defend his title 


with, that may be a mean to make an end of the cauſe one way, 


but would introduce a precedent, that might go a great way, and 


have very fatal conſequences as to deviſees, by ftripping them of 
any thing to defend their right. As to the tenants not paying, an 
expectation of a motion for a receiver will cauſe that; beſide there 
is no great arrear. It is impoſſible to grant this part of the motion 


: under all theſe circumſtances. 


Barwell verſus Parker, July 22, 1751, Caſe 116. 


CIMON BARVIELL having by deed created a truſt term for Intereſt. 
payment of his debts and legacies after his deceaſe out of his I. uſt term 


real eſtate, the plaintiffs demanded intereſt for their fimple-con- by deed for 
ſt debts and 
legacies: ſim-. 


tereſt, Soif 
by will, other- 


of a ſpecialty. 
1 Lon? 


— — E P-. 
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LoRp CHANCELLOR. 


Pot. Lod There is no colour for this demand upen this truſt term not- 
Pach v. Lord withſtanding the authority cited; for if a man by will creates _ 


Bradford 


that ſhall ak! {imple contract-debts carry intereſt. It would 
be moſt miſchievous, and would make people afraid to do 


that, leſt they ſhould bring a great burthen on their eſtates by 
changing the nature: and the conſtant courſe of decrees in this 
court ſhews the contrary. This truſt term is not created by 
will, but deed : but it is of the ſame nature, as is uſually by 
will, being to raiſe money to pay legacies alſo ſo far as his perſo- 


nal eſtate ſhall not extend to ſatisfy, and no farther. That will 
not have the effect to turn ſimple contract-debts ſo far into the 


nature of ſpecialty-debts as to carry intereſt. If indeed a man in 
his life creates a truſt for payment of debts, annexes a ſchedule 


Oc. 26, {ruſt out of real eſtate for payment of debts and legacies in aid of 
2784. perſonal eſtate, there is no caſe, in which the court has ſaid, 


3 
„ 


of ſome debts, and creates a truſt term for the payment, as that 


is in the nature of a ſpecialty, that will make theſe, though ſim- 


ple contract- debts, carry intereſt, This is a very different caſe. 


As to Car v. Lady Burlington it is not particularly ſtated in P. 


Williams ; for the clauſe, that no debts ſhould have a preference, 


as there ſtated, was not all on which Lord Harcourt probably 


went. What Lord Harcourt there ſays as to the two funds, is 


contrary to the uſual courſe, wherever two funds are created for 


creditors. Next as-to what he ſays at the latter end, (for which 


the caſe was cited) what he went on does not appear, but pro- 
bably on that clauſe for payment of debts i in proportion ; the par- 


ticular words of which are not ſtated, The clanſe might be fo 


nned as to ſhew an intent in teſtator to put ſimple contract- 


debts on the ſame foot as ſpecialty as to carrying the intereſt, and 


to put them on equality: but there are not ſuch words in this 


deed, being only a general truſt, juſt as if done by will, and {till 


a power of revocation, and not intending to aller the nature of 


them. 


Next a queſtion was made, "whether Barave / ſhould be charged 
with intereſt of money put into his hands to be placed out. 


 Loxrp CHANCELLOR, 


Ferien te; Where an attorney in the country or 7 money-ſcrivener takes 
bound to place money of his client or cuſtomer into his hands, and gives a note 


on MEMF 7:20 place 1 it out at intereſt, he is bound to do ſo. If he places it out 


ceived, for 


which he gives On ſecurity, and the client, Sc. accepts the ſecurity, and accepts 


a note, and is the intereſt thereon from the time, that is a . of the per- 


not diſcharged ſon. 


— hg CY 
% * * 0 — 
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fon receiving the money from anſwering the intereſt any farther: 
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from intereſt, 
: . X p unleſs the le- 
but if he does not place it out, or if he does, and does not deliver curiiy and in- 


over the ſecurity, and declare the truſt for his client, he is anſwera- tereſt are ac- 
ble for it himſelf, and muſt anſwer the intereft, The court will 


cepted by the 
25 SA "2 Ks 41 | employer. 
indeed allow him a reaſonable time for placing it out, before he 


ſhall be charged therewith : but he ſhall not keep it in his hands 
for ever without placing it out according to the intent. Therefore 
as to what S. Baruel has placed ont at intereſt, and the ſecu- 


rity accepted of and agreed to, he muſt not be charged: but his re- 


preſentatives muſt anſwer intereſt from the end of three months for 


other ſums, the ſecurities for which were not agreed to. 


Next Lord Chancellor held, that the balance of a ſtated account Intereſt on 


ſhould carry intereſt ; that it will do ſo between merchants accounts; | 
No allowance 


of which ſeveral inſtances : but the account having been ſtated long for trouble, 


ago, and no claim made of an allowance for trouble, there ſhould if op 2 
ed, thoug 


- be none now: for it muſt be taken as evidence, that the perſon; of d. 


though adminiſtrator did not think himſelf intitled to any, as none miniſtraor. 


was then demanded. 


J ones ver /us Clough, July 22, T1751. Caſe 117. 
A. che Rolls. 


* — by - 


Cf NN the marriage of Thomas Clough an eſtate was ſettled to uſe Father tenant 


of himſelf for life, remainders in the common manner, for life and 
two ſons arti- 


When John the eldeſt ſon, and Thomas the younger, came of age, ele to charge 


articles were entered into, reciting the ſettlement, and that“ whereas _—_ ſum 
„ n : = r younger 
there was thereby no provifion or portion of maintenance for anten fer 


younger children, though ſeveral were now living, to the intent father s death, 


therefore that 300 J. may be raiſed, Thomas the father, John the - 53 


<* ſon and heir, and Thomas the younger, have taken it into conſi- mould direck: 
«« deration and agree, that 3o00/. be raiſed in and upon all or part he direas by 


ce of the premiſes from and immediately after the death of Thomas will with tuo 
witneſſes only: 


< the elder, and to be paid to ſuch younger children in ſuch man- good exe- 
< ner and form, as he ſhall by his laſt will duly executed direct and cution of the 


© appoint; and in order to have the ſame effectually done and aſ- eg ine 


* ſuted, the two ſons do covenant, grant, promiſe and agree from the fa- 


<« jointly and ſeverally for themſelves, their heirs, Sc. that rr 


F father's death any part might be granted, mortgaged, or diſpoſed ner of the 


of for raiſing the 300 J. to be paid as the laſt will and teſtamenteſtate. 
* of Thomas the elder ſhould direct and appoint, and to no other 
r o 


The father by will, atteſted only by two witneſſes, particularly 


1 


diſtributes this 300“. 


ſlated account. 


.. 
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CAS ES Argued and Determined 


Jobn dying without iſſue, having haffered a recovery of part, 


Thomas became tenant in wail of the reſt, and now iuſiſted, that 
the proviſion, made for himſelf and the reſt of the chiidren, cannot 


take effect as not a proper execution of the power, the will not 


being ſuch as would paſs lands according to the ſtatute of frauds, all 


the requiſites of which were required by theſe articles, and the ad- 

dition of duly equal to legally, Mag flaff v. Wag flaff, 2 Will, 258. 

Longford v. att 1 Mill. 740. EY | ; 
Sir Jotn Strange. 


Where the owner of an eſtate in had either in law or equity re- 


ſerves to himſelf a power to diſpoſe of it to ſuch uſes, as he by will 


ſhall appoint, that muſt be ſuch a will, as within the ſtatute of 
frauds would be proper for a deviſe of land; other wiſe the ſtatute 

would be entirely evaded: but the queſtion is, whether this is ſuch 
a caſe as that, for which the authorities cited are in point? The 


ſolemnities in the ſtatute are required only in deviſes of lands, but 


it goes no further. Conſider whether the father by. the articles or 


will parts with any thing in his power to give. By the ſettlement 
he was bare tenant for life; and by the articles has granted nothing, 


being to take effect after his death. The agreement indeed is re- 


cited to be between the father and two ſons, and refers to the act 


of the father by will duly executed: but in che next clauſe, which 
is to charge the eſtate, the two ſons only covenant and grant to 
the truſtees, that this 200 J. ſhould be a charge; and it is upon 
their eſtate ; and the intervention ©! the father is only to apportion 
the ſums: it is not his will, that actually makes the charge: he is 
only referted to as a proper perſon for that. This caſe is attended 
with ſuch circumſtances, that the court is well warranted to go as 


far as they can, to relieve the perſon ſtanding in the place of the 


younger children, eſpecially againſt him who was to have the bene- 
fit of the articles, but who by accident of his brother's dying with- 
out iſſue turns the tables, as more for his benefit to lay they ſhall 
not be carried into execution. He might have been greatly bene- 


fited by the articles; for the father might have appointed any given 


ſum, ſo as to have diſtributed ſomething to all, and 2950 J. to The- 
mas. The word duly is in the agreement, as recited, but not in the 
covenant of the two ſons. But it is not neceſſary to lay any great 
ſtreſs on that; becauſe, ſuppoſing it was the caſe of the owner of 


an eſtate reſerving to himſelf a power by will without adding duly 


or /egally, I admit, in ſuch cafe his act muſt be ſuch, as anſwers 
the utmoſt idea of the word duly, though will is only mentioned. 
But certainly there may be caſes, where the words duly executed may 
not require the ſolemnity of the ſtatute of frauds; for if no lands 
are given by the perſon making the will, that will will be duly 


executed, though there are not thoſe witneſſes, the ſtatute requires; 


. 
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becauſe thoſe words muſt refer to the nature of the act, and the 
nature of that which paſſes by it. Yet if the word duly was to be 
con :rued otherwiſe, there have been caſes, where a court of equity 
under ſuch circumitances would ſupply it. Sayle v. Freeland, 2 Ven. 
350. which is ſtronger, becauſe there the act referred to was the 
act of the owner of the land, not of him who had no power or 
dominion over that, which was to bs ſo given: and yet it was 


| held, a court of equity would ſupply that little citcumſtance, be- 


cauſe the intent was fully declared. Here two perſons, who had 


power to charge this eſtate, have done it by articles, but refer to 


the act of a third merely for the purpoſe of apportioning; and though 
that third happens to be a father, it would be the ſame as a mere 
ranger : if therefore one ſhould charge his eſtate with a ſam, to be 
divided as a mere ſtranger ſhould think proper by will, the neceſſity of 
its being a will conformable to the ſtatute does not occur; and 


whether two or three witneſſes, it is ſuch a circumſtance, as, when 


the intent fully appears as in the preſent caſe, a court of equity 
would ſupply. In Smith v. Aſbton, 1 C. C. 264. it was held good 
in a court of equity, the ſubſtance being performed. How ſtands 
it here as to the ſubſtance ? It is not neceflary to criticiſe very nicely 
on the import of the word duly : but where a proviſion for younger 
children is thus attempted to be defeated by one who was a youn- 
ger child, one would lay hold of any circumſtance whatever, on 
which any weight was to be laid: and ſuppoſing the father having 
no landed eſtate executes a will, whereby his intent is ſufficiently 
declared, in what manner this ſhould be divided, it is good, though 


there are not ſuch circumſtances as required, whereby an intereſt is 


to paſs from him. There is no occaſion to conſider, whether the 
whole muſt have fallen to the ground, if the father had made ne 
will or appointment, or whether the court would in ſuch caſe have 


367 


interpoſed for the younger children. There have been caſes, where power to 


a proviſion. of that ſort has been referred to the act of a third per- another to ap- 


point for 


ſon, which, if not executed, this court has thought proper to direct younger chil. 


to be equally divided: but that need not now be determined, be- dren, if not 


cauſe I am of opinion, this will, though executed in preſence of two ted, to 


be equally 


only, confidering it as a will whereby the father paſſes nothing at di, 


all by way of intereſt from himſelf to them, but merely as a col- 
lateral perſon, is ſufficient within the authorities mentioned to war- 
rant this opinion of the court, that it is a proper execution of this 
Power, 5 | 


ided. 
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Caſe 118. Aihly verſus Baillie, 5 July 24, 175 * 
| Maſter of the Rel's for Lord Chancellor. 


Rel ae VILLA BARNSLEY by will gave 30001. not er- 
ballowed er preſſly to the plaintiffs, but left it nominally to his executrix 
Mary Pocock, who declared it to be in truſt for the plaintiffs, and 


A diſtinction COVenanted accordingly to pay it. Upon her dying inteſtate, her bro- 


between cre- ther Milliam took out adminiſtration to her and alſo de bonrs non of 


tors and le- Barnſley, and entered into bonds to the ordinary, the conditions of 
eee 17 which were according to the ſtatute of diſtribution. The bonds | 
vingaright ſtood out during bis life, were not put in ſuit, nor any thing 
be e e done on them. On his death he made his ſiſter Sarah deviſee 
uon bonds. of all his real and perſonal eſtate. The perſonal eſtate of firſt te- 
ſtator not having been adminiſtered as it ought, the bonds are put 
in ſuit againſt the heir at law of William and the deviſee. I he 
heir pleaded nothing by deſcent ; deviſee admitted in her plea to the 
action, that ſhe as deviſee of her brother had real aſſets of his in her 
hands, and tated particularly, what they were. e 


— 


The queſtion was, whether plaintiffs were intitled to the benefit 
of theſe bonds entered into, and on which judgment had been re- 
covered; for that though this demand of plaintiffs was originally 
teſtamentary, it was now to be conſidered as a debt, and theſe bonds 
had nothing to do with it? It is now a ſettled diſtinction in Lev. 
and Sal. 316. that a creditor eo nomine has no right to have the 
benefit of theſe bonds to the ordinary; which were originally in- 
tended only to aid the juriſdiction of the Eccleſiaſtical court, which 
did not extend to give remedy for recovery of debts. In the caſe 
cited for plaintiffs of Greenſide v. Benſon, 6 March 1743. Lord 
Chancellor held, a creditor might proſecute in Eccleſiaſtical court 
for an inventory, but could not litigate that inventory. 


For plaintiffs. The reaſon, the creditor or archbiſhop cannot 
aſſign a breach in non-payment of a debt, though it is a due courſe 
of -adminiſtration to pay a debt, is, becauſe the archbiſhop's court 
cannot try a debt; though of that there would be ſome doubt, if 
. there were not caſes to that purpoſe : but ſtill a jury may try it. 
A breach may be aſſigned before the archbiſhop, that an inventory 
has not been given ; which is the moſt minute breach that can be; 
for a man may ſtill be honeſt, That breach was aſſigned in Green- 
fide's caſe on an action in the archbiſhop's name, and held ſufficient 
foundation to recover in law the penalty of the bond : the obligors 
coming here for relief, Lord Chancellor ſaid, you ſhall have no re- 

| * c b lief 


in the Time of Lord Chancellor Hazpwicks. 
lief in a court of equity againſt the penalty of that bond, until you 
have ſhewn, you have paid that debt. e 


To incumbrances were ſet up by Lady Blunt as prior to the 
plaintiffs; the firſt a mortgage before the judgment on theſe bonds: 
next a ſecond mortgage made after the judgment, and as ſhe inſiſted, 


without notice of that judgment. Plaintiffs inſiſted, though no Notice. 


notice was given perſonally to her, there was to her agent; which is 
the ſame: otherwiſe no notice can be proved. Though one has the 
law of his fide by having the legal eſtate, yet if he will by a volun- 
tary act take a thing with notice of another's equitable right, it 
muſt be ſubje& thereto ; and then the common rule does not hold, 
that he, who has equity and law of his fide, ſhall prevail againſt 
equity alone, That is not the caſe of a purchaſer with notice of 
another's prior right. The caſe of Lord Falconbridge, cited on the 
other fide, was only this: Mr. P:ggot had been concerned as counſel 
to look over a title: a great many years after the title-deeds were 
laid before him, the queſtion was, whether he was bound to re- 
member every particular caſe of a title that came before him in the 
way of his practice? He did not rememher: the court was of opinion, 
a counſel is not to be ſuppoſed to remember every ſuch thing: but 
there is vaſt difference between an attorney or counſel and an agent, 
which is the preſent caſe, being agent for her in placing out the 
money, not merely looking over the title. 


Sic Jobn Strange. 


As to the firſt queſtion conſider, in what light the plaintiffs are 
before the court; whether ſtill as legatees under the will of Barnſley, 
or as having in a manner annihilated that demand in that light, and 
ſet it up only on the foot of creditors under the declaration made 
by the executrix; who, conſcious of what teſtator intended, and 
that ſhe was only a truſtee for that, declared it ſo: but that is a 
ttanſaction on her part only, and nothing done by plaintiffs to depart 
from any right to follow ſtill the aſſets of Barnſley until ſatisfaction 
was attained from one hand to another, and therefore ſtill to be: 
conſidered in this court as proceeding for that legacy: for a court of 
equity will conſider that perſon as legatee, for whom the truſt is. 
The judgment on the plea of the heir is not material; but ſince the 
ſtatute of fraudulent deviſes they have a right to follow the real 
eſtate into the hands of the deviſee, and accordingly actions are 
brought on theſe bonds againſt deviſee of the real eſtate. Theſe 
actions are brought on the obligatory part of the inſtrument only, 
as all ſuch actions are. Defendant thereto has a right to pray oyer of 
that condition, and plead performance generally; and that puts the 
plaintiff on aſſigning a breach, That was not done in the preſent 
caſe ; but ſhe very prudently diſcharging herſelf from any difficulty, 
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far ther than as that eſtate came to her hands, for which ſhe is liable 
as deviſee. The plaintiffs then will be intitled to have the benefit of 
theſe bonds in common with others, for whom they are ſuppoſed 
to be in trult, The plaintiffs are prima facie legatees; and as ſuch 
the bonds are properly in truſt for them. There is indeed that 
diſtindion between creditors and legatees: but J cannot ſee upon 
what ground it was: however it certainly is not now to be diſputed, 
The plaintiffs are therefore intitled to pray in aid, but in common 
with all other legatees, and under the judgments obtained on theſe 
adminiſtration- bonds to have ſatisfaction as far as that will extend 
under the circumſtances of prior incumbrances; which are next to 


be conſidered, 
Notice to The firſt being advanced long before the judgments on theſe | 


agent, Pla- bonds, Lady Blunt muſt be conſidered as an incumbrancer prior to 
ne = any right theſe bonds can give to come in on the real aſſets of William 
gage, of a the brother, As to the other, which is admitted to be advanced 
prior judg- ſubſequent to the judgments, it is not pretended, ſhe had any notice 
ment, ſhall 
affect the em- Of theſe judgments intervening : but it is inſiſted, there is a ſpecial 
ployer. caſe of notice made out to her agent in that tranſaction, ſufficient to 
poſtpone it to the ſatisfaction, which may be claimed as to the judg- 
No conſtrue - ment on theſe adminiſtration-bonds. I ſhould have no doubt, but 
rive eine that it would be carrying it a great deal too far againſt an agent in 
deeds, &. general, or counſel, or attorney, to ſay that, becauſe in a former ſuit 
laid before ſuch deeds came to their ſight or know ledge, or ſuch a tranſaction 
counſel, or 
attorney, or Was had in a matter, that could not be ſuppoſed to make any impreſ- 
any thing that ſion as to any future event, that ſhould have the effect of conſtructive 
— be yg notice: that would be too hard to ſay : that therefore was the de- 
makean im- termination in the caſe cited and other caſes. God forbid, it ſhould 
preſſion on the pe conſtructive notice, that they had an abſtract of ſomething of 
rewe. this ſort brought before them, and therefore their memory ſhould be 
charged therewith, But the queſtion is, whether there is not ſuch a 
preciſe circumſtance, as is ſufficient to warrant the court to conſtrue 
this to be notice. This circumſtance is, what is diſcloſed in the 
anſwer of Lady Blunt and her agent; neither of which pretend, 
that her agent did not know of theſe judgments ; and ſhe admits, 
ſhe employed him in putting it out, He knew of theſe judgments 
intervening : but thought, it was not proper to take notice of it, 
becauſe he thought there was enough to pay all. It is on that 
particular circumſtance, and his admitting knowledge of it, which 
1s actual notice of that before the money advanced, and then in a 
court of equity ſhe will not be intitled to take place of the Jon 


on theſe bonds precedipg thereto. 


Biſhop 
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Biſhop verſus Church, July 25, 7 Caſe 119. 


HIS cauſe coming on again after the examination of Mr. Ante 
Clive, it was inſiſted, that the heir at law of Fames Church Dec. 1750. 
was in this caſe not bound ; and that wherever the heir at law has 8 1 Fe 
the good fortune not to be named, there is no inſtance of that defect than's he 
being ſupplied againſt him. 2 
| | though the 
Lord CHANCELLOR, legal bien i 
: 7 One, it no 
The grounds of the decifion in this caſe lie in a very narrow — by 
compals. Iam very glad of this further examination, it giving a great obligee, equi- 
light and ſatisfaction as to the equity, and more than J expected, 2 "ler up 
{trengthening my opinion on the firſt queſtion ; for there were two againſt both 
queſtions in the cauſe : firſt, whether the plaintiff has an equity to bel and Ws 
recover this debt againſt the repreſentatives of Church? The ſecond, pony oO 
ſuppoſing there was, whether there was not a rebutting equity for the real only 
the defendants to bar that as loſt by neglect of his own ? My opi- 8 2 i 
nion upon the firſt is ſtrengthened, by what appears in this exami- es, | 
nation, though not intended for that; for it appears, the 2000 /. 8 
borrowed on theſe two bonds is confeſſed to have been borrowed in iel ag nor 
the courſe of trade as partners; as appears from a bill brought by lend bis name 
the executors of Church sgainſt Selin Owen; farther alſo, in that _ ſurvi- 
very bill the plaintiffs pray, theſe bonds may be diſcharged as af- Though the 
fecting the aſſets and effects of James Church : ſo that they take it to obligations 
be of that kind, and that they were liable out of aſſets of their teſtator — — 
to make ſatisfaction for thoſe bonds: which is a very ſtrong cor- condition is 
roborating circumſtance on the firſt point, and is an anſwer to all the conſidered as 
_ diſtinctions attempted at the former hearing. But this has alſo given — ws 
a great light, and furniſhes an anſwer to all objection againſt plain- 
tift's recovering; vi. whether Biſhop had not been guilty of ſo 
groſs a neglect of recovering, or preventing the repreſentatives of 
Church from recovering, as to loſe his remedy 1n a court of equity 
as well as he had loſt it at law? Every thing ariſing between Owen 
and the repreſentatives of the deceaſed partner is entirely out of the 
caſe in reſpect of the plaintiff and of Biſbop in his life; for nothing, 
they could do as between themſelves without his conſent, could at 
all vary the right or remedy, Biſhop had either againſt Owen in law 
or equity, or againſt the repreſentatives of Church in equity: it was 
all res inter alios acta. Biſhop might indeed by his own act part 
with his right by his behaviour, and rebut his equity, he would 
otherwiſe have: but upon Clive's applying to him to get in the 
money of Owen, Biſhop tells him, he is content with the ſecurity ; 
the intereſt is paid him, and therefore be is not obliged to do ſo. 
A man may make that anſwer ; becauſe he likes the intereſt, he 
I : receives, 
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receives, and has no objection to the ſecurity : but ſurely nothing | 
arifing from thence will bar him from any remedy in law. or equity, 
He has his election. As to the farther requeſt, repeated more than 
once, for putting the bonds in ſuit in his name to recover the money 
of Owen, I am of opinion, he was not obliged to do that but upon 
ſuch terms, as he offered to do it, and the only-terms 'on which a | 
court of equity would give relief; for I am not to inquire, whether | 
a man might not act more kindly or generouſly, Where a juſt 4 
debt is due, a demand againſt one in law and equity, and againſt 
another in equity, if a bill had been brought, the court would have 
relieved on payment of the principal and intereſt to B:ſbop, and 
leaving them to recover that againſt Owen to proſecute that decree 
in Bi/hop's name: but no relief would be, until after the repreſen- 
tatives of Church had paid the money. The terms, on which Br/bop 
agreed to Clive's propoſal, were on paying him off his bonds. That 
is the ſtrict equity between man and man as well as of a court of 
equity; and whether he would have acted more kindly in letting 
them have his name to put the bonds in ſuit, to regard that, would 
If ſtrict tender make ſuch remedy very precarious, There are ſeveral inſtances 
not mace by of mortgages, where there are many attempts by mortgagor to pay 


mortgagor, | 25 . 
intereſt. is not them off, and reaſonable offers of payment; yet if a ſtrict tender is 
ſtopt. not made, the court cannot ſtop the intereſt: though caſes may be, 


where the court would wiſh to do it: that of acting a more gene- 
rous kind part, if mortgagee had taken it, is not what the court is 
to go by. Nothing of that kind was done or tendered to Biſlop ; 
no offer of payment at all. It is not reaſonable, taking it ſtritly, 
to expect that from any man having two bound for his debt. A 
man who has received his money, is ſ{f2 in all events; therefore 
out of danger however faintly the ſuit is proſecuted : but if be had 
lent his name without payment, and judgment had been againſt 
bim, he never could bring another action upon that bond. It cer- 
tainly is therefore liable to accidents; and a man then truſts the me- 
rits of his demands and of his bond to another: which is not rea- 
If one obli- ſonable. But it is ſaid, Owen might have pleaded that payment 
. and was made by repreſentatives of Church : and certainly on the act of 
ues the other | | 3 
at law in parliament for amendment of the law this great difficulty ariſes, 
name of obli- that if one of two obligors pays off the money, the condition being 
= ze“ ment forfeited by the day being paſt, and puts the bond in ſuit againſt 
pleaded : but the other in name of obligee, the other may plead, that the other 
por pryment obligor has paid the principal and intereſt on that bond before 
y a ſtranger, . ©. . ; . 932 Z | 
| as repreſenta. bringing the action; and, believe, inſtances of that have been, 
1 tive of deceaſ- of bills in this court for relief: but that depends on proof of the 
ed obligor in payment. But Owen could not plead ſo; for no man can plead 
joint bond is. PN P 
payment of money on a bond at a day or after the day but by the 
obligor: he cannot plead payment by a ſtranger ; for that is demur- 
rable ; it is no plea ; he muſt plead payment by himſelf or ſome 
, | perſon bound in law to payment, which could not be done in this 
| . | | caſe; 
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caſe; for by the death of Church in life of Owen, the repreſentatives 
of Church were to be conſidered as ſtrangers; therefore it could not 
have been pleaded: but ſuppoſing it could, and that nicety out of 
the caſe, what would it have brought it to then? only to the equity 
of the caſe, to compel him by bill here to have a contribution, or 
to pay the whole, if he was liable to the whole. A proper bill was 
depending in this court; and the court would have directed, that 
Oden ſhould have paid, or at leaſt have reſtrained him from plead- 
ing the payment by the repreſentatives of Church at law. A bill had 
been brought by the reprefentatives of Church againſt Omer to call 
him to an account of the debts due on either fide, and compel him to 

ay. That was proper for them to do; and they ſhould have pro- 
ceeded in that cauſe; which it does not appear they did, though 
five years paſſed to the death of Biſbop. Plainly therefore there is no 
ground for a court of equity to ſay, the plaintiff ſhall be ſtripped or 
rebutted of this equity from a partial favour and indulgence to Ower 


and colluſion with him. The terms required by Biſbop on their 


,propoſal is a clear anſwer thereto. Had they complied with them, 


195% 


they might have taken thoſe bonds, and arreſted Owen; which 


would have been no favour to him. Another ſtrengthening cir- 


cumſtance is, that the executors plainly did not think any thing 


that paſſed between Biſpbop and Clive had rebutted this equity, or 
diſcharged them from being bound. There was no occaſion for 
them to apply to the repreſentatives of Bz/hop to put the bonds in 
ſuit, (which was done, and occafioned the bankruptcy), if they 
thought ſuch a defence could be made. They thought themſelves 


ſtill remaining liable; and I am of opinion they are ſo far as not 


received out of the commiſſion of bankruptcy againſt Ouen. 


The next conſideration is as tothe heir at law. I am of opinion, 


the plaintiff has the ſame equity againſt him. In all the caſes where 
two, their heirs, executors, and adminiſtrators are bound in a joint 


bond, and by death of one in life of the other, the legal lien and. 
action at law has been gone, if a court of equity has allowed the 
equity, and ſet up the bond, they have always ſet it up, not only 
partly, againft the perſonal eſtate and executor, but againſt the heir 


alſo; becauſe. that is a very different caſe from that which was put, 
where the heir was not named. Here he is named in the condition 


and bond alſo, Then conſider the cafe of Acton v. Pierce, 2 Ver. 


480. So Probat v. Clifford; where, though a joint covenant only, Ante. 


not ſeveral. J ſet it up, and againſt the heir as well as executor. So 


in Welſb v. Harvey, The reaſon the court has gone upon is, that Ante. 


the bond is conſidered as an agreement in writing; and therefore, 
though the obligation and penalty is gone by the legal demand be- 
ing gone, yet the condition, taking it altogether, is conſidered as an 

Vor, II. 1 5 50 agreement 
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agreement in this court to pay the money, and an agreement under 
hand and ſeal; therefore in Adson v. Pierce the court conſidered that 
condition as an agreement, and ſet it up againſt both executor and 
heir. There is as much reaſon to conſtrue this as an agreement for 
heirs to pay as in other caſes. That is the reaſon, though the for- 
mal part is gone: but the real eſtate comes in only i in default of per- 


ſonal aſſets. 


Caſe 120. Price ver/us Lloyd, July 26, 1751. 
Ante, July N the Maſter's ſpecial report it appeared, that the witneſs to 
1 750. the will at the time of this ſecond examination was not a cre- 


ditor of teſtator; and it not appearing that at the time of the at- 
teſtation he was, Lord Chancelhr ſaid, he would not enter into a 


minute inquiry about that whether he was or no. 


Caſe 121. — — — FJuly 076 178. 


On a queſlion R. Nicoll by will a Mrs. Oakaver guardian of his 


with whom in- daughter, who being above the age of ſixteen withdrew 
fant ſhould re- 


fide, infan's herſelf, and preferred a petition complaining of ill uſage and ſeveri- 


inclination of ty, Mrs. Oakaver preferred a petition complaining of the infant's 


Þa eee behaviour, and at the ſame time renouncing all further care and 
trouble, but joined with all the reſt of the daughter's relations in 


requeſting, that ſhe might be put under the care of, and reſide 
with, Mr. Tracy, who was himſelf a relation: but the infant de- 
fired Mr. Hexeter, a ſtranger and no relation to the family, only a 
| 1 of her father 8, might be the perſon. | 


It was 1 be referred to a Maſter to ſez which was the 
proper perſon, The Maſter reported in favour of Mr. Hexeter, 
chiefly upon the great diſinclination ſhe expreſſed to go to Mr. Tra- | 
cy. Exception to the report. Several affidavits were read on both 
ſides: it was argued that little weight ſhould be laid on the inclina- 
tion of infants; for that would be very dangerous, were they allow- 
ed to have the nomination of their guardian; a ſcholar might then 


Y to change his ſchool as not ** it. 


'LoRD. CHANCELLOR, 


Though in ſuch a caſe of a ſcholar I ſhould 1 very little weight 
on his deſire: yet in this of a young lady near 17, above the age 


of puberty and marriage, (though * the canon law has fixed 
that 


PPP 


- 
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age too low, for reaſons which hold not here), and that alſo in a 
queſtion, not whether the court ſhould remove a teſtamentary 
guardian or no, that guardian having renounced, but only a que- 
ſion with whom the infant ſhould reſide, and who ſhould have the 


- Perſonal care of her education; I think, weight ought to be laid on 


the inclination of the infant, In ſo doing I ought to go a little far- 

ther than even the law does; for ſuppoſing there was no teſtamen- If̃no teſtamen- 
tary guardian, nor a mother, if the infant has any ſocage land, and ary un, 
is of the age of twelve if female, of fourteen if male, they are al- fang having lo. 
lowed to chuſe their guardian; as is frequently done on circuit, and cage land may 
is the conſtant practice, and what this court frequently calls on in- _ Os 
Fants to do: though this ſtill is liable to any reaſonable objection 5 Ing 4 if 
made to ſuch choice. But there is no imputation on Mr. Hexeter: male: done 
and this is not a caſe who ſhould have the guardianſhip, which Mrs, c no 


| | reaſonable ob- 
Oakaver will {till have, but only of the perſonal reſidence. org ; 


The exception was diſallowed ; and it was ordered, that the 
perſon concerned in her withdrawing, ſhould not have acceſs to 
her; and that ſhe ſhould .not be married without leave of the 


Pitcairn ver/us Ogbourne, July 29, 1751. Caſe 122. 
At the Rolls. 


ILL to be relieved againſt an annuity-bond entered into on the Parol evidence 
| marriage of plaintiff's fon with Rebecca Grovenor, niece 3 
Felix Chambers; whereby it was ſtipulated, that the plaintiff . 
ring his life ſhould pay 1 50 J. per ann. to the huſband and wife, marriage was 
if ſhe ſurvived him. She did ſurvive her huſband: the bill was to for 159 l. per 

duce the payment to 100 l. per ann. u a t ſaid to be agrcementee 
reduce the pay oo l. per ann. upon an agreement ſaid to be agreement was 
entered into between theſe parties previous to the marriage; where- for 100 1. 
by though the bond was to import payment of 1 50 J. yet for rea- RESENT ; 
ſons given on the tranſaction the actual agreement was for 100 J. being a pri- 


_ only. 


vate agree- 
ment to de- 
ceive a mate- 


The plaintiff's reading parol evidence of this agreement was rial party. 

objected to. The court notwithſtanding the ſtat, of frauds ſome- 
times goes into parol evidence; as where the ſtatute would other- 
wiſe be the occaſion of fraud; which was the caſe of Walker v. 
Malter, Dec. 11. 1744; where on bill for performance of agree- 
ment for ſurrender of copyhold it was inſiſted, that the agreement 
was alſo, that the other ſhould reciprocally ſurrender his copy hold 
for benefit of defendant's ſon; parol evidence was admitted, as it 
-was ſetting up an agreement to be performed on the other part as 

I | | 4 


— — — 
—— ——— — . * 


— og 
— ——— bn W 4 q 
5 —— nw 


8 * WS 
” ” . a 


— — 1 r 3 
— — —-—— — 
. 


—— eDone Pres ee — —-—-— _ 


376 


© A SE 8 Argued DE Determined 


1 GTP en of the former agreement, not to contradict it. So 5 


Ante, June 


1751. 


in the late caſe of Legal v. Miller, it did not contradict, but came 
in on a new agreement. But it is never admitted to contradict the 
written agreement, and to ſupport a fallacious private one, entered 
into to deceive the perſon who had the diſpoſal of the wife, as here; 
this bill being to eſtabliſh a fraud to which the plaintiff himſelf i 5a 


party. Necis artiſices arte herire ſua, a good rule in morality. It 


15 Of publick concern. There is no hes where a written agree- 
ment on marriage notorioufly between the parties, that this court 


ever admitted evidence to prove a private clandeſtine treaty that the 


agreement thould 1 Not avail, what on 06 face it imported. 


Sir John eye. 


'Parol evidence The ſtat. of ds ſays, all cnt; in conſideration of mar- 


admitted to 
prevent fraud. 


riage ſhall be in writing, otherwiſe void, 7. e. if people hy parol 

only treat for a ſam of money to be advanced on one fide and an 
eſtate ſettled on the other, if not reduced into writing, it ſhall be 
void, However there may be caſes wherein courts of law and 
equity (and the rule is the ſame in both) will let in circum- 


ſtantial evidence to prevent that fraud taking place, which would 


Written a- 
greement diſ- 
charged by 


pa. ol. 


Ante. 


-ariſe from inſiſting, that ſomething was got into writing, which 
would deprive the party of the benefit of detecting that fraud. 
On a bill for ſpecifick performance of a written agreement, the 
defendant may inſiſt, it has been ſince diſcharged merely by parol 
between the parties; and that defence will be received. 1 Ver. 
270. on which authority chiefly Legal v. Miller was determined; 
where I admitted the evidence offered. The fame objection was 
made there as here, that the written agreement ſhould ſpeak for it- 
ſelf, and no evidence could be admitted to the contrary: but 


the court received evidence to the contrary, and on that diſmiſſed 


the bill for ſpecifick performance, and with coſts. Walker v. 
Malter was there cited, where notwithſtanding the objection, 
Lord Chancellor allowed the evidence to be read: though he ſaid, 
it might be doubtful, had the defendant been plaintiff, for that 
leſs evidence would ſuffice to rebut an equity than to obtain 
a decree. The preſent evidence offered is not to contradict the 
import of the bond on the face of it, but to ſhew that not- 
withſtanding the agreement was that it ſhould be but 100 J. which 
is expreſsly contradicting the agreement itſelf : but it is admitted, 
the written - inſtrument is, as it was deſigned, to appear at the 
original tranſaction, It differs therefore from the caſes, where 
vou come on the conſtruction of the inſtrument to abate, what 
ariſes on the force of the face of it. This is in fact ſetting up a 
new agreement, I remember a caſe of South Sea Company v. 


DO if, where ths the agreement the 3 were not bound to 
| _ anſwer 


r nn 


in the Time of Lord Chancellor Hazpwicks. 


anſwer for any irregularity by ſupercargoes, unleſs information was 


given in two months after return home. The inſtrument was not 


drawn up until on board the ſhip and in a great hurry, and exe- 
cuted there by the party; who, when he got out to ſea, and 
read it over, found it was fix months inſtead of two ; and brought 
2 bill to be relieved againſt that variation in the inſtrument, Lord 
King ſent it to an iflue; it was tried on a queſtion, whether 


it was the original agreement, it ſhould be two inſtead of fix 


O 
months, Verdict in favour of plaintiff, that the agreement was 


defigned to be in two; and a decree in conſequence of that 


to relieve the plaintiff againſt any difficulty by that variation. 


That is a ſtronger caſe than this; ſetting up parol evidence to 


contradict the very words of the written agreement itſelf ; but 
it was confidered, that the variation would be a fraud, and there- 


fore the court, which wes to relieve againſt fraud, muſt admit it: 


otherwiſe if it could be got in black and white, there would be 
no relief: from this caſe therefore and others, it is proper to re- 
ceive this evidence; the weight of it will be afterward for conſide- 


ration. 5 


To encounter the ſtrength of the evidence of the written 
agreement, the caſe, the plaintiff attempted to make, was this. 


That he being a clergyman - with about 200 J. per ann, benefice, 


was willing, as far as he was able, to give into bis ſon's inclina- 
tion for the defendant, who had no fortune; he told him, he 


would agree to pay 100 J. per ann. and with this propoſal the fon 


was to go to wait upon her at her uncle's ; that ſhe roſe in her de- 
mand by ſaying, that her expectations were from her uncle, 
Haviag - nothing of her own ; that her uncle would be 1n- 
duced to do more for her, if he did more for his ſon, and 
therefore he ſhould let the bond run, as if it was for 150/. 
inſtead of 100 J. which weuld be an advantage for her and the 
children; that he was angry at the propoſal ; and the treaty was 
in danger of being broke off; but by importunity he was pre- 
vailed on to execute it; but that ſhe was ſo far from conſidering 


herſelf as intitled to 150 J. that they actually received at the rate 


of 1007. and the infiſted on no more, when ihe became intitled to 
it in her own right. On this foundation the plaintiff infiſted on 
this agreement in contradiction to the bond; and that the de- 


fendant ſhould not avail herſelf from any thing ariſing on the face 
of the bond againſt her own propoſal, or reject the parol, which 
was the true agreement: that the anſwer denying poſitively all 


theſe circumſtances was diſproved by ſeveral witneſſes. It was 
begging the queſtion to ſay, that plaintiff came into court on the 
foot of fraud, not of equity, The uncle was not in loco parentis; 
for the had a mother alive at the time : he was only nominally a 
truſtee in the bond, and and ſo not an intereſted party, This 

Vor, H. : 5 D agree- 
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agreement was with the privity of every party concerned in the 
mirriage-agreement, the father, ſon, and intended wife; the 

uncle whom it was calculated to deceive, having neither con- 
tracted or given any thing on his part, it differs from all the caſes 
on that head in the material circumſtance, on which they all 
turn, that it is a deceit to a party. The uncle then cannot be 
ſaid to be deceived, Though he has by his will made a provi- 
ſion for his niece, the huſband is not at all benefited thereby; 
for it is to her ſeparate uſe. This is like the caſe, where two 
contract for a ſale, and vendee for ſake of appearances detires a 
Jarger ſum than he really gave, may be inferted in the conveyance : 
| ſhould vendor afterward infiſt, he received no more than ſuch a 
ſum, if it was proved to ſatisfaction of the court, that the real 
agreement was fuch, and that it was inſerted merely for that 
rbaſon, he would be intitled to no more in a court of equity, 
which would interpoſe. So if huſband for the fake of appear- 

ances inſerts in his marriage-agreement his wite's portion to be 
double; the receipt given is a waver of any more than 100/. 
like the late caſe where two annuities of 10 J. each was given by 
will executed according to the ſtat. of frauds; but a codicil by 
two witneſſes only, reduced them to 5/. each: it being alledged 
in the pleadings that theſe laſt annuities had been accepted, Lord 
Chancellor confidered that as a waver of the 10/7. and as a new 
agreement, and ſent it to a Maſter, to know whether they had 
accepted. Where a deed imported an abſolute conveyance, on a 
bill to redeem they have been let in to prove a defeaſance: but 
plaintiff here not only ſhews the agreement different, but alſo. 
accounts for it. | : — 


| For defendant, The bill is to eſtabliſh a pretended underhand 
agreement on treaty of marriage to reduce the publick, open 
agreement, to carry an appearance to the uncle with whom the. 
treaty was, and on whoſe regulation of it the marriage itſelf de- 
pended ; ſo that he was the proper party with whom to treat, 
and not only nominally a truſtee. There is a material letter 
during the treaty from the plaintiff to his fon, where it appears 
under plaintiff's own hand, that the uncle had promiſed to do 
ſomething on his part, though the plaintiff thought better not 
to have it inſerted, but to truſt to his generofity, concluding with 
bidding his fon go on to marry, and leave the management of the 
uncle to him. Falſe inducements and {ſpecial appearances are a 
fraud on the perſon treated with on that foundation. There is 
nothing in writing to alter the original bond full in force: writ- 
ten evidence at the time cannot err, nor is liable to defect of me- 
mory as parol evidence, which is hardly poſſible to remember 
preciſely at any diſtance. On that principle was the ſtat. of 
frauds made; which, it would be better and ſafer, if never broke 
2 5 | | | 4 


in the Time of Lord Chancellor HARD WIcCEkE. 


in upon, notwithſtanding the ſpecious argument that it may in 
 fome inſtances cover fraud. Though a third peiſon's being 99 
frauded and induced to give more then he otherwiſe would, 
an ingredient, that is not the principle upon which the court . ; 

which is not to endure any thing underhand, derogatory to the 
publick agrezment: but this the firſt time ſuch was ever endea- 
voured to be eſtabliſhed by a bill. Sir Fo. Zekyil looked on young 
people paying their addrefles in way of marriage as intoxicated, 
and not /t juris. Inſtances have been even of parties to the 
tranſaction being relieved againſt the underhand agreement, 
though made by themſelves; 2 Ver. 499. 1 Ver. 475. and other 
caſcs, 


Sir John Strange. 


Firſt, is the parol agreement, on which plaintiff inſiſts as the 
grounds and foundation of the relief prayed, in point of fact 
made out to the ſatisfaction of the court? I think, it is ſuffi- 
ciently eſtabliſhed; and the anfwer, which abſolutely denies every 
particular of this private agreement is falſified by ſeveral wit- 
neſſes, corroborated by defendant” s receipts and other acts. 


a” 


But however ſtrong the evidence may be to falſify the anſwer, 


and make out the parol agreement, next whether on the whole 


the plaintiff is intitled in a court of equity to the relief prayed ? 
The general rule as to theſe private agreements 1s certainly, and 
admitted to be this; where any ſuch ſtipulations between ſome 
of the parties is to deceive or draw in any other part to the agree- 
ment to do more than he otherwiſe would, this court looks on it 
in light of a fraud, and will relieve againſt it. 1 Sal. 156, P. C. 
522, 1 Ver. 475, and ſeveral other caſes to prove that general 
rule. But it is ſaid, this differs, the uncle neither contracting 
nor giving any thing; which leads to the queſtion, in what light 
he is to be conſidered? Laying all the tranſaction together, eſ- 
pecially the letters of the plaintiff, I am of opinion, the uncle 
is to be conſidered as a material party to the agreement on the 
marriage, and as one intended to be impoſed on by the private 
agreement of the others. Defendant's whole dependence was on 
him; the lived and continued to live with him to the time of his 
death; and though probably defendant had a mother then living, 
yet it was not in her power to do any thing for defendant ; ſo 
that the uncle is treated with as proper to intervene 27 /aco paren- 
is. It is true, he is only named as one of the two obligees; nor 
could he be otherwiſe a party. The bond being only executed 
by the obligor, aſſent of obligee cannot be ſhewn on the inſtru- 
ment itfelf; but he muſt be neceſfarily appriſed of it. But 


from plaintiff's letter to his ſon during the treaty, no one 
| can 
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can doubt but that he confidered himſelf as treating with a perſon, 
who was in ſome ſhape or other to provide for his niece out of his 
own pocket. It ſhews clearly, the uncle promiſed to do ſomething ; 


and it was the plaintiff's own choice, that this promiſe was not 


inſerted in the written agreement between the parties; truſting 
to the honour of the uncle, whom the fon was to leave to the 


management of the plaintiff himſelf; and what the uncle did, 


ſhews the plaintiff acted wiſely in truſting thereto, they living 
with him until his death, and by his will he gave almoſt every 
thing to his niece, very amply anſwering the plaintiff's expectations. 

Though given to her ſeparate uſe, that is notwithſtanding to the 
benefit of an huſband, leſſening his expence: and by the will the 
children, had there been any, are ſufficiently provided for, If the 
uncle had contracted to give ever ſo little, the private agreement 
could not be ſupported. But ſhall the father avail himſelf of that 


_ circumſtance of its being left out of the written agreement, when 


it was by his own choice ? The whole ought then to be conſidered 
in equity as an open tranſaction between four parties for a treaty 
of marriage, and a ſecret tranſaction between three of them only 
in deceit of the fourth. I do not fee why it is not like the caſe 
of Sir Geo, Naxwel, Eq. Ab. 19. where a marriage agreement was 
deſigned to be put into writing, as the ſtatute requires, but by 
fraud of one of the parties it is prevented. The court does not 
ſuffer the Party, who was the occaſion thereof, to come and infiſt 
it was void. The court ſays, it was a fraud and owing to him, 
and he ſhall not claim the benefit of the ſtatute, As I ſee it 
therefore in this light, (and in that I principally ground myſelf on 
that laſt letter of the plaintift), I cannot be juſtified in lending 
the aid of this court in carrying it into execution, That it was 
calculated to deceive, is avowed on all ſides: whether the plaintiff 
was drawn in by the defendant, or not, is not very clear; it rather 
ſeems he was. One of the parties then to this, which 1 look on 
as a fraudulent agreement, cannot be allowed to come here to have 
it carried into execution for his benefit. Conſequently the bill, ſo 


far as it ſeeks to eſtabliſh that agreement, or to be relieved againſt 


the payment of 150 J. for the time to come, muſt be diſmiſſed, 
But confidering the behaviour of the defendant, the propoſer of 
the fraud, and for want of the merits in the plaintiff's caſe left 


to reap the benefit of it, (for which I am really ſorry) and con- 


ſidering the anſwer ſhe put in, I do not think proper to give her 
the coſts of the diſmiſſion, The plaintiff is intitled to relief a- 
gainſt the-penalty of the bond ; but 1 muſt pay the arrears in a 
certain time. 


Marquiſs 
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| / 
Marquis of Anandale verſus Marchioneſs of Anandale, Caſe 123, 
July 29, 1751. 


THIS came on upon the Maſter's report upon an order of, , dvi 
reference containing theſe heads; whether it was for the to be laid our 
intereſt of Lord Anandale, or for the benefit of the truſt eſtate of 5 _ in 
the teſtator Vanden Bempde,, or of the perſons who may be inti- aft fo, 4, 
tled to it according to his will, to call in the money placed out remainders 
on ſecurity of the Scotch eſtate of Lord Anandale to be inveſted in n, 59. 
85 . . patlia- 
the purchaſe of lands in England according to the truſt, regard ment ſecured 
being had to the preſent condition of Lord Anandale, who had en A. eſtate 
been found a lunatick? The will had directed it to be laid out in e 
purchaſe of lands of inheritance in a particular county of England. nority. A. 
The Maſter reported, that he conceived, it would be for the be- ae. age, 
nefit of the truſt eſtate, and of the perſons intitled according to junaick: i 


the will, ſo to do. may be called 
| In and laid out 
purſuanttothe 


For Lady Anandale and her children by her ſecond huſband.— truſt. It is to 
Lord Anandale's property and rents and profits of his real eſtate, be conſidered 
wherever they lie, muſt neceſſarily follow his perſon for his main- 3 
tenance, Gc. as the court ſhall direct. But however, the prin- proportion 
cipal and intereſt on his ſecurities ought to be conſidered as land 0 gan 
and as the profits of land in England, and abſolutely der 
direction of this court, the money being bound by a truſt debts between 
-which this court has decreed to be carried into execution, and 3 

placed out in mean time purſuant to ſeveral orders in the Scala | 
names of truſtees, who are to act by direction of this court. Another ſum 
The reverſe of this is claimed by Lord Hoptoun. It is a queſtion 3 
of great value to Lady Ananaale and her children, who have no- land, ariſing 
thing but what may be the diſtributive ſhare on the chance of fon fale of 
Lord Anandale's dying in this ſtate aud condition, from which juriſdiQtion 5 
there is no probability of his recovering, and yet in which he Scotland, con- 
may live a long time. The real juſtice as between theſe Long nes ae 
funds, his Engliſb and Scotch eſtate, is, that they ſhould contri- janq. | 
bute rateably to his maintenance and perſonal debts, which are a 

lien on no fund. The ſavings, if he dies in this ſtate of mind, 

will go different ways. By the Scotch law the perſonal eſtate will 

be given only to his nephews and nieces, excluding his mother, 

Sc. which would be very harſh; ſo that the Engh/þ rule is much 

more juſt ; for otherwiſe all the income of her fortune will go to 

ſtrangers to them. Both ought to contribute to his maintenance, 

and the ſavings of each wait the event: not the whole come out 

.of the eſtate in England to increaſe the fund, that is to go to his 
-xepreſentatives in Scotland, He was found lunatick in 1747: yet 
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in Scotland he is a perſon in his own ſenſes : for his Rewards there, 


under authority from him, have gone on above four years, and re- 
cCeived the whole profits, accounting to no one: though no doubt 


it is ſafe: then a proportion of his maintenance, and to pay his 
debts ſhould be contributed according to the value of that fund 
to this. A lunatick here, reſiding here, having relations here 
and in Scotland, where no commiſſion is taken out, but having 


money due by his ſtewards acting as if he was of ſound mind, 


that ought to be applied to his maintenance, ſuppoſing he had 
dit do Hive on. The court can order an action to be 


| brought by the committee for thoſe profits in . the proper courts 


there in name of the Junatick ; as was ſolemnly determined in 


the Houſe cf Lords in Morriſon v. Morriſon, Feb. 1749, which is 


very like this; for Mr, Morriſon reſided here, where he had re- 
lations, as he had, alſo in Scotland, and 20001. perſonal eſtate there 
in hands of a debtor. An action had been brought on it; and 
it could not be recovered for. want of authority to bring the 
action. On petition to Your Lordſhip an action was ordered, and 
a proxy to appear for him to be executed by the lunatick him- 
ſelf. They ſtated in the declaration his being a lunatick and the 
order to execute this authority; which gave occaſion to the diſ- 
pute. The court below allowed the objection to the action. 
The Lords were unanimous, that the order was right, and the 
action to be maintained. The ſentence was reverſcd'; and the 
action went on; and it was held, that if a lunatick refided in 


France, having an eſtate, debts, and actions here, the courts 
would not go into the queſtion, that he was a lanarick to make 


objections to it, unleſs at the ſame time they ſhewed a grant of the 
cuſtody. This is that caſe ; for if the action is brought, it muſt 
be recovered, being ſettled by the higheſt authority to be a pro- 


per action. In whatever country a lunatick happens to be, the 
care devolves on that country; and perhaps the profits ought to 
follow his perſon, which is the caſe here: but we deſire only the 
ſtrict juſtice, that the two funds ſhould contribute rateably ; they 
now ſtand on very unequal terms; for Lady Anandale and her 
children will not come in for ſavings there, though the other 
fide will for ſavings here, As to what is to be eſteemed Engliſb, 
what Scorch, eſtate, 36,000 /. is by the will to be laid out in pur— 
chaſe of lands in England, and by act of parliament is ſecured on 
the Scotch eſtate: it is to be looked on as land in England, this court 
conſidering that which cught to be done as done, and purſues that 
notion through all its conſequences: and this even in the moſt_ 


favourable caſe for conſidering it otherwiſe, and for which the court 


is ſorry, viz. againſt creditors, In Trelawney v. Booth, money 


borrowed from Mr. Trelate ney was to be laid out in land, of which 


tbe Py would be tenant in fee: he died, and his family diſ- 
NS 
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puted it : Your Lordſbip determined, that it was land; that it was 


a ſimple conttact-debt; and Mr. Trelateney loſt it. Here the 
court has eſtabliſhed the will, and decreed the truſts to be per- 
formed; then it is bound to be conſidered as land in England. 


The laying it out on ſecurities is a temporary cuſtody, until a 
purchaſe can be made, 


Then the interctt of this is profit of 
land in England, under the direction cf the court, viz. to be laid 
vp for his benefit, It is truſt money ; not a debt to Lord Anan- 
The private act of parliament has 
made no alteration ; it was applied for te authoriſe this court to 
lend out the truſt money on theſe ſecurities during minority, on 
expreſs recital, that the end of the truſt could not then be per- 
formed, as no purchaſe then offered : but the a& has not deter- 
mined, that the money cannot be recalled. If this court or- 


dered the truſtees to bring a proper action in Scotland to recover 


this money to be placed out in land in England, the courts there 


could not have interfered in the conſtruction of the will or of 


the decree, or carried the truſts into execution, which are all 
under the proper conuſance of this court. They could only 


judge whether this money was due on that _ ſecurity, whether 
taken on good ſecurity or no, and due to the truſtees ; and that 
Was all a court of law could have done here; if it was lent out 
on legal ſecurity, and the money had not been paid, a court of 


Jaw could not enter into the truſts, It was only meant, theſe 
ſecurities ſhould be taken as mortgages here; the truſt is not to be 
poſtponed for ever; and there are ſeveral circumſtances to induce 
the court to direct it now, Next as to 3200 J. ariſing from a ſale 
under the late act of parliament, 20 G. 2. of an heritable juriſ- 


dition in Scotland, of which Lord Anandale was ſeiſed in fee. 


This, whatever it was originally, is now money, in the Exchequer 
here, and is his perſonal eſtate to all intents : and if he died in 
the mean time inteſtate, muſt go according to the ſtat. of diſtri- 


LoRD CHANCELLOR, 
It will come to this. Here is, by virtue of an act of parlia- 


ment, a ſale of a real eſtate in Scotland, of one judged a lunatick 
in England, and under cuſtody proper for that here. The queſ- 


tion is, whether this court, notwithſtanding it is ſuch a ſale au- 
thoriſed by law for publick purpoſes, will not conſider that as if 
a ſale under direction of the court, as of a ſale of timber grow- 
ing on the eſtate, not to change the property of thoſe who were 
to come after; whether it is not part of his real property, and to 


90 in that manner; and whether it will not be ſubject to ſome 
ſort. 
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bution, not by the law of Scorland. Thorne v. Watkins, 30 Oct. Ante. 
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Cc AS ES Argued and Determined 


Tort of truſt in conſideration of this court.? For if the court has 
directed a ſale of timber on the eſt:te, or if a ſale of timber is 
made by the committee wrongfully, (which was the caſe in Nor- 
folie), though the court there could not ſet aſide the ſale, yet di- 
rected it to be laid up to be conſidered on the ſame foot of 
perty as if it had remained timber. The conſequence then will 
be not to give it to the perſonal repreſentative in Scotland, but it 
concerns the heir at law alone. 


For 4 a But thi is a compulſory ſale, and could not 
be made by any ordinary court. The legiſlature did not conſider 
the heirs at law as Chancery does, which will take care of a mere 
poſlibility; therefore on a direction to fell timber, it is real eſtate, 
and will go to the heir, not to executor or next of kin; who will 
not be put on a better foot than if the order was not made. 
This act gives the money in lieu of the hereditament, not conſi- 
dering its original nature, unleſs where an intail, ſome caſes be- 
ing excepted. Where the hereditament was affected with pro- 
hibitory, reſolutive, and irritant clauſes, the money was not to 
be paid immediately, but to be laid out in land to be intailed 
when purchaſed, or applied in eaſe of debts; but wherever not 
intailed, the money is to go to the claimant, ns 


E contra. As to the 26, 000 J. this act of . was, at 
the inſtance of Lady Anandalè and her fon, and an expedient very 
beneficial to his eſtate, a ſalutary method during his infancy, 
which will have the ſame conſequence during his inability, The 
reaſon given by the act for interpoſing is, that the eſtate was lia- 
ble to ſeveral adjudications in Scotland, if therefore not redeemed, 
it would be concluſive on the family. It was to prevent a fore- 
cloſure, and taking the eſtate at under value; which reaſon holds 
Kill. The calling in his money would ruin the Scorch eſtate, and 
open thoſe difficulties. Land in England hardly yields more 
than three per cent. eſpecially when the land-tax is high, If 
Lord Anandale ſhould recover (of which there is no im poffibility) 
he would not thank the court for doing this. Next the court 
ſhould not, to deprive the repreſentatives in Scotland, iſſue ſuch an 
order as to the rents and profits. He is not found a lunatick 
there; and the court there has the abſolute juriſdiction as to 
thoſe: otherwiſe a different rule as to that part of his eſtate 
merely from living here, Though it may be true, that the court 
there cannot judge of the truſt, ſo far as it reſts on the will, yet 
muſt it look into the act, by which it was to continue thus, while 
both eſtates remain in the ſame branch: then the court there 
would have a right to conſider, whether, they would permit ſuch 
A ſuit by the truſtees. The 3200 J. paid in money as the meaſure 
” Ta of 


in the Time of Lord Chancellor HaRD⁰WI CEE. 


of the value of the hereditary eftate, and as the government could 
find nothing elſe to ſubſtitute, is given to him abſolutely, who had 


the whole property in the juriſdiction; ſo that he can immediately 
convert it into real eſtate.: but this comes to one who has no will or 


power to alter it: the court finding that, and it being turned into per- 
ſonal by the legiſlature on peculiar motives, ought to put the luna- 


tick's eſtate, as far as it can, in that channel, in which it was be- 


fore the compulſory ſale. 
LoRD CHANCELLOR. 


This is one of thoſe caſes that ſhews the union of the two king- 
doms not yet complete: and really as the union already made has 


cauſed a greater intercourſe than when divided, and more frequent 


matriages and alliances, there happens to be ſuch a communication 
of rights between the two kingdoms, as makes this ſeparation of the 
laws and juriſdiction of the courts attended with great inconvenience 
and difficulty: but we muſt take it as it now is. I concur with the 


Maſter in the general opinion he has given, that in general it will 


be for the benefit of the truſt eſtate, and the perſons who may be in- 
titled to the ſame, according to the will, to call it in. How that is to 
be reduced and carried into execution, is of another conſideration. 
It has been inſiſted on by thoſe who oppoſe this direction, that it 
cannot be for their benefit, or if it can, not for Lord Anandale's, 
becauſe it may tend to bring the ſame miſchief on the eſtate, (which 


the act intended to preſerve), that the leaving thoſe ſecurities and 


adjudications in the hands of the original creditors might have 


brought, by ſplitting and dividing it for ſatisfaction of thoſe de- 


mands: but it is carrying it too far in that extent. Conſider it firſt 
on the original nature of this truſt, ſuppoſing the money had re- 
mained in the hands of the truſtees, and no direction of the court 
had been given concerning it, and the truſtees had taken upon them 
without direction of the court, or interpoſition of the act, to have 
placed this money out on ſecurities of an eſtate in Scotland, and 
particularly Lord Anandale's own eſtate; the truſtees would have 


ated improperly and without power to do it: and ſtrictly ſpeak- 


ing, this court would have gone a great way, notwithſtanding it was 
in two inſtances done by the court before the making this act. 
How far the truſt was conſidered there I know not; but it was 
done; and it was thought not, properly ſpeaking, in the power of 
the court to do it, or, if the court could, that it would not pre- 
vent the inconveniencies, and that produced the act of parliament; 
but if the truſtees had done it without direction of the court or 
of the act, they might have made themſelves liable to anſwer to 
the eſtate for any loſs by breach of the truſt, But undoubtedly 
Notwithſtanding they have placed it out on ſecurity on Lord 
Vol. II. 0 4 Anandale's 
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CASES Argued and Determined. 


Arendale's own ei who was tenant for life of; it, the truſtees | 
| would have it in their power to have ſued for this by regular pro- 
ceſs according to the law of Scotland, either to have the rents and 


profits ſo applied, or to have a ſale of the eſtate or part of it, (pro- 
vided it could be brought within the rule of their Jaw relating to 
bankrupt eſtates), or to have a decree for expiry of the legal, i. e. 


for redeeming the eſtate. They might have taken all theſs reme- 


dies; and if they had, or attend to do it, Lord Anandale or any 
court of juſtice in Scotland could not have ſaid, theſe truſtees, who 


placed out and appeared to be owners of this, thould not call it in, 
becauſe when ſo done Lord Anandale would be tenant for life of 


this eſtate, No court would have ſaid ſo; becauſe not only the 
intereſt of Lord Anandale is to be corifidored. but alſo the truſt of 


the will, if the court of Scotland could have entered into the conſi- 
deration of that truſt, which is to lay out this in purchaſe of lands, 


and that even in a particular county, in England, if it could be pro- 
cured; which may not always be had; and opportunities are to be 
All the direction in mean time is to 
lace it out on ſecurities. No court then can ſay, that during his 


life it ſhould remain on ſecurities ; for ſeveral perſons are intifled 3 in 


remainder, and the truſts of the will are to be regarded. Land may 
riſe; and opportunity of purchaſing when lower ſhould not be loſt. 
If therefore it had been done by the truſtecs or this court without 
direction of the act, it could not be ſaid it was not to be called in 
by reaſonable diſcretion of the truſtees or this court, What then 
has the act done? it was to preſerve the eſtate that nothing ſhould 
be done to call it in during his minority, which is e: cpired. It is 
plauſible enough, that the ſame reaſon ariſes from his inability by 
inſanity: but on a very different conſideration, The one may con- 
tinue his whole life, and that ſeveral years: the other the legiſlature 
ſaw would end by computation of time. Perhaps it might bear 
debate, which would be moſt for his benefit: but the don to 
the Maſter is in the disjunctive: then I muſt weigh, which ought 
to overbalance: and that is what is for the intereſt of the truſt eſtate, 


i Conſequently I muſt declare, that all proper methods be uſed by 


the truſtees to call it in, either by aſſignment of theſe ſecurities or 
by proper remedy at law. 


The next queſtion, though not properly withio the report, is as 
to the appointment of money to be raiſed for maintenance of the 
Junatick, and payment of his perſona] debts between the produce of 
the two eſt.tes, by reaſon that the perſonal eſtate in Scotland at his 


death will be ſubject to a different rule of diſtribution from the dif- 


ference between the two laws, I am of opinion, that, as this truſt 
money is part of the perſonal eſtate of Yandenvempde, and to be laid 


Hut in land in England, it is to be conſidered in this court as an 


2 | x eſtate 
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eſtate in England; and that the intereſt from thence, though arifing 
out of aneſtate in Scotland now, yet as it is a mere tranſitory thing 
ariſing on changeable ſecurities which may and ougnt to be called 1 

(and it is directed by the will to go as the profits of the land when 
purchaſed ought) muſt be cop ſidered as part cf Lord Ananaale's per- 
ſonal eſtate in England, and be ſo applied. Any other perſonal 
property indeed, that he hes in Scotland, will be conſidered as per- 
ſonal eſtate in Scotland. Let the Maſter ſettle the proportion for 
his maintenance and debts between the two perſonal eſtates in Eng- 


land and Scotland. 


The other part of the queſtion, brought in but incidentally into 
the report, is as to the 3200 J. whether part of his perſonal eſtate 
at all; next, if it is, whether in England or Scotland. Now as the 


money is in England, if it comes to the latter, it muſt be as part of 


his perſonal eſtate in England, where it is, and where it muſt be 
directed to be placed out; and if he died to-morrow, as it is found 
here, it muſt be ſo. But my doubt is, whether it is not as part of 
his real eſtate; and if fo, to be ſure part of his real in Scot- 


land ; for this act was for publick policy, not meaning to change or 
alter the rights of any private perſons whatever; for there is an ex- 


preſs proviſion made in all caſes, where the party had not the abſo- 


"Jute power over it. This heritable juriſdiction comes not indeed 


within the firſt proviſion ; for it is not pretended, that it was under 
any ſtrict intail ſo as to prevent Lord Anandale from aliening : but 
it comes within the other deſcription, for this juriſdiction was com- 
priſed in thoſe ſecurities; and then is ſo mortgaged and encumber- 


ed, that he could not depart with or fel]. I remember it was men- 


tioned (though not entered into) in the debate of theſe juriſdictions 
as an inconvenience, that they were appriſeable by creditors, and 
therefore they might come into mean hands. If he had been of 
ſound mind, he could not alien without conſent of the incumbran- 
cers, though he might alien the equity of redemption: but that 
would not anſwer the purpoſe of the crown. Ihen there is another 
clauſe; and taking it on that abſtracted from the former, there 
is a proviſion relating to lunatick, fatuous or furious perſons, that 
their guardian may apply on their behalf, Sc. which goes farther 
than the former, providing that in whatever way ſuch perſons are 


ſeiſed in fee or in tail, the Court of Seſſion is to proceed in a ſum- 
mary way, and agrecable to juſtice, and nature of the caſe. I 
ſhould be glad to know what the Court of Seſſion would have 


done if he had been found a furious perſon there. Would that 


court, on application, have ſaid, that this, though riſing out of his 


real, ſhould be conſidered as part of his perſonal, eſtate, and if he 
died, to go to his perſonal repreſentative? This occurred at time 
of making this act; and it was not proper for the legiſlature to 

a enter 
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enter into conſideration of ſuch things : they thought proper to Jones 

| i} f it to a court of juſtice. A man furious, and therefore incapable, 
I. might have debts: if the legiſlature had bound it down, and ſaid, 
| > the Court of Seſſion ſhould be obliged to lay that money out in 
| purc baſe of1and to the ſame uſes, that might be very inconvenient: 
[! for it might be better to lay it out in paying off thoſe debts affecting 
1 | his eſtate: a man in that condition might bave a family and young- 

| | cr children, for whoſe benefit it might be applied: it was left open 
therefore for the Court of Seſſion to make ſuch order as ſhould be 
juſt. J am of opinion, that being found lunatick here, and this 


ariſing out of Scotland, in a court of equity I ought to fallow the 
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| | ſame rule and make the ſame direction as the Court of Seſſion 
Fr || would if found furious there: and perhaps the true rule will be to 
19.3: apply this money to diſcharge in part thoſe debts ; it ariſing out of 
©2318 this eſtate which is the ſecurity. That is the direction I ſhall give, 
= [| and think it would be unequitable to ſay, that, when it ariſes out 
2:M FL! 0 bol this eſtate in Scotland, it ſhould be conſidered. as perſonal eſtate, 
$1081 1 and that in England, becauſe it happens to be in the Exchequer in 
| Fit England; which would be carrying it too far. It ought therefore 
1981 | to be conſidered as part of his real eſtate in Scotland, ſabje& to theſe 
Ft: | FI. \ ſecurities and incumbrances, and ſhould be applied in a proper 
1 N manner to diſcharge of thoſe incumbrances. 
; $3 
100 3 
| | | Fl Caſe 123. | Ex Parte Bax, Fuly 30, 1751. 
| | | v3 Exceptions to EVERAL exceptions were taken to certificate of Commiſſioners 
111 . of bankrupt: but it appeared, that the counſel attending there 
1171 of baukrupt, waved all but one, vis. that the commiſſioners proceeded ex parte, 
11 Which, it was faid, they had no authority to do without ſpecial or- 
HIER! der of the court. The queſtion now was as to the regularity of the 
= 28: | exceptions. 
j LoRD CuANCELLOR. 
1171 Courle of he i Theſe e under Seb of bankruptcy here been 
Fi . formed by way of analogy to the proceedings of the court as a court 
2/33: 308 A ang. Of equity; and whenever an account is to be taken, the court by 
I logous.to ta- its ancient conſtitution is to be aided in taking it by ſome proper 
11 8 officer, (as Maſters now are) ; becauſe it is impoſſible for the court 
T3349 6 take accounts originally; as that would ſo take up the time of 
I The eaſon the court, that juſtice could not be adminiſtered in other cauſes. 
= } | | 'N | wy 2 And it is analogous to proceedings at law; for in an action at law 
i counts. an account is to be taken by auditors, Indeed when the auditors 
Ys 14 have taken the account, and on charging and diſcharging the items, 
177 1 iges may be Joined ; and ſo many iſſues then may be tried; actions 
118 = 
iin 
144 
il 
1391, 
T1108 
VS 1198 
| th 
V 1729 
} ; 
N 


o leave 
apable, 
d ſaid, - 
out in 


2N3ent :* 


fecting | 


/OUNg- 
t open 
ald be 


d this 


the 
effion 


be to 


ut of 
give, 
eS Out 
ſtate, 
er in 
efore 
theſe 
roper 


Cad 
CO 
O 


in the Time of Lord Chancellor HaRDWIC KE. 


at law therefore for accounts are ſo few, becauſe fo long time is re- 
quired. That being the rule of law, and ancient conſtitution of the 
court, the ſame has been followed in proceedings under commiſſions 
of bankruptcy by referring accounts to be taken by commiſſioners as 
in cauſes by a Maſter. Sometimes indeed the court refers it to a 


Maſter, but always to ſome proper officer. In theſe proceedings Exceptions 


before a Maſter, the party has liberty to take exceptions to the re- mulibe fours. 


4 5 n ed on objec- 
ort: but it is an eſtabliſhed rule, that objections muſt be made be- ns OE 


fore the Maſter as the founda ion for thoſe exceptions; otherwiſe the the matter va- 


cCourſe of the court could be quite defeated: as the conſequence tied. 


would be, that if there were not objections to warrant the excep- 
tions, this court muſt originally take that account, and then the 
very end and ground of making the reference is thereby defeated, Commillioners 


FP 2 | . | or Maſter m:y 
But if on theſe objections ſo taken either the Maſter or the com beer ke 


miſſioners vary the report or certificate, to the matter ſo varied, on proceed ex 


which the party has not had a further opportunity of being heard, zarte. 
he may take exceptions not warranted by he objections in ſubſtance 
the ſame; for then the court will go into it, though not exactly and 


numerically the ſame. There 1s no ſuch rule of the court, that 


commiſſioners may not proceed ex parte without order. They as 
well as the Maſter may do to, if the parties will not attend; for 
the other {ide is not to be thereby delayed or prevented of juſtice. 


Accordingly the commiſſioners, the proper officers, have done ſo, 


and certified ex parte, and that the objections were waved by the 


«counſel for the objectors; and their certificate is proper evidence of 


it: nor does it appear there was any ſaving of right to take excep- 
tions not«ithſtanding theſe obje ions are waved, This is a me- 
thod to draw in the court to take the account minutely on a reference 
before themſclves, or occafion a reference and ſo a further delay. 


Let theſe exceptions therefore be over- ruled. 


Harriſon verſus Southcote and Moreland, y gt, 1751. Caſe 124. 


FYILEA to the diſcovery and relief prayed, conſiſting of two Plea to diſco- 

parts. Firſt as to ſo much of the bill as ſeeks to compel 6 
diſcovery, whether the defendant Souzhcote or his late wife was a whom defen- 
papiſt? Secondly as to ſo much as ſeeks to compel Moreland e 
convey an eſtate purchaſed from Seurheote, and io diſcover any of ,q 5 


his title-deeds or writings relating to ſaid eſtate, and to impeach his 
title. | | 


This eftate was by ſettlement limited to Sautheote and his wife 
end the heirs of their two bodies, remainder 1n fee to the ſurvivor. 
The wife died without iflue; and in nine days after her death this 
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whom Moreland derives. 
for if Southcote did not take under that ſettlement, nor the convey- 


ance to Moreland prove good, there is a clear title at law, and no- 
thing in plaintiff's way; ſo that they come here on a legal ground 


capacity, which affects his title. 


CA S'ES Argued and Determined 


purchaſe was made, and the iber of the eſtate immediately | 
conveyed for 4500 J. of which only 100 J. was paid by delivery of 


a bank- note, and the perſonal bond of Moreland given for the 


' 4100 l. to be paid within a year: but the purchaſe-money was af- 
ter ward reduced to 3400 J. Soutbcote ſtill coninuce in murnega of 


the greateſt part of the eſtate. 


The bill was by Harriſon and his wife 3 in her right claiming this 
cſtate as heir at law to the wife of Sputhcote, 


Fur defendant. The bill 1 not by a proteſtant next of kin un der 


the ſtatute of diſtribution, bur as intitled by deſcent, ſtating a bar 
againſt which they come to be relieved, vg. the ſettlement. char 


ging that both huſband and wife were papiſts at time of the marriage 
and execution of the conveyance, and conſequently the limitation to 


him as ſurvivor is void in point of law; and that after death of the 


wife he, being conſcious that a queſtion might be ſtarted, looked 


out for a proteſtant to whom to convey it, and that Moreland a 
friend of his agreed to appear a purchaſer; and charging ſeveral 
things to impeach this conveyance, as the conſideration not being 
adequate. Sc. its being done with great Frecipitation to defeat the 

heir's claim on the diſability, and without giving opportunity to en- 
ter the claim at the quarter-ſeſſions. 


The bill is barely for a diſ- 
covery on the popiſh acts of an incapacity in ſome perſon, under 
If any title at all, it is a mere legal title; 


ariſing from that incapacity to have a diſcovery of the incapacity. 


It is now ſettled, that no one ſhall be obliged in this court to diſco- 


ver whether the perſon, under whom he claims, is or was a papiſt. 
There was originally a diſtinction between the papiſt himſelf being 


liable to make the diſcovery, and a perſon claiming under the papiſt; 
and there are certainly additional reaſons why the papiſt himſelf 


ſhould not make the diſcovery, becauſe that ſubjects him to ſeveral 
other penalties and diſabilities beſide that, which ariſes in the cauſe : 
whereas a proteſtant claiming under a papiſt i is liable only to that in- 
But that was very deliberately 
confidered by Your Lordſbip in Smith v. Read, 18 March 1736-7. 

where the bill-was to impeach the defendant's title, as the deviſor, 

under whom he claimed, was a papiſt, and being therefore inca- 
pable to take was incapable to deviſe it: the defendant a. proteſtant 
put in a plea ſtating the act of King William and other diſabilities. 


Your Lordſhip taking time to conſider was of opinion, that defen- 


dant was not bound to diſcover whether the perſon under whom 
he claimed was a papiſt; that it was a certain rule, eſtabliſned on 
good reaſon, that no one ſhould diſcover what might Pm bim- 

en, ſelf 
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in the Time of Lord Chancellor Harpwicks. 
ſelf to forfeiture penalty; that this act was to be conſidered as a pe⸗ 


would have, if he was not a papiſt; and that if the bill was againſt 

the papiſt himſelf, he would not be obliged to diſcover it, though 
he ſhould be liable to no other penalty than that incapacity. Then 
chere was no difference between that perſon and one claiming under 
him, ſtanding in his place. In the caſe of forfeiture for waſte, a 
. perſon is not obliged to diſcover, yet he himſelf did not commit the 


2 - waſte. The diſtinction relied on was, that this was not to defeat 
1 what veſted, but to ſhew an incapacity for ever to take the thing: 
but Nur Lordſhip faid, it was not iſa; it was an incapacity inflicted 
= - by the legiſlature; that the caſe of a baſtard or alien, which was ar- 
= _.gued from, was on different grounds; for that incapacity ariſes from 


the general rule of law, to which all the King's ſubjects are liable; 


ſio in caſe of pankrupts; theſe not being conſidered as penal but re- 
medial; ſo of fraud attended with forfeiture; and fo of civil rights; 


and there never was a caſe ſince that act, where one was forced to 
diſcover whether the perſon under whom he claimed was a papiſt 
or not: therefore Dur Lord/hrp allowed that plea. This authority 


can be no diſtinction between the preſent caſe and that, the flaw in 
defendant's title ariſing by reaſon of the incapacity of the perſon from 


whom he claims. There a volunteer was not obliged to diſcover; 
2 fortiori a purchaſer for valuable conſideration ſhould not. If de- 


* <Ffendant diſcovers it, it defeats his eſtate by reaſon of that law, which 
muſt be penal. Like the caſe of waſte by the anceſtor, under whom 
the party claims; an act by which the title is loſt; he is not obliged 
therefore in this court to diſcover that which occaſions a forfeiture 
on foundation of miſbehaviour or a crime, or being in ſuch a ſitua- 
tion the law does not approve, and in conſequence of which that 


Z _ diſability incurs. If therefore they can make out the. faft, they 
muſt do it by evidence. As there was at that time no caſe in which 


a per ſon was obliged to anſwer, whether the perſon, under whom 


Z -he claimed, was a papiſt, there has been none ſince. There are 


2 - ſeveral caſes where advantage has been taken of theſe popiſh acts, as 
| in Ireland; wherever the legiſlature means there, that a perſon ſhall 


> _ diſcover, there is a particular clauſe for it; of which they have ma- 
ny caſes: but there are always particular clauſes. So in many ca- 


ſes here, as in the late gaming law, and of perſons trading, in caſe 


iy of the Eaſt India Company; which acts ſhew, that without a parti- 


Z cular clauſe for it a court of equity will not. compel thereto. 

4 LORD CHANCELLOR. 

4 Part of this bill is on a ſuggeſtion of facts tending to diſcover 
> -whether this is not a truſt; the queſtion therefore will be, ſuppo- 
= | | £ 555 ling 
7 | O 


nal law depriving the papiſt of the ſame protection of law, he- 


is taken notice of ſince in Jones v. Meredith, Comyns 66 1. There 
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ſing you prevail on the firſt point, whether yet the plea does not go. 
too far | in covering other matters, 1. e. whether chis! is not a truſt for 


Seuthcote. himſelf and colourable ? 25 


For defendant. As the plea may be divided, and be 290d in part 
and bad in part, it is of no conſequence. It is averred poſitive y, 
that there is no truſt whatever, and that it is a S%%i fide purchaſe: 
and ſuppoſing this plea to be all true (as it muſt be taken pro hac 
vice) it is a bar to that relief prayed. This will depend on the con- 
ſtruction of 3G. 1. which is a material act to many proteſtant purcha- 
i ſers. The policy of the act of King William was to prevent papiſls 
| having their fortune in land, to induce them by the difficulties laid 
on them to ſell thoſe eſtates, and prevent their purchaſing others 
i | and laying out money in that ſort of property ; for it was thought 
then, that the credit and influence, land- -property gave, was greater 
than that of money; and to a certain degree it is ſo. This invited 
them to {ell and change the nature of their property. If then a 
| proteſtant purchaſer could not be ſafe in his purchaſe, the view of 
| the act would be defeated. The exceptions in the act are out of the 
| caſe; for it is averred by the plea, that plaintiff had not recovered, 
14 [ nor given notice of his claim, before brigiog the bill, nor entered 
| | 104 his claim at the quarter ſeſſions; and this conveyance is inrolled. 
q | The requiring the particular ſolemnity of ſix months ſhews, the le- 
[ | giſlature requires the purchaſer to know, that a papiſt is ſelling ; 
1 | and clearly meant to encourage him to ſell as faſt as he could, leſt 
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the next heir ſhould claim, and to make the proteſtant ſafe in buy- 
1199: ing; ſo that unleſs any of thole exceptions happen, a ſale to a pro- 
en teſtant ſhall bar. Admitting Moreland knew him to be a papiſt, 


HE 144 and that Southcote himſelf knew the objection could from theſe acts 
1 be made to his title, and therefore determined to ſell, and that expe- 
192078 ditiouſly: the ſingle queſtion then is, whether this is a purchaſe 
| fi | Loona fide and merely for benefit of proteſtant purchaſer, as ſworn 
[| and averred by plea and anſwer ? The exact value is not material; 


for the act does not ſay to the ful! value, but faul and valuable com" 


I-14 {il | out Waiting the market, he ſells at a loſs; that is an argument 


uit! |  fideration ; and on that it will not be ſet alide, merely becauſe an- 
1 1 other would give one year's purchaſe more; 1 Lordſbip held in 

e Wilagooſe v. Moor, and that as to the conſideration it was only one 
. | | evidence of the reality of the purchaſe. If a truſt can be proved, it 

2: 158 falſi fies the plea ; ; but it now muſt be taken for truth. The vendor's 

{| + | | continuing in poſſeſſion was under a leaſe by the purchaſer. Suppo- 
e. ſing Mcreland had a good bargain, if a purchafe for his own be- 
Fi: OR: | | Beift, that will not impeach it. Whenever a papiſt ſells with- 
F! | 


1477 of the fairneſs: the reducing the purchaſe- money 1000 /, 
141 | frengthens the credit and reality of the purchaſe. If an in- 
10391119 quiry is to be made, whether it was worth a year's or half a 


year's purchaſe more, it will overturn the act. The value of land 
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has riſen, as that of money decreaſes: but that will., not defeat the 
title of a proteſtant purchaſer merely for his own benefit, 


For plaintiffs. There is a diſtindion between this caſe and 
Smith v. Read; for as defendant there claimed only by voluntary 


_ deviſe, if compelled to diſcover that deviſor was a papiſt, it would 


undoubtedly defeat his title: but defendant here has not pleaded 


himſelf deviſee or voluntary grantee, but purchaſer for valuable con- 


ſideration, from a papiſt ; and has made all the averments neceſſa- 
ry to bring himſelf within the protection of 3 G. 1. therefore is ſafe, 


let him diſcover what he will. The firſt part of the plea that the 
diſcovery would be fatal, is inconſiſtent with the latter, in which 


he infiſts on being within the protection of the act. The tranſaction 
is under ſuſpicion, and muſt be a truſt from the circumſtances. 
Moreland lived at 100 miles diſtance, yet the conveyance was made 
in nine days; in which time Southcote neither was, or could be, 
reputed owner, nor in perception of the rents. A full conſidera- 
tion was not paid; nor is the reſidue of the purchaſe-money yet 


paid; and if vendor cann t come at it, vendee is conſidered as truſ- 


tee for him, and the real intereſt remains in him until payment. 


LoRD CHANCELLOR. 
Though in general it is ſo, where vendor labours not under any 
incapacity : it is not in this caſe, for that would be giving an in- 
tereſt in land to a papiſt. | 


Por plaintiffs, Where an eſtate deviſed is to be ſold, the reſidue 


to a papiſt, that is void, becauſe under appearance of continuing the 
ſale he may evade the act. Here Sourhcore continues in poſſeſſion 
vonder the leaſe: if this plea is allowed a bar, a papiſt may in any 


* 


caſe protect his right to the eitate, 
LoxD CHANCELLOR. 


The general rule is, that penal laws are not to be taken or con- 
ſtrued by equity; and therefore no over- rigorous or ſtrained con- 
ſtruction is to be made in any court of juſtice, much leſs of equity: 
but notwithſtanding that, I am very apprehenſive, If I ſhould allow 
this plea generally, as inſiſted upon, I ſhould lay down ſuch a rule 
for conveying eſtates in the hands of papiſts, as would tend entirely 
to overturn and defeat the operation and effect of this act in caſes in 
which it ought and was deſigned by the legiſlature to have its ope- _ 
ration and effect: for the conſequence would be, that ſuch ſort of 
ſales or contracts for ſales, attended with a conveyance as this is, 
may be made: the real agreement ſhall be, if there is no litigation 

Von Il. 5 concerning 
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| concerning this ina Walo bie time, it (hall be a truſt for the 
piſt: if it comes to be controverted on ejectment or bill brought by 
the proteſtant heir, then it is a good Sale. Phis would be thefme- 
thod, if allowed generally ; yet the court muſt hot make ſuch a de- 
termination, as will break in on former, or on that general rule eſtab- 
liſhed with great juſtice and tenderneſs in the law of England, that 
none ſhall be obliged to diſcover what may tend to ſubject him to a 
penalty, or that which is in nature of a penalty. Hardly a caſe can 
come before the court under ſtronger circumſtances of ſuſpicion of 
a colourable tranſaction than this. I agree, it is not ſufficient to 
over-rule the oath of the defendant poſitively fworn in his anſwer, 
which I myſt take to be true: but it would go to require very ftrong 
proof: not that J am now arguing the merits of the caſe. In nine 
r days after death of the wife (in which time it is very difficult to ac- 
quire a reputed ownerſhip) is this purchaſe pretended to be made 
from Southcote, whom, as it is not anſwered, I muſt preſume to be 
a papiſt; made without any knowledge or previous treaty concern- 
ing it; taking a mere bond for all this conſideration money except 
100 /. without ſecurity, other than what may be ſuppoſed to ariſe 
from a lien in a court of equity. No man in his ſenſe; ever ſo 
tranſacted, unleſs ſomething was intended to be covered by it : nor 
has any thing more the appearance of being colourable than his con- 
tivuing in poſſeſſion under a leaſe by the purchaſer. The reducing 
the purchaſe-money afterward is ſaid to give credit and reality to 
the purchaſe; but I do not take it to be ſo. Ir ſhews, they 
lumped it in an extraordinary manner; finding the conlidera- 
tion-money to be greatly above the value of the eſtate, which 
would have been an imputation upon the reality of the pur- 
chaſe, they reduced it afterward to give a better appearance; 
| which induces great ſuſpicion. It comes on a plea, which muſt 
be taken to be true, as ſtated : but it is not a plea of purchaſe 
for valuable conſideration without notice, though it is to the diſco- 
Þ | very and relief both: and if it had been ſo pleaded, and notice de- 
tb nied, it would not be ſufficient in this caſe: becauſe, as it is not 
78 pretended that more than 100 J. in part was paid, that takes it out 
| | | of the rule of plea of purchaſe for valuable conſideration without no- 
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"tice; for if you have not parted with your money, you are intitled 
to relief againſt any ſecurity you give. 
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1 As to the firſt part of the cles: of the act 11 & 12 k. WW; ll and 
1 3G. 1. that of K. Will. brings a diſability on papiſts, and conſe- 
It quently affects all claiming voluntarily under them or by convey- 
| ance not protected under Stat. G. 1. The defendant is delivered 
from one part of the danger which may ariſe from diſcovery of that 
fact, as it is not pretended he is a papiſt himſelf, therefore no per- 
ſonal diſability can fall on him: but the penalty ſuggeſted is, that 
g it obliged to diſcover that the perſon from whom he purchaſed 
| was 
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was a papiſt, it would tend to defeat his title to the eſtate as a pur- 


chaſer, and as having a title to it; whether his purchaſe-money 
was all paid or not is not material to that part of the cafe, as he has 
given a ſecurity for the reſt. In general that point is eſtabliſhed, at 


Jeaſt as to my opinion, by the determination in Smith v. Read; 


which was without any long time taken for conſideration. So far 
that is a judgment by me, and, as no ground to vary my opinion, 
muſt bind myſelf, that where there is a plea of a. title derived vo- 
luntarily from a papiſt or by voluntary conveyance, not ſuggeſted to 
be a colourable truſt. for benefit of that papiſt, in that caſe, by rea- 


ſon of the penalty which would ariſe from ſuch diſcovery of the 
incapacity of the deviſor or grantor; he ſhall not be obliged there- 


to; and this caſe appears in Jones v. Meredith to be allowed. There 
is indeed ſuch a diſtinction as has been argued, which makes this 
caſe not ſo ſtrong as that; but not ſuch a diſtinction as will finally 
prevail and oblige defendant to the diſcovery ; for certainly a pur- 


chaſer is not to be hurt by diſcovery of a matter, that will tend to 


forfeiture of his eſtate, or be a loſs in conſequence of a penal law; 
and he may plead or anſwer fo as to ſhew a caſe within the protec- 


tion of this act or any other law; and he pleads according to his 


knowledge, Several things are neceſſary, which he has averred 
here; as no recovery before his purchaſe ; no notice of plaintiff's 
claim, nor entry thereof in quarter ſeſſions. All this he has averred, 


as every one muſt, according to the beſt of his knowledge or infor- 


mation. Vet part of this may be diſproved at hearing the cauſe 


and if he ſhould fail in any one of theſe circumſtances, (which a 


man may very innocently do) and has made the diſcovery, there is 


an end of his conveyance ; that difcovery binds him, and is the loſs 
of his eſtate out of the power of this court; and this notwithſtand- 


ing he had paid his whole money. It is ſo as to his 100 /. This 
court could not help him, or make that 100 J. a charge on the eſtate 
againſt the plaintiff, When once he has made the diſcovery, the 


law makes void the conveyance, and there may be a recovery by 


ejectment at law without coming here. As therefore it is ſettled in 
Smith v. Read, it is a conſequence from thence, that he ſhall n ot 


be compelled thereto, for it may overturn his purchaſe ; which is 


ſufficient to bring him within the protection of that rule. It 
might be very dangerous to fair purchaſers, who had paid their 
money, if obliged to diſcover whether vendor was a papiſt or 


not, leaving it open to ſeveral doubtful circumſtances. Conſe- 


quently the plea of 11 & 12 Will. 3. to diſcovery, whether South- 


cote or his wife was a papiſt or profeſſed the popiſh religion, ought 


to be allowed. 


But as to the other part of the plea a different kind of queſtion 
ariſes; and no ground to allow it either as to the diſcovery or relief. 
Firſt in reſpect of the diſcovery: the defendant has not indeed 
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pleaded to the diſcovery of his own purchaſe deeds; nor can any 
purchaſer do ſo, for be muſt ſet them out in order for his own 
title. But on what foundation does he plead this? It impeaches the 
very ſettlement ; for this heir at law 1s intitled to know what that 
fettlement was, and by what means and manner he is difinherited 
thereby : and yet this plea goes to the diſcovery of his title deeds. 
There is no ground for that, eſpecially as he has not pleaded him- 
ſelf a purchaſer for valuabie conſideration without notice; and if he 
| had, all but 100 J. part of his purchaſe-money is in his own 
Pocket. Then as to what he ſeeks to impeach the title, it is a 
very general plea, viz. to all the further diſcovery and all the relief 
prayed by the bill. Now notwithſtanding the defendant's ſtrong 
averments in his plea as to the denial of this being colourable, and 
averring that it is for his own benefit, the plaintiff is intitled to ſift him 
by exceptions, if there is ground for it, to know all the circumſtan- 
ces of this tranſaction, which would be all covered, if the plea was 
-allowed as to that; for the plaintiff then cannot except to his 
anſwer, but muſt be bound by this general anſwer. Next as to the 
relief, it would bar the heir at law of every thing; for though the 
heir at law is not intitled to come into this court by ejectment bill 
to have a decree and account of rents and profits, he is in a certain 
degree intitled ; as if there are any old ſatisfied terms on the eſtate, 
he is intitled to bring his cauſe to be heard, and have them ſet out 
of the way, that he may try his title at law on the clear right; but 
ſuppoſing nothing of that, there is a certain degree of relief, the 
heir at law has, which 1s peculiar to this, to have an order for the 
inſpection of all deeds and writings relating to this eſtate, to ſee 
whether he is difinherited, and by what means. If this plea is al- 
lowed, and plaintiff ſhould come without at all inſiſting on the pa- 
pers, and pray it, he will be told, he comes too late for that, and 
cannot have it; and I think, he would be ſo. 


The plea 8 as to all FR ather parts, except as before 
mentioned, ought to be over ruled: then no coſts can be on either 
fide. But the beſt way is, that as to all the other matters they 
ſhould ſtand for an anſwer until the hearing the cauſe, 


Caſe 125, Lord Montague ver/us Dudman, July 31, 1751. 


Demurrer to EMURRER to a bill charging that plaintiff as lord of the 
injunction to borough of Midburſi was intitled to a valuable heriot on the 
mandamus al- 
lowed: ſo to death of any tenant within the borough ; and that ſeveral con- 
iodictment, in- yeyances were made to defendants in truſt, to defraud the lord 
dere thereof, whereas no perſon in truſt for others are intitled to thoſe 
85 conveyances, praying therefore a diſcovery of choſe deeds, and an 
Injunction « or order in nature of vyonGion' to ſtay proceedings on a 
Mandami 
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fraudulent gifts. 2 Leon. 8, gift to defraud a Lord is void. De- 


brought, 


8 in the Time of Lord Chancellor Hardwick p. 


mandamus iſſued to compel the plaintiff to hold a court and admit 


defendants as tenants. 
Lord CHANCELLOR. 


How can I grant an injunction to a writ of mandamus, and that 
to a mandamus at common law, not within ſtatute 9 Queen Anne? 


though I do not know, I would in that caſe. 


- 


For plaintiff, There is a very general demurrer both to diſcovery 
and relief, There are charges in the bill to ſupport the ground of 


equity, ſuggeſting facts done by defendants to deprive the plaintiff 
of the benefit of his ſervices or tenure, It is a fraud, if the real 
owners, who were to pay the ſervices to the Lord, ſhould convey 
to inſolvent perſons. If a leflee aſſigns to a beggar, this court has 


Z interpoſed, though circumſtances may rebut the equity. Bills are 


often brought by Lords for diſcovery of goods and chattels of his 
tenant and ſatisfaction of his heriot, Heriots are protected by ſtatute 
Actions of debt have been brought to recover againſt 


fendants ought to diſcover, whether theſe deeds are really executed 


or not; for if not, the Lord is not bound to admit. This is a 
queſtion of private property affecting the Lord. A bill may be 


brought to know the reality of a bond, upon which an action is 
Next no perſon ought to be admitted in iruſt for another. 
Theſe are material facts on the face of the bill, of which plaintiff 
wants a diſcovery : and whether to defend againſt a mandamus in a 


matter of mere private property, or againſt an action at law, it is a 


foundation for a bill and aſſiſtance of this court, whether it is a 
right in equity or at law, Then the remedy taken at law will 
not prevent interpoſition of the court, though they proceed by 
mandamus nominally at ſuit of the crown, Though this is a 
mandamus at common law, it is only to try a private right. 1 Will. 
349. is very ſtrong for the interpoſition of this court; and 


Mo. 820. even in caſe of indictments an injunction has been 


granted. In The Mayor of York v. Pilkington, a right to fiſh in a 
river being controverted, ſeveral perſons, indicted by the corpora- 
tion, applied for injunction ; Nur Lordſhip held, you could not 
grant an injunction, as you would, if action of treſpaſ had 
been brought: yet granted an order to ſtay the proceedings; 
which is the ſame as is prayed here, whether by injunction or 
order. Gael | 
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| Lord CHANCELLOR. 


If I ſhould over- rule this demurrer, I ſhould open a new door 
of juriſdiction to this court, which, I believe, would afford a 
ſcene of very great inconvenience and miſchief, and bring all the 
corporation and borough- cauſes in this kingdom in ſome ſhape 
or other on the foot of diſcovery or relief. This court has no 
juriſdiction to grant an injunction to ſtay proceedings on a man- 
damus; nor to an indictment; nor to an information; nor to a 

| writ of prohibition, that 1 know of. The reaſon is, that a 
Mandamus mandamus is not a writ remedial, but mandatory. It is veſted in 
not a wit re- the king's ſaperior court of common law to compe] inferior 
8 courts to do ſomething relative to the public. That court has 
rude tnerein. A great latitude and diſcretion in caſes of that kind; can judge 
on all the circumſtances; and is not bound by ſuch {ſtrict rules as 
in caſes of private rights. That therefore muſt be given up, as 
no colour for ſuch injunction. As to the caſes cited, 1 #7. 349, 
is quite of a different kind: that did not come into this court on 

the foot of an equitable juriſdiction at all; but the conſideration 
was, whether the court ſhould inforce that return or not. A 

writ of error will lie on a proceeding on the ſtatute 9 Queen Anne, 
where they can traverſe : and yet there 1s no fjuperſedeas to the writ 
of mandamus : but in that caſe it was a fort of compromiſe, and 
on that the court proceeded, and therefore gave the time deſired: 
but there is no determination that this court would interpoſe on 

that. As to the old caſe in Mo. I cannot go ſo far by any means. 

If indeed that came to be mixed with civil proceedings in this 

court relating to the title of the eftate, that would be a very 

| different conſideration, As to The Mayor of York v. Pilkington, 
* the court granted an order to ftay proceedings, becauſe the 
ce not to pro queſtion of right was depending in this court in order to deter- 
ceed by a nion mine the tight; and therefore it was reaſonable, they ſhould not 

or indictmenc. 

proceed by action or indictment till it was determined here: 

and there it come in incidentally, All then, that remains, is the 
Bill of diſco. diſcovery, which is ſought in aid of the defence. A bill of 
3 les to aig di iſcovesy lies here in aid of ſome proceedings in this court in 
proceedings order to deliver the party from the neceſſity of procuring, 
ah evidence, or to aid the proceeding in ſome fait relating to a civil 
right, not in Tight in a court of common law, as an action: but not to aid the 
cietment or proſecution of an indictment or information, or to aid the de- 
bs fon fence to it. It is ſaid, this is a mandamus to compel the holding 
for diſcovery a court: but this court has nothing to do to aid the diſcovery 
wherber © upon that, This is a borough; and the queſtion is plainly re- 
or that perſon 28 
io capable to lating to the rights of voting therein as a burgage tenure. Then 
they "conveyed their eſtates to thoſe perſons as truſtees. 


riot. for thek:., and conſequently have put them into the hapds of 
| "prog 


in the Time of Lord Chancellor Hazowicks. 399 
3 people not able to pay the duty to the Lord on death of the 
tenant. If I ſhould lay it down as a rule, that a Lord of a 
: Z manor can come into this court, whenever any one comes to be 
door admitted, by bringing a bill to diſcover whether that perſon is a 
ford a truſtee for another, and whether he is ſo capable to anſwer a 
all the good heriot to the Lord, as another perſon might be, that would 
ſhape *Z occafion infinite confuſion, If this court was not to entertain bills 
1s no ol diſcovery, whether this or that perſon was of the belt ability 
man. to anſwer the heriot, it would lay ſuch difficulties on copyhold 
% 2 e .ſtates, there would be no end of it; for this concerns copyhold 
that a = eftates.. And though this concerns a farther queſtion relating to 
ſted in the right of voting in this borough, that is a farther reaſon 
nferior i againſt it; as it tends to lay a reſtriction upon that right. I will 
rt has go by Littleton's rule, that it is a good argument, an action lies 
judge not, becauſe one was never brought, I never knew a bill of this 
ales as Z Lind, and therefore will not make the precedent. Let this de- 
up, as murrer be allowed. 55 
a 349. 
art on | | | 
ration ñ⁵⁶ Beard ver/us Earl of Powis, Auguſt 1751. Cale 226: 
t. Þ | „ | | 5 
Anne, 3 XH Is cauſe abated by the marriage of Mis Herbert, one of Wherea cauſe 
e writ 4 the co-plaintiff's with the defendant, and was not re- abated, mo- 
„and M vive. - Et => Gor fy 
fired; 3 | : | | | 3 6: paid out of 
fe on 2 Petition, conſented to by the plaintiffs, that the executors 1 
JEANS, i might raiſe money by ſale or mortgage of a term, and pay it to . 
1 this XZ defendant, with a view to putting an end to the ſuit. not without all 
vey ⸗ 5 reſted. 
* 1 LoRD CHANCELLOR, 
oh b | 
jeter- 3 By conſent of parties I may indeed order money to be paid out 
not XZ of court without revivor of the ſuit, where it has abated, I may 
nere: I o ſo far as to declare, that the defendant is intitled to ſo much: 
the bdut the. queſtion is, how much I can go farther as to the prayer 
11 of of this petition? I can make an order in nature of a decree on 
rt in motion or petition, provided it is conſented to by all the parties 
uring. intereſted: but here are not parties to conſent: for as to the ; 
civil raifing money out of the eſtate it concerns the eſtate and thoſe 
d the © intereſted in remainder, it being limited to the defendant for life, 
de- remainder to firſt, Fc. ſon in tail, remainder in fee to his wife, 
divg Z whois an infant and a plaintiff, ſo that ſhe and her heirs will be 
very 4 concerned. How then can I make a decree on motion for fale 
Wiz or mortgage of a term, which muſt be a charge on the eſtate or 
hen | Inheritance of an infant? I can do it by decree on the hearing; 
ſtees but not by order on conſent of theſe parties: and though there 
s of is a private act of parliament, I cannot carry that into execution 


aple 


Ec. by 
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by order or petition, any more than I can the truſts of a deed. 
The act of parliament could not give me a better juriſdiftion, than 
I otherwiſe ſhould have, If Lady Powis was of age, that might be 
another confideration, and make it ſtronger : though there the con- 
tingent remainder might ſtand in the way ; but here is that further 
objection, nor can I order the parties to be paid the coſts of ſuit. 
Here are not parties to conſent to make the decree on petition com- 
pletely; I can only declare, that on the plaintiffs affirming their 
conſent to the prayer of the petition I will not reſtrain the truſtees. 
from raiſing and paying it to the defendant. DO | 


W Welford verſus Liddel, Augu/t 3, 1751. 


B ILL for an account of the eſtate of plaintiff's father. 


Plea of ſtatute Plea of the ſtatute of limitations, not to the general account 
of limitations. prayed, but to an account concerning the tranſactions between 
laintiff and bis father in his life, averring that if plaintiff had any 

cauſe of action againſt his father, it accrued fix years before ſervice 

of proceſs to anſwer the bill. es | 


LoRD CHANCELLOR. 


The exception A plea of the ſtatute of limitations covers the diſcovery always. 
therein as to It is a pretty difficult conſtruction how to apply that exeception in 
N. the ſtatute relating to merchants accounts. It is not, that defendant 
prevent divid- may not plead the ſtatute in all caſes, where the account is cloſed 
dec concluded between the parties, and the dealing and tranſaction 
ning, and part Over. It was not the meaning to binder that; but it was to pre- 
within the vent dividing the account between merchants, where it was a run— 


8 part be · ning account, when perhaps part might have begun long before and 
; the account never ſettled, and perhaps there might have been dealing 
and tranſactions within the time of the ſtatute, But that is not the 

Cale here. 5 33 


Cafe 128. Griffith verſus Griffith, Auguſt 5, 175 1. 


ETITI ON to remove a receiver; the two ſureties joining in 
the petition. 2 
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in the Time of Lord Chancellor Hazpwicks. 


LORD CHANCELLOR, 


401 


That varies not the caſe; for if people voluntarily make them- Svreties for 


ſelves hail or ſureties for another, they know the terms; an 


receiver not 
diſcharged at 


will be held very hard to their recogniſance, and not diſcharged their requeſt. 
at their requeſt to have new ſureties appointed; for then there 
would be no end of it. It does not appear he could get better 
ſureties. No regard therefore is due to their application; un- 
leſs for benefit of the parties in the cauſe, or ſomething of that 


kind. 


One charge of miſbehaviour on this receiver was his letting the 
Owner of the eſtate continue in poſſeſſion of part, by whoſe going 


beyond ſea a loſs was likely to happen to the eſtate. 


LoRD CHANCELLOR. 


The courſe of the court is, that if a recceiver is appointed, Application 


and the owner of the eſtate is in poſſeſſion of part of the pre- 
miſes, application ſhould be made to the 


ſhould be 
made, that 


court, that the owner owner ſhould 


ſhould deliver poſſeſſion to the receiver; who cannot diſtrain deliver poſlet- 


on the owner in poſſeſſion, as he is not tenant to bim. 


If ſion to receiv- 
er, who cats 


therefore a loſs ariſes, it was the parties fault in not applying for not diſtrain. 


that, 8 


Ex Parte Southcot, Auguſt 6, 1751. 


* 


Caſe 129. 


JFJETITI ON for commiſſion of Lunacy againſt Thomas South- Lunacy. 
cot, who was poſitively ſworn to be a lunatick, ſtill continuing 


Com miſſion 


iſſued to in- 


8 ſo, now at Sg. Venant in French Flanders; to which place he was in quire of the 
the life of his father Sir Edward Southcot removed from Ghent, as lunacy of one 


not properly taken care of there. 


beyond ſea, 
directed where 
the manſion 


. Argued, That the court is not now to determine, whether he is 22d Seat part 


a a lunatick or not; for that he will be (till before the commiſſioners. lay. 


of the eſtate 


Upon the affidavits there is ſufficient ground of probability to 
iſſue that commiſſion; but then the difficulty is, whether a 
ſubject, who is abroad, can have a commiſſion iflue againſt him 
in England, which inquiry will intitle the crown to thoſe lands 


and tenements he is deſcribed ſeiſed of in England. 


It is dif- 


ficult to prove the lunacy of one, who cannot be brought before a 
jary for inſpection, if the commiſſion is oppoſed and the leaſt 
cContrariety of evidence. Next it is difficult to get rid of ſuch 
an Inquiſition by ſetting it aſide; for he muſt appear in perſon to 
traverſe it. In F. N. B. where one is found lunatick, which is 
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$ 


re- 
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ſo rare, 


and cnattels; 
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returned into Chancery, he is 50 concluded by it; or he may 
come in perſon, &c. In Roberts's caſe 1743 it is a traverſe in 
perſon ; : ſo in Stone's caſe in Tremain, 


without endangering his health. 
as ſeveral ſubjects of this kingdom live abroad, and though in 
other parts ſubject to the king of England they will be all ſubject 
to the ſame queſtion. In che Plantations indeed the goverl.ors 


will have,a power to take care of the perſon and eſtate there by 


virtue of the king's commiſſion appointing them governors : but 
no farther. They cannot take care of a lunatick's eſtate in 
England for to that there muſt be a commiſſion under the great 


ſeal of England appointing a committee of the eſtate. 


by the ſtatute de Prerog. Regis, but by the common law: 
yet that 'ſ{tatute has been held to extend thereto. 
the general law of the land is to protect the perſon and eſtate of 
the ſubject, wherever the perſon himſelf cannot; which is the 
caſe of infants, and of eſtates derelict : though they come to the 
crown in their own right as E/chears, F. V. B. lays: it down, 
that the king is to defend all his ſubjects if not capable of de- 
fending or governing themſelves, or ordering their rights, goods, 
which is from the neceſſity, extending to the 
perſon and the property; and the only way to do it is p preſeribed 


by the law by commiſſion of inquiry firſt to aſcertain that he is a 
lunatick, after which being found it is immaterial to the care of - 
the eſtate, whether he is or is not in the kingdom: though the 
common caſes are, where both the property and the perſon are 


under care of the crown, they are not ſo dependent, as that the 
crown cannot grant one without the other, It is often done; as 
where a recelver 1s appointed. 
two diſtin views; tor lake of the aste or idiot himſelf, and 
for ſake of the crown's right. 
not do himſclf a miſchief. may be taken proper care of, and 
put into proper hands; which inquiſition, when the perſon is 
beyond ſea, would be fruitleſs, as it could not have effect: 
in the other view it is abſolutely peceſſary to have ſuch inquiry 


relating to the prerogative of the crown «us to theſe lands in . 
of which right by the common law, and declared by 


England : 
the ſtatute de Prerog. Regis, the crown cannot be deprived by the 
perſon's being beyond ſea, In the caſe of Lord Wenman an idiot, 
a queſtion was ſtrongly litigated ; and if they thought, that 
carrying him beyond ſea would do, they would have done it : 
this is the caſe of a lunatick. The whole management of his 


eſtate in mean time is in the crown, though ſubject to account 


on his recovery except as to what cannot be accounted for; 


— 


This ſhews the dithculties 
in taking out commiſſions in theſe caſes, and the reaſon they are 
Ia the preſent caſe it is impoſſible to bring him over 
This is of great conſequence; 


The ground 
of the crown's granting a commiſſion of lunacy or idiotcy is not 


and 
The crown by 


The law gives this inquiry with 


The firſt is, that the pariy may 


but 


which 
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which is the real intereſt aud benefit of the crown; as a pre- 
ſentation to an advowſon on a vacancy during the lunacy. If a 


lunaticks or idiots, their ſecreting themſelves would not deprive 


1 1S a particular. writ of livery to the heir of. an idiot, who held in 
| capite ; nor is there any thing from the nature of the commiſſion 
or practice to infer, that an inquifition cannot be iſſued, where 
the perſon cannot be inſpected, There are two forms of theſe 
writs : the firſt to the eſcheator; the principal point of which 
is to take care of the perſon; and therefore is the eſcheator re- 
quired to go in perſon and examine, but there is no production 
to the jury required: the other is to the ſheriff, which is with 
a view principally to the right of the crown; and therefore he is 
not required to go in perſon, as the eſchenter is The firſt form 
» of writs has not iſſued for a long time; but the commiſſions, 
which iſſue now, are formed according 10 the laſt ſet of writs, 
which do not require the going in perſon; though that is fre- 
quently ſopplied by a collateral order to be produced before the 
jury : but that is different from the commiſſion. There have been 
ſeveral verdicts without his being produced or ſeen, for though 
the whole effect cannot be had as to his perſon, yet as to his 
eſtate, which will be taken care of, it may. Beverley's caſe 4 
Co. makes uſe of an argument from the form of the writ, which 
may be uſed now; vlg. that a man cannot be examined after his 
death : but he ſeems miſtaken as to the reaſon, he gives, why a 
commiſſion cannot be taken out after his death: for the plain and 
K better reaſon is, that then that care veſted in the crown cannot 
4 0 be made uſe of, ſo that the end cannot be anſwered. There is 
1 no negative authority, that where a perſon is beyond ſea ſuch a 
commiſſion cannot be had; and it would be attended with great 
difficulty; as in the caſe of a ſon of a natutal born ſubject, born 
beyond fea, who (by 7 Anne is ſtill a lubject of the crown) 
never was in England, and becomes lunatick, In the late caſe 
of Sir Butler Wentworth, though a fine or recovery cannot be ſet 
aſide on ſuggeſtion of Junacy, yet it is held in C. B. that the 
deed making him tenant to the præcipe was void, and conſe- 
quently bis eftate deſcended to his heir notwithſtanding the uſes 
of that recovery. But there is a caſe in point of Thomas Richard 
Haiſe an infant, goth November 1743: where application was 
made by Francis Sadler, intitled to the reverſion of an eſtate of 


a was ſaid to be a lunatick, and reſided with his mother in Hert- 
ordſbire. A commiſſion was directed to inquire into the lunacy; 
and Sadler obtained an order from the court, that whoever had 
the infant, ſhould produce him at the execution of the commiſ- 
ſion to be inſpected and examined. The commiſſioners met; a 

| Jury 


common Lord of a manor has a right to the cuſtody of eſtates of - * 


B thereof, becauſe it is in right of his tenure. In F. N. B. there 


1500 J. per ann. in Jamaica after death of this infant, Who 
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jury was ſummoned, and proceeded, though the infant did not 
appear according to the order, the mother ſecreting him. The 
verdict found, that he was not a lunatick, but judged him hot 
proper to take care of his affairs during his fits. Your Lorajhip 
thought the verdi& repugnant, and ordered the commiſſion into 
. Hertfordſhire to be ſuperieded, and a new commiſſion into Mid- 
aleſex, where he was laſt though but for a very ſhort time, and 
that whoever had the infant, ihould produce him. On affidavits 
that the mother went over to Antwerp to prevent this, the com- 
miſſion was executed, and the jury found him to be a perſon of 
unſound mind, and not ſufficient to govern himſelf, and the 
_ cuſtody of his eſtate was granted to Sadler, and that in general 
terms, though it appeared, that cuſtody could not operate unleſs 
in Famaica : which goes a great way, determining ſo far that 
though not in England, yet might a commiſſion go to inquire of 
the lanacy ; and this though there was a guardian appointed, 
who was accountable ; for he was alſo an infant. A ſubject 
cannot transfer his allegiance ; _ the crown. has a right to its 
| ſubject, wherever he is; can ſad for him over ; and then the 
committee of the crown may take his perſon. That is the 
proper method by giving authority in an amicable way to bring 
the perſon over, though it cannot be done by force. So the 
court has granted the guardianſhip of an infant though beyond 
ſea. Another difficulty mentioned is, that the jury muſt be 
ſummoned by the ſheriff of the county, in which the perſon 
reſides ; which is from the conveniency of the neighbourhood 2: 
but it may be directed to the ſheriff of any particular county, 
where the perſon laſt reſided, or to the next county to the place 
where he reſides, as has often been done in caſes at common 
law. 


LoRD . 


This c comes before me on very particular circumſtances, ſuch as 
create doubts, how far I can conſiſtently with the rules of law and 
proceedings in this court ipterpoſe. I had two doubts; firſt as 
to the fact whether it ſufficiently appeared by affidavits before 
me, that the perſon, againſt whom the commiſſion prayed, was 
a lunatick, or that the evidence was applicable as to the perſon: 
for as it then ſtood, it appeared only, that two perſons had been 

p ſent over, who never ſaw Thomas Southcot before, had gone to St. 
Venant, where a perſon was produced to them as ſuch, of whom 
they could know nothing but by relation. But confiderin what 
I am to do in the preſent inſtance, ' being only to judge Whether 
it is proper to put this into a method of i inquiry, and not con- 
_ eluſive that the perſon, againſt whom it is granted, is a lunatick, 
5 S chat is ſufficiently ä mY further affidavit, which brings it 


up 


1 


the commiſſioners and jury have a right to inſpect the perſon of 
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up to the circumſtances ſworn in the other affidavits, and applies 


them to the perſon of Thomas Southcote, If a perſon had been ſent 


over, who had ſeen him in England, and could ſwear to the 
identity, ſuch evidence, if it can be had, would be very mate- 
rial to lay before the jury and commiſtioners: but they are Judges 
of that. As it is before me, there is ſufficient probable evidence 
for this, provided I am warranted by law to do it : which brings 


it to the queſtion of law; as to which I doubted upon this, that 
Commiſſs- 

| ; . E g nersand jur 

the lunatick, and examine him before them; and, I believe, have a - 


moſt commonly do ſo. They do not always cauſe him to be inſpect the 
brought before the commiſſioners, unleſs a conſiderable doubt Pen. 
was raiſed on the evidence as to his ſanity: but they have a right 

10 require it; and it has been determined in this court, that, if 

the commiſſioners think it proper, he ought to be produced before 

them without the prior order of this court: and if the perſons, 

in whoſe cuſtody he is, have refuſed to produce him, the court Coſts if not 


has blamed them extremely, and made them pay coſts. The produced. 


other thing creating a doubt was, that in common ſtanding or- 
ders for the Great Seal for theſe commiſſions they are to cauſe a The common 


jury of the county and neighbourhood, where he reſides, to be form of theſe 


ny SEE k p . d f 
returned; which primd facie carries an evidence, that he is ſup- e 


poſed to be teſident in ſome county in England : but notwith- obſerved in all 
ſtanding this is the common form, and what is uſually and ought caſes. 
to be done in common caſes, that does not determine, that in all 

caſes of neceſſity it muſt be ſo. Theſe commiſſions are of a 

various nature: the old way was by writs directed either to the The old way 


eſcheator or ſheriff : the modern way, and for a long time, is by writs to 
by commiſſions in nature of theſe writs; and fo it is called, a 


eſoheator or 


| 5 , 5 5 F : ſheriff: the 
writ de lunatico. inquirendo. Theſe writs were variouſly directed; modern, by 


but I cannot find any precedent of a writ to the eſcheator to in- commillion. 
quire of the lunacy of any perſon, which I take to ariſe from 
hence: the eſcheator was an officer of the county to inquire of 

the revenue of the crown, and therefore where lands come to an 


alien, or on forfeiture, or death of a tenant in caprte, to the King 
where the guardianſhip came to the crown, the writ went pro- 


perly to the eſcheator to inquire, becauſe it was for the profit and 
_ Intereſt of the King, and the eſcheator was an officer for reve- 


nue of the crown. But in the caſe of a lunatick, where the 
King is to take no profit to himſelf, but merely a right ariſing from 
the care, the King, as father of his country, is to take of all his ſub- 


jects not capable to take care of themſelves, there ſhould be no 


writ to the eſcheator, who, I believe, was not a proper officer 
for that. It is true, that in ail writs to the eſcheator there is a 
direction that he ſhould go to the party: but is not to found his 
return thereon, for he muſt have,the jury befide : whereas the 
writ to the ſheriff in thoſe inſtances in F. N. B. and the regiſter, 
Vor. II. | 5 does 
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does not direct the ſheriff to go to the perſon: the reaſon of 
which diſtinction I cannot find; nor does there ſeem, that any 
; ood reaſon can be given for it,, But whatever was the ground 
2 | thereof, the commiſſions have put that out of the caſe; for the 
* 86 = commiſſions (the form of which is printed in the - regiſter 19) 
= | direct not to go to the perſon, but to make the inquiry. The 
| 0 ground of turning theſe writs into commiſſions was, that, as it 
| | ſtood by law as to lands of aliens, or on forfeitures, or guardianſhips 
where the crown was to have the cuſtody, Ge. they might be by 
. writ to the officer of the King or to the commiſſioners ; and as 
they might be to one or the other, and the commiſſions were 
more large, they fell into that, The forms are various ; ſo that 
4 | nothing ariſes from thence to ſhew the law to be, that the 
r | lunatick or idiot muſt be in England. Then to conſider it on the 
"FE | reaſon of the thing there can be no good reaſon, why, if any ſub- 
EE - ]ject having an eſtate in England happens to be an idiot or lunatick 
1 but is out of the kingdom, there can be no inquiry here. No 
5 | inquiry can be made beyond ſea ; for it is not to be executed by 
A | £2: the commiſſioners only, as in taking an anſwer or affigning a 
| | Pa guardian, which may be executed beyond ſea, but there muſt be 
E-1 a jury to inquire of the fact; which muſt be of a county in England: 
MW then if no inquiry can be here, both the perſon and his eſtate 
| | would be in a very unfortunate caſe, and alſo the King as to his 
E -- prerogative, As to idiots the King has an undoubted prerogative ; 
and that prerogative has prevented a great many proceedings 
5 for the care of idiots, and has occaſioned a jury to find the con- 
; trary in many caſes in order to avoid that. But if any one can 
3 cConvey the idiot beyond ſea, the King cannot have the benefit of 
* 1 the lands and perlen, as he ought. As to lunaticks it would 
| deprive them of that care and protection they are intitled to from 
= the King, which he is bound y bis regal authority and power to 
6-2 | exert; for then no ſuch commiſſion would iflue or care be 
| taken, which would be very unfortunate. This whole matter 
| 3 mult be inquired before the commiſſioners and jury; fo that no 
1-- 1 miſchief. can ar iſe from this. If they are ſatisfied by clear evidence, 
— WY tdttahat he is a lunatick, they will find fo without inſpection; if 
©: not ſatisfied without inſpection they will make no verdict, or re- 
| 4 | | turn, that he is not, and there it muſt reſt, nor can any effect 
[ 3 ariſe from it. Nor is this canclufive ; for if he is beyond ſea, 
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| 8 1 and is of ſound mind himſelf, the laying hold of his lands is 
| . | notice to him, that ſuch proceedings are againſt him, and he may 

> | come and appear, or any perſon oppoſing the commiſſion in his be- 
| half will be heard, and if inliſted upon, and reaſonable evidence 
| | * laid, he muſt be then in ſpected. I am therefore of opinion, there 

TY 2 is ground to iſſue a commiſſion, and that according to the nature 

14 NED and circumſtances of the caſe ; ; and that the common form of 
& | titheſe orders is not evidence of the bot confined. rule of law, 

; | | | that 

| 
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that cannot be exceeded. As to what Lord Coke ſays in Beverley's 
| caſe, the reaſon given there is not the right or true reaſon ; for there 


would be no fruit of a commiſſion of lanacy or idiotcy againſt a 
perſon dead. The next conſideration is in what county to be directed; 


for it cannot be in the common form? I am of opinion, it ought to 
iſſue into Eſex; for there is the manſion-houſe ; which is ſuppoſed 
to be the place of reſidence, and is conſidered as ſuch, as in paro- 


chial payments and other caſes; and it is better to do ſo here than 
to find out the county where he laſt was, or the neareſt: county in 
England to St. Venant, this being of uſe as great part of the inquiry 
relates to the eſtate in Eſſex, where the manſion-houſe and great 


part of the eſtate lies. 


Ex Parte Hillyard. Aug. 6, 1751. 3 30. 
LorD Cuancar non | 


F a debt in law is not made out, though ever ſo ſtrong a caſe of Bankruptcy 


a debt in equity, it will not be a foundation for a commiſſion of _— TR 


Ex Parte Price. Aug. 5, 1751. Caſe 131, 


JHETITION to be paid his bill of coſts in taking out a Solkitom bee 


commiſſion of lunacy out of the fund of the lunatick's 2 lien on the 


eſtate, and not to be obliged to come under the commiſſion of 
bankruptcy againſt him who took out the commiſſion of lu- 
nacy. = | | 


LORD CHANCELLOR. 


Solicitors have this equity allowed to them to be intitled to a ſatiſ- 
faction out of the fund for their expences, whether it was in the way 


of ſuit, or proſecution in lunacy or bankruptcy. 


Lord Donegal's Caſe. | Caſe 132. 


INI o, a petition having been preferred for a commiſſion of Idiotey. 


_ lunacy againſt Lord Donegal; Lord Chancellor ordered a perſonal Lunacy. 


Commiſſion 


examination, which was neceſſary, a caveat being put in. Upon genied,though 


the examination in court and aſking him ſeveral queſtions relative of very weak 
to his eſtates in England and Ireland, the ſituation and value — 
thereof, and his reaſons for his expeCting a great riſe and improve- 


ment 
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f | | _ ment from the 1r:/þ eſtate, to all which he gave very rational an- 
: 3 8 1 ſwer-, but not to any queſtions touching figures, as to which he 


could not anſwer the moſt common, His Lordſtip did not think 
that a foundation to "ow a commiſhon, 


June 15, 1751, a new commiſſion was —_— for on matters 
fince appearing. | 


FS | Lord Chancellor ſaid, what was done before, was 5 by no means 
| 1 Will. 702. concluſive ; and in Lord Menman's caſe no leſs than three com- 
„ | | miſſions were applied for, before he was found on compos. The 
: LE matters ſince appearing were much more material than anſwering 
ö FEE | queſtions of figures, Sc. ſuch as making a will and revoking it, 
| | granting judgments, &c. but there having been a perſonal exa- 
| mination formerly, he thought, he could not go on now without 


a new inſpection. 


= April 24, 1752, Lord Chancellor faid, an . was Gels as was 
YS Finding idiots ſo e nativitate ; and therefore the court at common law held, that 
EF — poo finding a man idiot for ſo many years paſt was good ; for finding 

| him idiot was including, that he was ſuch from his nativity, and the 
4 reſt was mere ſurpluſage. Lunacy is a diſtemper occaſioned either 
1 | by diſorders or accident; and to one of theſe two caſes were com- 
miſſions at firſt confined ; but in ſome time this part of the 
4 prerogative, this paternal care, was enlarged and extended to 
3 one, who is on campos mentis: but here it ſtopt, and this at leaſt, 

2 MW | this court infiſts, muſt be found to intitle any one to a commiſſion: 
B | | and therefore though a jury finds, that one is incapable of managing 
| his affairs, yet ſuch a finding is not ſufficient, but they muſt ex- 


F ; preſſly find him to be of unſound mind. In the preſent caſe I allow, 
HY Lord Donegal is of very weak underſtanding and of no reſolution of 
5 | mind: but that is not ſufficient for me whereon to ground a com- 


| 1 miſſion. If I was to grant any, it muſt be that of idiotcy ; for 

| no time is mentioned, when he was of better underſtanding. 
+9 Beſide the petition is in behalf of infants, whoſe remainder 
# [ might by this means be defeated ; but this court will take care, 
T1 that an infant ſhall never be hurt by any propcſal that may ke 
FI! made in his name. It is objected, that there muſt be a very large 
TY | perſonal eſtate at death of Lord Donegal, and if the commiſſion 
XN is not granted, he may diſpoſe of it by will: but fraud and im- 
+ | | poſition upon weakneſs is a ſufficient ground to {et aſide a will of 
— % W real, much more of perſonal eſtate; and yet ſuch weakneſs 
1 is not ſufficient to ground a commiſſion, There was a caſe in 
Lord Harcourt's time, where, though one could not be proved a 
lunatick, yet from the impoſition upon his weakneſs this court 
relieved againſt a deed obtained from him; immediately after the 


| ZE | decree the grantee in the deed got a releaſe of the decree from 
3 3 | him: | 
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him: againſt this alſo the court relieved: and J have heard it 
ſaid, that Lord Harcourt ordered that he ſhould not execute any 
future deed but with conſent of the court. It may be very difficult 


to draw the line between ſuch weakneſs, which is the proper ob- 
ject of relief in this court, and ſuch as amounts to inſanity ; how- 


ever the denying a commiſſion does not exclude from relief 


_ againſt any deeds or wills, which may be improperly obtained. 


Serjeant Prime verſus Stebbing, July 1, 1752. Caſe 133. 


409 


0 O HN S H 2 P PAR D having by lis marriage-articles co- Lands deviſed 
venanted, that the lands ſettled on his wife were of the an- we wife, not a 


| : „ t » ſatisfact 
nual value of 1600. above all incumbrances, made his will in * 


this manner: I do hereby ratify and confirm my marriage- of covenant 


articles that 


«« articles, and J do alfo give to my wife all my lands in A. B. ia marriage- 


4 for life.“ 


land ſettled 
on her were 
of ſuch value: 


The wife and her ſecond huſband brought this bill in her right g ee 
to have a deficiency in her jointure-lands ſupplied; which was ing that ſhe 


not difputed: but it was inſiſted, the lands deviſed ſhould be fhould have 


taken inftead thereof. | | above.. 


For plaintiffs. The lands deviſed are not equal to thoſe covenant- 
ed to be ſettled, and therefore cannot be a ſatisfaction. In Eaſtward 
v. Stiles, June 1731, the queſtion was, whether a deviſe of an eſtate 
of 851. per ann. was a ſatisfaction in the whole or part of an 


agreeement to ſettle an eſtate of 100 J. per ann.“ The Maſter of the 


Rolls held, the repreſentatives had the fame election the teſtator 
had, as the time had not elapſed; but that if the time had 


_ elapſed, he might poſſibly be of another opinion: but indepen- 


dent of that he held it no ſatisfaction; firſt becauſe the lands 


were not equal in value to what was to be ſettled ; next becauſe 
it was a deviſe of part freehold and part copyhold, and as copy- 


hold-could not be ſettled, and both given together, teſtator could 


not intend a ſatisfaction: but the firſt was the governing reaſon. 
This was affirmed by Lord King 29 April 1732. Where teſtator 
| ſays, I give, he intends a bounty; the ſame as if he faid over and 
above. It has happened to be determined by a caſe a great while 


ago, that a legacy ſhould be a ſatisfaction for debt; yet never 
unleſs equal or greater. This can only be a preſumed ſatisfaction; 
and in caſe-of a wife the court does not generally favour ſatisfac- 
tion, either where it ariſes under articles or dower at common 


law. Lawrence v. Lawrence (2 Ver. 365. Eg. Abr. 219.) all 


caſes of ſatisfaction ariſe from a ſuppoicd intent; but it is clear 


| from this will there was no ſuch intent, it confirming the articles 


$: For 


expreſſly. 
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For Defendants, Executors, and Legatees, This is not a caſe o f 
AHiatsckten, but of performance. datisfaction is, where one thin g 


Cale it is attended with Garg] rules, as to the value, and that it 


Lechmere v. Lechmere, It is a performance by getting the very 

thing itlelf, Wilcox v. Wilcox, 2 Ver. 5 — Blaudy v. Widmore, 

Ante 1. 2 Per. 709. 1 Wil. 324. Lev. v. D'Aranda*, Hil, 1746-7, though 
Partial, it is fo far a performance, Le - | 


Another queſtion was made upon Fobn Sheppard's: «further core- 


| nant ; which recited, that as he was to be abſolutely intitled to all 
| his wife's perſonal eſtate, in conſideration of the ſaid portion and 


further ſettlement upon her in the ſame proportion of 1001. per ann. 
for every 10007. and fo for a leſs ſum; and that if he ſhould die 
in her life without flue, or if ſuch iſſue ſhould die in her life, 
then ſhe ſhould be paid back a moiety. of all ſuch ſums, as he 
ſhould receive as her portion. They had brought a bill for an ac- 


eſtate, and obtained a decree for it: but he never acted under it, 
and refaſed to accept 400 J. part of the ſaid eſtate, which was 
offered him by the perſon in whoſe hands it was. The queſtion 
was, whether the plaintiff's wife was intitled to have a further 
jointure of 40 J. per ann. and alſo to have a moiety returned to 


her out of his eſtate; it being inſiſted for defendants that ſhe was 
not ſo intitled, as her huſband had not in his life actually recei- 


ved it? 


0 a” 


| Loxp CHANCELLOR, 


This is as extraordinary a. caſe to come into a court of equity to 


come into the court: yet the ſame rule of juſtice wuſt prevail, and 
if a huſhand upon his marriage in conſideration of diſparity of years 
or any other perſonal conſideration, will make a very large ſettle- 
ment, whatever that is, the parties claiming under it, whether. wife 
[| or children, are intitled to have that carried into execution according 
to the intent, notwithſtanding the huſband has agreed in an ex- 
| +traordinary liberal. manner, beyond what is the rule, I muſt there- 
fore go by the ſame rule, as 5 if the ſettlement was made in. the uſual 


7 terms. 
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{| A4 s to the firſt queſtion the defendants Jo not. Liſante, but that 
[| notwithNanding the largeneſs of this. lettlement the ee are 


7 * | in- 


9 7 
50 
8 
775 
8.5 
* 
N 9 
5 
231 
9 4 
Ke 
334 
1 
20 
* 
Ws 
H 


given in lieu of another, always means an equivalent : : in which 


muſt be total, not in part, &c. whereas performance may be in part, 
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| perſonal eſtate, and for making a further proviſion for his ſaid wife 
1 and the iflue of the marriage, he covenants in reſpe& of any ſum, 
that ſhould come to her afterward, that he will then make a_ 


g Count, of what ſhould be due to her out of her grandfather Chatlin's 


fupply the deficiency of a jointure or ſettlement, as any that has 
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in the Time of Lord Chancellor Haxpwicks. 
By -intitled to have any deficiency of jointute on the foot of the cove- 


to conſider, and according to the rules eſtabliſhed to allow the 
Jam deviſed to be either a ſatisfaction or performance, or at leaft 
part- performance, of this contract, and to go ſo far as they mey 
in point of value to make up the deficiency. If the court can in 
any caſe. do that, they ought in this; but I am of opinion, that 
if allowed in this caſe, I ſhould make a precedent not agreeable 
to the rules eſtabliſhed, and which might be of ill conſequence 
and inconvenience in other caſes. The ſame rule of juſtice there- 
"fark muſt prevail in this as in others, The hufband was bound 
by his contract to make the jointure, then ſettled to the value of 
:16004, per ann. this was therefore what-ſhe had a right to as a 
: purchaſer 5 and whatever aroſe from thence was her own eſtate, 
which ſhe was intitled to as a debt from her huſband to her, Then 
to conſider what he has done by his will. In the very firſt clauſe 
he ſeems anxious for and to take care of her; therefore it cannot 
be imagined he intended to prejudice her. The huſband's cove- 
:Nant, that theſe lands are ef ſuch annual value, does amount to 
a covenant on his part to ſettle and make good to that extent in 
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been argued, that when the huſband by bis will has given lands 
of the ſame or in part of the value, that is ſo far a performance of 
his. covenant, ; for that he has by that act ſo far made it up. It is 
compared to cafes, where a hufband covenants to ſettle on the 
eldeſt fon of the. marriage, and lets-lands deſcend. to-him in fee ; 
which is confidered as a performance ſo far; and where huſband 
covenants, and dies inteſtate, which wat held a leaving to his 


rules of law it was the ſame and a performance,; and indeed it 


law, who claimed in place of his anceſtor a ſum of money to 
be laid out in land. But I am of opinion, this differs from all 
the caſes that have been of that kind. It has been conſidered, 
whether this is to be taken as a queſtion of ſatisfaction or of per- 
formance: and poſſibly it may be more properly conſidered as a 
queſtiòn of performance or part-performance ; but in my opinion 
this is not ſtrictly any of thoſe caſes, It is a queſtion of conſtruction 
of a will, and of intent of the huſband therein. All the above- 
mentioned caſes have been of implied ſatisfaction or preſumed 
performance, where the huſband or father lias done nothing, as 
in the ſuffering lands to deſcend without any declaration what 
Way he intended they ſhould go. The court was there to con- 
ider from circumſtances, whether there was ground to imply or 
. infer a part- performance, the perſon having ſaid nothing: but 
here is a will made, and therefore the queſtion is upon the con- 
| ſtruction of that will, and the intent to be put on that conſtruction: 


and he could not intend to give theſe lands thereby as a ſatisfac- 
tion 
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nant ſupplied and made good: but inſiſt, that the court ought 


caſe of deficieney; for + ſhe might have damages: therefore it has Caſes of im- 
plied ſatisfac- 


tion and pre- 
ſumed perfor- 
mance of arti- 
cles. 


wife ſo much; becauſe whether left by will or to go by the 


was a ſtrict performance. So where lands deſcended to an heir at 
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tion for what ſhe was in ſtrictneſs of law intitled to under the ar- 


ticles, but clearly as an accumulated bounty over and above. Ir 
is the fame, as if he had repeated every icta in theſe articles, and 
ſaid, that every clauſe therein thould be performed, and then 
aid, 1 alfo give her ſuch lands. An inquiry therefore muſt be 
directed of the deficiency of the jointure; and, whatever it is, 


muſt be made good out of the eſtate of John Sheppard. 


As to the next queſtion it 1s perhaps the moft extraordinary 


part of this ſertlement; and on that I have had ſome doubt: 
but on all the circumftances J am of opinion, ſhe is intitled to 
what the plaintiffs inſiſt upon: that is the meaning of theſe 
articles, and it is impoſſible for the court to get the better of it. 
There was at the time of the ſettlement a proſpect of further 
ſums, to which ſhe would be intitled, and was to have this further 

ſettlement in conſideration of it. The queſtion is, whether this 
400 J. or whatever elfe ſhall be coming under this decree, is to 


be conſidered as ſome part of the perſonal eſtate of the wife, 


in conſideration of which ſhe was intitled to this further ſettle- 
ment, and to have a moiety returned her. That depends on the 
covenants; there is certainly a variety and ſhortneſs of expreſſion 
im the clauſes; but I muſt found myſelf originally on the recital 
in the articles, of what was the agreement, which has very 
general words, and is expreſs, that the huſband ſhall be intitled 
to all the perſonal eſtate of his wife abſolutely. That muſt 
mean, all, whether in poſſeſſion or action, that ſhe became in- 
| titled to during coverture, and which he might in her right” have 


. i TR 5 4 . 938 . 
had, if he had uſed diligence for it is within this covenant. 
Whatever indeed came after the coverture was determined, 


which ſhe had not poſſeſſion of nor was intiiled to before, would 
be her own eſtate, The decrce alſo has expreſſed, that he ſhould 
return a moiety, not only of what he ſhall have received, but of 
what he ſhall become intitled to, in her right. He clearly was 
fo intitled to what was to rife out of Chaphn's eſtate, in law ia 


her right, and in equity by way of abſolute property, and which 


nothing could defeat him of: there is no ground then for the 
court to ſtop ſhort, and draw the line at his actually receiving it. 
He might: it was his lacheſs in not carrying on the decree. It 
is objected, where is the harm? and that it is unreaſonable, ſhe 
ſhould have ſuch a jointure and a moiety returned. But notwith- 
ſtanding the ſhortneſs of the covenant which is for ſecurity of 
the wife's jointure, yet upon the recital the further ſettlement to 
be made on any further part of the eſtate coming in, was to be 
made not only on the wife, but on the iſſue. Then ſuppoſe, 


there had been a ſon, and a decree for this, and the wife had 


ſaid, ſhe would claim no additional jointure, but claimed the 


whole money as her's in point of law by ſurviving her huſband, 
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who had not received it, that ſon would have a right to oppoſe this 
and ſay, he was by this agreement intitled to have it ſettled on him 
in tail, and that his mother ſhould not run away with it: the court 
muſt have ſo decreed upon theſe articles and a bill by that ſon. If 
ſo there mult be the ſame conſtruction in both caſes, there being no 
 diltinction between what it would have been, if there was iſſue, and 
if not: and this was the intent of the articles. The plaintiffs there- 
fore in ſtrictneſs of right are intitled to that decree. 


Scrafton ver/us Quincey, July 27 436 Caſe 134. 
Sir John Strange, for Lord Chancellor. 


THE plaintiff came into court under a mortgage-deed in Sept. Deed of ap- 
1746, to be paid 500 J. advanced by him to Thomas Robertſon, IT 
and intereſt, or to have the eſtate fold, and to be paid thereout. dleſex purſu- 


ent to a power 


22: | F ; | 3 1 | in a former, 
The objection thereto was, that Robert/in had no power to con- poſiponed wa *: 


vey to the plaintiff, becauſe he bad before properly conveyed or ap- mortgage ſub- 

pointed the premiſes for benefit of others; for that by deed and fine En, 5 
in 1742, this eſtate was ſettled to uſe of him and his wife, and af- 1 

ter ward to ſuch uſes as he and ſhe or the ſurvivor by deed or will 

ſhould appoint. This power was by a deed in 1744, executed by 

the huſband and wife, and appointments made therein for the bene- 

fit of the defendants; who therefore claimed prior to the plaintiff's 


mortgage in 1746. 


It was anſwered, that the appointment of the uſes of that deed 
and fine cannot be ſet up againſt the plaintiff, becauſe the premiſes 
lie in Middleſex, where there is a regiſter act, by which this deed of 
1-44 will be void againſt the plaintiff as not being regiſtered until 
1748: whereas his incumbrance was regiſtered in 1746 immedi- 
ately after the date. 


For defendants it was argued, That this deed in 1744 was not of 
ſach a nature as wes required by the ſtatute to be regiſtered ; and 
was compared to the caſe of a deviſe of copyhold wanting the forma- 
lities in the ftatute of frands; which ftatute has very general words; 
yer, though ſuch deviſe has no atteſtation at all, it will paſs; be- 
cauſe it paſſes not by the will, but by the antecedent ſurrender; which 
ſhews, this court will take into conſideration the nature of the in- 
ftrument to ſee whether or no it is within the act of parliament. 
That is indeed the caſe of a will, this a deed or conveyance : but 
not a deed or conveyance within the ſtatute, for the defendants de- 
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rive no int tereſt under the deed, but it is a mere power of appoint- 
ment, and ſo juſt as a will of cooybold i is not within the ſtatute of 
frauds. The defendants therefore will have prior title, 


: Aer of the Roll. 


Conſider the intent 4074 meaning of the act. This caſe is clearly | 


within the miſchief recited; for here is a perſon in 1740 lending out 
his money on land- ſecurit . and what is to defeat him is a deed in 


1744, prior to him, IIe is clearly the very perſon intended, being 
by a ſecret or pocket deed to be defeated of the incumbrance, he 
has advanced his money for, and taken care to regiſter, He has 


uſed all due diligence required by the ſtatute, and is therefore prima 


Facie intitled to the relief prayed. Next to conſider whether the 
deed or inſtrument is of ſuch a nature as to be within the proviſion 
of this act. The words are general, all deeds and conveyances. 


as to affect lands, tenements and hereditaments; becauſe thoſe 
claiming under the execution of the power claim under a deed, 
which, as far as it can operate, affects lands, &c. But it is ſaid, 
this deed is not to be confidered as a ſeparate conveyance, but only 
the execution of a power; and that all of it ariſes under the deed in 
1742, If that conſtruction was to prevail, there would be an end 
of the regiſtry and of the act of parliament ; for by this means a ſe- 


cret deed might be ſet up to defeat him, who had regiſtered before. 


This then being a conveyance, actually affecting the lands, though 
in virtue of a preceding power in another deed: © is within the intent 
of the ſtatute and common underſtanding ſuch an incumbrance, as 
ought to have been regiſtered: otherwiſex an innocent perſon induced 
to lend his money on land-ſ-curity would be defeated. The plain- 
tiff is therefore to be conſidered as a prior incumbrancer. 


Caſe 135. | | "2 Fatty 45 1752. — 


Ipjonction a- fe 
ga inſt uſe of a I 
market refu- 

ſed. 


OTION for injunction to ſtay the uſe of a market {et up by 


defendant Brown. 


title at law 


eſtabliſked, 2. tiff has ſeveral remedies: there may be a Scire facias in the name of 


the crown to repeal letters patent granting a market to the preju- 
dice of his market as being too near thereto ; or without the aid of 


the crown he may have a common bon upon the caſe for the 


prejudice to his market ; whereas the plaintiff comes originally in- 
to court for this injunction. What great confuſion would it cauſe 
to bring all the perſons who uſe this market into contempt vpon the 
2 injunc- 


- >] Phis is undoubtedly a deed: was cxepued as ſuch ; and conveys ſo 


Remedy at Lord id it, ſaying this was a moſt extraordinary 
A Jfaftr attempt, of which he never knew an inſtance before. The plain- 
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government ſecurities of ninety-nine years or ſome other longer 


in the Time of Lord Chancellor H ARDWICKE., 


injunction; and to what purpoſe? If in any caſe this court ought to 
interpoſe, it would be after the title was citabliſhed at law; which 
is not done here, though there are ſo many means of doing it. In- 
junctions are granted to quiet in poſſeſſion, as at the time of filing 
the bill and three years before: but that is drawn from the equity on 
the ſtatutes of forcible entries. Upon the equity founded on that 
ſtatute, where there has been ſnch poſſeſſion for three years, this 
court will prevent beforehand: but there is no ſuch ſtatute in this 
caſe: it is founded on the common law, which gives the above- 


mentioned remedies. This court will not interpoſe before the title 


at law is eſtabliſhed: though I will not ſay, that even then the court 
will not interpoſe, becauſe of the inconveniencies. 


Lewin ver/us Lewin, July 6, 1752. 
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Caſe 126. 


7 EIN having a wife and two children, by will gives an annuity Avacieyby 


of 120 J. to his wife during her natural life, payable half yearly, 


will to wife 


3 3 5 . . ? unprovided, 
ſubject to limitations over if he had a fon, &c. afterward directs his 3 


executors to purcha'e, if they could, the ſaid annuity of 120 l. in of aſſets not 


abated in pro- 
port ion with 


term: if they could not do that, his executors ſhould purchaſe lands other legatees, 
of 200 /. a-year value to be ſettled fo as that the ſaid annuity ſhould upon the in- 


ſhould out of the profits of the reſidue of his eſtate pay to his wife 
30 J. per ann. for maintenance of ſuch child. He gives legacies to 


jome collateral relations and friends, and all the reſidue of his eſtate 


both real and perſonal to be put out to and for the beſt advantage for 


every child and children at his death, equally to be divided ſhare 
and (hare alike, to be paid them at their reſpective ages of twenty- 


one or marriage. 


This bill was brought by the wife for payment of her annuity 
and arrears, inſiſting, that though on deficiency of aſſets the gene- 


ral principle was againſt the plaintiff, whoſe annuity would abate in 
proportion with other legatees according to later determinations, yet 


conſidering the perſons for whom this proviſion was deſigned, a wife 


and children, and the particular manner in which it is given by the 
will, it ought not upon the deficiency to ſhare the fate in common 


with the other pecuniary legatees. This annuity is in nature of a 
ſpecifick legacy ; for that is not confined to what is called an indi- 


vidual legacy exiſting among teſtator's property at the time of his 


death, but includes alſo any thing to be purchaſed by his executors. 
The other parts of the will ſhew, he did intend this proviſion 
ſhould be clear of any deduction whatever. He has made two re- 

> ws | | | | ſidues; 
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be to his wife free from taxes with remainders over. He dire&s, 3 N 


that if he ſhould leave any child living at his death, his executors 
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fidnes; firſt where he directs the maintenance out of the profits of 


the refidue, which conſtitutes a remainder of the perſonal eſtate af- 
ter firſt taking out this annuity or the fund to purchaſe this annuity; 
and then a ſecond or general reſidue after taking out the intetmedi- 
ate legacies. 


C For defendant. This is no ſpecifick legacy in any light, not be- 
ing a devile of any thing the teſtator had or intended to have during 
his own life, but a general deviſe of a ſum of money out of his per- 


ſonal eſtate to be laid out to particular purpoſes: nor has the court 


ever from a form, in which a legacy is to be enjoyed, conſidered 


it as ſpecifick: nor has a wife or children any preference ſo as 85 


to abate in proportion with other legatees. In Brown v. Allen, 

Ver. 21. was a very ſtrong circumſtance to ſhew intent of teſtator % 
prefer one legatee to the others: yet on deficiency he abated in pro- 
portion. This is not to be conſidered as two reſidues of his eſtate, 


but as one; and amounts only to this, that after this annuity, be 


has directed maintenance for his children out of the general reſidue 
of his eſtate ; then gives pecuniary legacies ; and then directs what 
ſhould be done with the principal or capital, if any, which he did 
not intend to be divided — them until twenty-one or mar- 


Tlage. 


LoRD CHANCE LLOR, 


All theſe teſtamentary cauſes 4 on the particular penning of 
the will or teſtament, and the intent ariſing, which is to be collect- 
ed out of the-words of the teſtator, and the order in which he hag 

laced them. It is certain, that the placing the words or clauſes in 
a will in different orders does often not induce the court to make a 


conſtruction to vary the intent of the teſtator, but that notwithſtanding 


the clauſes are placed out of time in the will, the general rules ſhall 


prevail; as the court ſtill lets ſuch rules prevail on the whole, though 
wills are commonly inaccurately made, teſtator being conſidered as 
12095 confiliz, But this is a very ſtrong cafe to ſhew, that this an- 
nuity, and the fund for it, was intended by the teſtator to be pre- 
ferred to all the other legacies in the will. It is not ſuggeſted, 
that either the wife or children have any other proviſion ; and 

when a man is ſo ſituated, as he was, and (as appears from other 
words in the will) having a proſpect of more children, and no 
proviſion by ſettlement or otherwiſe under which his wife or 
children could claim, it was natural for him in making a diſpoſi- | 


tion of his eſtate ſo to give it, that their proviſion ſhould be in 


the firſt place, and not to abide by the contingency of his eſtate 
preducing more or leſs at the time of his death, and of ſharing in 
Proportion with others, ſtrangers 1 in blood though friends to him, 
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_ abate in proportion. 
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or collateral relations, to whom he had given legacies: it was 


natural, he ſhould not intend, they ſhould abide by that 
event, though that is the general rule of law. As to an- 
nuities, whether to be confidered as ſpecifick legacies ; there 
have been caſes in this court, in which annuities in general 


have been ſo conſidered; becauſe it is a direction of the 
teſtator, that his perſonal eſtate ſhould be a fund to anſwer 


that. TI believe, the firſt caſe in which that was broke in 
upon, was by Sir Joſeph Jekyl, when be was firſt Maſter of the 


Rolls, in Alton v. Medlicot, where there was not a gift, but a di- 
rection in the will to lay ſo much out of the perſonal eſtate to 
purchaſe an annuity; which he held a pecuniary legacy and to 
Afterward the court conſidered, that the 


diſtinction was extremely nice between ſuch a direction in the 
will and a gift in the will of that annuity out of his perſonal 
eſtate; that in ſenſe and reaſon it amounted to the ſame thing ; 
therefore, and as the court endeavours to favour equality, there 
has been fince, I believe, a determination, that even an annuity 
by will out of perſonal eſtate by way of direct deviſe or legacy 
ſhould abate in proportion with pecuniary legatees: but ſtill that 
is only in general caſes; for the intent of the teſtator on the con- 
ſtruction of the will muſt be followed; if he prefers ſuch an- 
nuitant before other legatees. This caſe is very ſtrong for that; 
for it is natural, that his wife and children ſhoald have this out 


of his eſtate before the gift to ſtrangers; and, as appears to me, 


he has expreſſed that, There certainly may be caſes wherein 
ſuch a conſtruction may be made, as the defendant's counſel inſiſt 


upon as to theſe reſidues: but the queſtion is, whether that was 


his intent? To find out which conſider the conſequence, it is this; 
that I muſt preſume, he intended, the whole maintenance for his 
children at the time of his death ſhould depend on this contin- 


gency; whether there would be any ſurplus after purchaſe of this 


annuity, (the whole of which was to go to the wife for life) and 


after all theſe pecuniary legacies to collateral relations; which 
were merely voluntary in hun, he not being under obligation to 


make proviſion for them, as he was for his children. I am of 


It is ſaid, there are caſes, wherein the court has gone a 
great way to level legatees, and make them abate in proportion, 
as in Brown v. Allen. I do not remember the ſtate of that caſe; 
and there may be a difference in the ſtate of it; for if the teſta- 
tor ſays, © Imprimis, or © in the firſt place, I give ſuch a lega- 


cy.“ that amounts only to the order, in which he expreſſes his 


| 


q 
' 


opinion, that is an unreaſonable conſtruction, and contrary to the 
intent. 


gifts in the will; to nothing more. But if he had ſaid “ to be 


ee paid in the firſt. place, and it had been in that caſe a proviſion 


for a wife, I ſhould have doubted of that determination; and 


ſhould have inclined to think, it was a declaration of his intent, 
Vor, II, EE 5 O 
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418 0 A 8 E 8 Argued and Determined 


that that proviſion for his wife mould come out of the per ſonal 
eſtate, and be paid in the firſt place; becauſe there is ground for that 
from the preference to a wife and children unprovided for. If indeed 
in that will they all ſtood in equal degree, it was ſufficient ground 
for the court not to preſume a preterence ; but if it was a proviſion 
for a wife or child unprovided, that is different: but this is a ſtronger 
caſe from the other obſervation. I am of opinion therefore, that 


this 8 muſt be preferred. 


' Caſe 137. Rudſtone verſus Anderſon, July 7, 17 52 2. | 
A the Ralls 
Surrender of "ox EST ATRIX deviſes © all my lands, tenements, and here- 
TT , „ ditaments at eſtow in Yorkſhire, oe all my tithes and ec- 


newleaſe, after ( cleſiaſtical dues payable out of Meſtod aforeſaid or any other towns 


deviſe thereof. 
with theeftate; Or places near the lame,” 


the tithes paſs | | | | 
not without At the time of kin the will ſhe was ſeiſed in fee of her eſtate 


* at Weſtow, and poſſeſſed of a leaſe of theſe tithes under the Arch- 
| biſhop of Vor but after making this will ſhe ſurrendered that leaſe, 
and took a new one ; of which ſhe was Re to the time of her 


death. 


The queſtion was, whether theſe tithes were to be conſidered as 
iven by her will to the perſon, to whom J/eſicw eſtate was given, or 
whether by the alteration of the nature of her intereſt they are ſepa- 
rated from the eſtate at We/tow, and make By of her perſonal eſtate? 


That it was the ſame, as if ſhe bad in terms given the leafs, 
which ſhe held; and that this renewed leaſe was a revocation, was 
cited Sir Thomas Abney v. Miller, 10 June 1543. where one poſ- 
ſeſſed of two different college- leaſes deviſed them particularly to 
two perſons, and after ward ſurrendered one, and entered into an 
agreement for ſurrender of the other: as to the laſt, Lord Chancellor 
held, that did not create an ademption, nor ks any alteration, - 
for that ſtill the legal intereſt was in him, though he had agreed to 
alter it: but as to the other actually ſurrendered that was altered. :* 
and the intereſt under the new leaſe would not paſs : that if an 
ejectment was brought, and the executor had aſſented, the legatees 
could not have recovered the renewed term, becabſe by the ſur- 
render and acceptance the term or thing itſelf was gone, and a new 
one acquired: that a houſe- deviſed, which is afterward rebuilt, 
will paſs, becauſe that 1s the ſame thing : but a term granted, and 
a new one taken, is another thing. In Lord Lincoln's caſe a ſettle- 


ment was held a revocation of a will though coptfary to the mind 
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| in the Time of Lord Chancellor Harpwicke. 


of the owner; which ſhews, the court goes on the ſame principles, 
without entering into the queſtion whether it was a revocation ac- 
cording to the intent, Revocations are frequently adjudged here a- 

ainſt the intent; as a deviſe of annuities which are afterward ſub- 
1cribed by act of parliament, was held a revocation in Thompſon v. 
Roebottom, 22 Fuly 20 G. 2. The caſe of Carte v. Carte in 1744. 

cited on the other fide) was on very particular circumſtances. The 

tather of Mr. Carte the hiſtorian, being ſeiſed of the equitable intereſt 
of a college-leaſe made a will annually, and repeated it: it happened, 
that after renewal of the laſt leaſe he had failed to make a will: but 
that was accounted for: and on thoſe circumſtances Lord Chancellor 
conſidered it as a kind of accident, and the intent was plainly ſhewa 
by ſuch frequent repetitions of his will. 


Sir Yobn Strange. | 


No doubt but that by this will the teftatrix deſigned, both her 
eſtate and tithes ſhould go together, ſhe giving them in the ſame 
breadth and ſentence to the fame perſon: however if by any accident 
that ſuppoſed intent cannot take effect in point of law, the rule of law 


mult take place againſt that; and conſequently ſo far as ſhe has not 


well deviſed, it muſt fail. 1 own, 1 cannot ſee any real diſtinction 
between the words in this will“ all my tithes at Weſtow” , and if it 
had been * all my leaſe or intereſt in that leaſe at Wejiow” ; becauſe. 


that muſt refer to the intereſt ſhe had at the time of making. 


That intereſt does not remain at the death of teſtatrix ; for by the 


ſurrender ſhe ſo far altered her intereſt, that what were her tithes 


under the leaſe at making the will, cannot be conſidered under the 
foot of this clauſe as being the ſame at the time of her death; but 
the acquired a new eſtate in them to commence at, and run out to, 
a different period of time. The queſtion then is, whether this is 


in ſuch a light as will ſufficiently paſs theſe tithes, her property in 
which were fo greatly altered by the ſurrender and acceptance of a 


new leaſe? Sir Thomas Abney v. Miller (as ſtated to me) as in 


point; for it was held, that the leaſe being thus altered the intereſt 


under the new leaſe would not paſs. There is no difference be- 
tween that caſe and this. There it was mentioned his eſtate : here 
it is my tithes, that is, my eſtate in the tithes : ſo that though it may 
be a little harſh in a caſe of this nature to ſeparate theſe intereſts, 
yet I cannot fee how the court can ſay, theſe tithes under the de- 
{cription of this will have not received ſuch an alteration in their 
nature as to, require republication of the will. It muſt then be con- 
fidered, that the teſtatrix acquired a new intereſt ſubſequent to the 


will; and conſequently they will not paſs by the words uſed, but go 
into her * eſtate. | 


Blower 


419 


ute on > SA SELSYS - A IB 


e CFP e a Oat 


re SER 


K» ends wr 


EG 


——— 


* S 4 


420 CAS Es Argued and Determined 
Caſe 1 Blower ver ſus Morret, July 10, 1752. 
Legacies. AN Ds were deviſed to truſtees to be fold for payment of 
Pecuniary le. debts, legacies, and funeral: teſtator afterward gives to his 


eee A wife a general legacy of 500 J. to be paid her immediately after 
notwithſland- my deceaſe out of the firſt money belonging to me, that ſhould 
ing a dnec- c be got in after my death; and it is my further will, that my wife 


tion in the 4 (hall be intitled to the ſeveral legacies given to her, in full fatiſ- 


firſt place or 


time of pay- © faction, bar, and diſcharge of all dower or thirds, which ſhe 


ee HELP, <6 might be otherwiſe intitled to out of my real and perſonal eſtate. | 
may be other- | 


wile on a 


ſtrong intent, It was inſiſted, this 500/. legacy ſhould not abits in proportion 
bdo, with others, from the particular directions attending it, and being 


purchaſe o 


dower and given to her for her better ſupport and maintenance, and intended 
wile intiled ag a proviſion for a wife, which' is always favoured: nor does this 


70 Gower break in upon any rule of law, it not being a diſpute a8 0 rech 
tors, but legatees. Teſtator has clearly given à preferente to: 
legacy by directing it to be paid immediately; which would: the, 
fore carry intereſt immediately, if enough to anſwer all; her as 
other legatees would not be intitled to intereſt until à year git, 


Beſide this is given in compenſation for dower; "and Hf . 
 Braayl, 1 Will, 127. ſhews, that Clauſes of this Kindl, 5 a 


n. 


bear intereſt if not paid, and not to wait until a year; anch the court 
implies that for a child unprovided or for a wife. The) fear eee 


to executors is upon an arbitrary conſtruction put on the ſtatute 
of diſtribution, that executors might have that time to Jeck abent A 


them. If the plaintiff | is to have a priority, it muſt be"on this 8 
cCiple, that a legacy with direction to be paid immediately ſhall net 
on a deficiency abate in proportion with others, Which have nor 
that direttion: but there is no ſuch rule: this only denotes the 1 time 
of payment: and though there are ſeveral times in à WII fixed to. 
ſeveral legacies, if a deficiency appears, they muſt all partake | of it. 
There is nothing in the will to ſhew, that if teſtator had thought 
there would be a deficiency, he would have made this ſo; I ark 
v. Sete ell, 6 July 744. teſtator gave 10,000 J. which he ire a. 


to be paid in one month after his deceaſe and to be laid' out © #* 


all convenient ſpeed in the fund, and the intereſt to his "mother _ 


for life. The firſt queſtion made was, whether that ſhaald not be 4 
a ſatisfaction for another ſum of 20007. n 1 


| ſhould not from that direction to be paid in one month pt that 
the court would lay hold of any inconſiderable cirumſtance in caſes . 


of latisfaCtion : but there was a great deficiency to 9 all. 


. ö 


Fur de fendant. Teſtator meant by the direction ae — = 
legacy only to make it due to her ſooner than the other le egaeles, 10. 
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5 in the Time of Lord Chancellor Ha RD WICK E. 


legacies: and the queſtion was, whether this, deſigned as a main- 
tenance for a mother, ſhould be preferred? It was held, it ſhould 
not, but ſhould ſuſtain the loſs. Hinton v. Pink, 1 Will, 539. 
ſhews, Lord Macclesfield was not ſatisfied with Burridge v. Bradyl. 


Lord CHANCELLOR. 


Caſes of this kind, of a claim by pecuniary legatees of a priority 
of ſatisfaction, ſo as not to abate in proportion with others, ſeldom 
come before the court; and there are fewer in which the court has 

given way to claims of that kind; there mult be therefore very 
ſtrong words to induce the court to give way to it; for in moſt ca- 
:ſes the. court has diſclaimed. the laying weight on particular words, 
as the ſaying 7mprim:s or in the fir/t place, or a direction for the time 
of payment. All theſe are always diſclaimed, and that upon juſt 

and ſolid reaſon; becauſe if the court was upon ſuch grounds to give 

a preference to one pecuniary legatee, there would be no end of it, 

. confidering.the variety of expreſſion and the incorrectneſs with which 


wills are frequently drawn; and therefore in Broum v. Allen, I 


Ver. 31. the court did not lay weight on a direction of that kind. 
Vet there may and have been ſome caſes in which the court has 
thought the intent of the teſtator ſtrong enough for it; one of which 
came very lately before me, Lewin v. Lewin; the governing rea- Ante, 


42 


ſon in which caſe was, that the teſtator had conſtituted two reſi- S Jay 752. 


dues of his eſtate; the firſt to be computed after taking out the mo- 
ney for the purchaſe of the annuity to his wife; the other to be 
computed after taking out the money to the pecuniary legatees : 
but there is nothing of that in this caſe, This 500 J. legacy affects 
the perſonal as well as the truſt of the real eſtate: but the direction 
0 be paid, Sc. is not ſufficient to give her a preference: for that 
only relates to the time of payment. He directs, that, whereas the 

eneral rule of lav is, that legacies ſhould not be paid until a year, 


this ſhall be paid immediately. The conſequence is, that if it is not 


then paid, it ſhould carry intereſt immediately; which is always 
conſidered as a compenſation for delay of payment, and puts her in 
the ſame condition as if it was paid, If therefore he had directed 
ſeveral different times of payment to ſeveral legacies, it might be as 
well ſaid, that thoſe given payable fooner after his death than others 
ſhould not abate in proportion. Then the other words, “ ct of the 
e firſt money, &c.” are only conſequential to the direction, that it 


ſhould be paid immediately; they are of no operation; and only a 


further explanation of his intent ; but ſtill all the legatees muſt abate 
in proportion, whatever time of payment the teſtator has directed; 
for that will make no difference in right or in preference, But the 
moſt material point inſiſted on for the plaintiff is the clauſe as to 
.dower, That may depend on ſome facts. There is to be ſure ſome 
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I colour and reaſon, that a man giving a legacy or proviſion for his 
| | wife may have an intent to prefer her; becauſe it is a duty he owes R 
. to nature; and ſo of children: whereas the others are out of mere 1 
= voluntary bounty or favour. If the wife was at the time of making Y 
1 - the will intitled to any dower or thirds out of teſtator's eſtate, I am 7 
1108 of opinion ſhe would be intitled to a preference; and that upon the - 
11 ground Lord Cowper went in Burridge v. Braqhl, that the teſtator by 2 
i | : ſetting a price on her dower, if ſhe thought fit to take it, it became g 
1 a purchaſe of her dower. So in a deviſe of an eſtate for payment of : 
i debts and legacies, out of which eftate the wife was intitled to ; 
| | dower, the teſtator might ſet a price thereon, if ſhe ſhould think fit 1 
ih! to take it. The reaſon Lord Macclesfield was not ſatisfied with this 2y 
| | : Caſe when cited in Hinton v. Pink, was, - becauſe according to the f 
1 book there was a wrong ſtate of it, barely as if it was a gift of mo- 1 
15 ney to be laid out in land, without ſtating the circumſtance that it 3 

was given to purchaſe an .annuity for the wife ſhe. releaſing her 

- dower; which was the true foundation of that determination; for I 3 

lay no weight on what is mentioned befide by Lord Cowper as of q 

ſome weight, that the annuities were to go to the children after the : 


wife's death; for that was only as to the hardſhip; nor that it was 
directed to be laid out in land; which will not vary the caſe; for it 

is {till a pecuniary legacy, and muſt then abate in proportion. The 
. ſtrong ground was, that it was a purchaſe of the. wife's dower by 
giving her a ſum of money in lieu and ſatisfaction of and upon her 
"releaſing it; and the wife may lay hold of that, if ſhe will, It 


= is the ſame as if teſtator ſays, ** I give A. 500 l. on conſideration 9 
1 that he conveys ſuch an eſtate to my deviſee or truſtee.“ A. has 1 
[ | then an option to ſay, that is a contract; he cloſes therewith, and 
| Wh. makes it abſolute; and will part with that eſtate for that money; 4 
WF! | and is not bound: to abate in proportion with other.legatees. So is ; 
| | this a purchaſe from the wife, and the price fixed by the huſband, 1 
1 provided there was any thing to purchaſe; which depends on a fact, 7 
1 il whether the wife would be intitled to dower and had a title inchoate g 
i; to dower out of his real-eſtate; for if ſhe had a jointure in bar of ; 
+ i dower before the making the will, I ſhould not then confider it as ; 
| 1 a purchaſe, but only as a cloſing "IR thing; and = Wards. ors B 
N | only of courſe, and amount to nothing, 1 ſhe EY not intitled to dower : 2 
7-1 | | ; 
| «Caſe 139. | Nicols verſus Gould, Jay 10, 1752. 4 
WW Pachaſe of HE plaintiff was a poor dragoon, intitled to a reverſion in fee 
reverſion not of a ſmall eſtate.after the death of a tenant for life, to whoſe 


ſet aſide fi . 
| dervaloe uf firſt and every other ſon there was a remainder, but who then had 


ter the event, no ſon nor was married. Defendant purchaſed this reverſion; te- 


1 ” | r being no nagt for life died in about a month after. The bill was to ſet aſide 
i 45 this conveyance as being at an undervalue, | 1 
ö : 
I; 


3 in the Time of Lord Chancellor HARDwIckR. 423 : 
i 4 'LoRD CHANCELLOR, 
I here is no proof of any fraud or impoſition on the plaintiff; no- 
thing but ſuſpicion; and therefore it is too much to ſet aſide this pur- 
{ cCrhaſe merely on the value. Every purchaſe of this kind muſt be on 
4 the foot of great uncertainty as to the value. The firſt of this kind, : 
f which may be purchaſed, is a reverſion after an eſtate-tail; which 
£ 9 the law does not conſider of any value: and yet by accident it may 
f be a a moſt valuable thing, and will take place in poſſeſſion, if tenant 
, in tail dies without ſuffering a recovery: nor can the court ſay, it 
| muſt be computed how much it was worth on all the contingencies, 
3 as of the health of tenant in tail, &c. according to Demorvre's rule. 


The next intereſt to that is the purchaſe of a reverſion after an eſtate 
-for life with contingent remainders to-the children of tenant for 
life; which is e better reverſion than the other; as it cannot be 
'? * barred by tenant for life, until the contingent remainder comes in 
- eſſe, and attains twenty-one, to join in the conveyance. But ſtill 
this is liable to uncertainty and difficulty in computation as to the 
value, which depends on ſuch a number of chances; as whether 
tenant for life is healthy and likely to have children, (in which caſe 
the reverſion would be worth but little) that it is impoſſible to com- 
pute it: and though they have rules in London to make ſuch a com- 
putation, ſtill there muſt be ſtrict evidence as to it; for no general 
rule can be laid down, it depending on the particular circumſtances 
of every perſon. Then will a court of equity, after the contingen- 
cy has fallen out one way, enter into conſideration of the value? If 
indeed there was any degree of fraud or impoſition, the court would 
come at it and ſet it aſide: but there is none. The plaintiff was in 
the beſt ſituation to know the value, not being at a diſtance from 
the eſtate or from the tenant for life and his family, Looking on 
the event, it was purchaſed at an undervalue: but had he lived 
longer and had children, it had been different, It is aſked, where 
is the harm, becauſe defendant will have his money again? but I 
cannot ſet it afide without making him pay coſts; and that argu- 4 
ment might be made uſe of on every advantageous purchaſe, that he 
might have his principal and intereſt again. Some weight is to be 
laid on the behaviour of the plaintiff, who ſeemed ſatisfied, and did 
not complain of it until after death of tenant for life without iſſue; 
Which if it had not been the caſe, : I never thould have had this ſuit, 
and yet there would be juſt the ſame ground, if the tenant for life 
was ſtill living. Theſe kind of purchaſes are a ſort of chance: it is 
too hard to come at it, unleſs there was any proof of fraud or impo- 
ſition, which then the court would lay hold of. Let the bill be 
diſmiſſed, but not with coſts; the defendant has already a very good 
: bargain, 3 
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"Caſe 1 40. 5 Rattray ver ſus Darlay, | July 6, 175 2. 5 


HE defendant lived with a woman thirteen years as man and 

N14 1 wife, and had ſeveral children by her; ſhe afterward mar- 
the contract ried the plaintiff, they brought a bill to oblige defendant to account 

a urge poll for thr rents and profits of an eſtate belonging to her, which he had 
r 194 1 received during the cohabitation. Defendant brought a croſs bill for 
covenant to account of the money expended by her, and ſetting up an agreement 
2 by will in writing by which he was to leave her by his will ſo much as he : 
10 much, &c. — 
| received of the rents and profits of her eſtate, 8 thereout — 


what. he ſtood indebted to him. 


Account, im- 


It was urged, that Gefenidant ſhould be obliged to 195 ſecurity, 
that he would make that proviſion. 


Againſt which was cited a caſe, of a bneband, who-by marriage- 
agreement covenanted to leave a particular ſum by will to his wife: 
but having been extravagant, and being old, and others getting a= 
bout him, the truſtees in the ſettlement brought a bill to have that © 
ſum ſecured: the court would not alter the agreement or ſecurity, 
on which the parties relied ; it was to be done by his will, and 
though ſome circumſtances aroſe why it ſhould be reaſonable to 


vary therefrom, yet the court would not do it. So here the court 

will not alter the nature of i it, and make this contract to leave by will 

an immediate demand or obligation to give ſecurity to do ſo, to 

make that a debt on his eſtate now, which he voluntarily agreed to . 

do by will. 'Y 

1 3 

"Ft Lok D CHANCELLOR. I 

1 9 The original bill is by a woman, whom, as there is e be- Z 

U My fore the court of her being bad before, the court muſt take to have 4 

| Wl! been modeſt until ſeduced by defendant: though there is ſaid to 15 

J lol be proof of her having lived with others before, but none that can 4 

| be read, becauſe not put in iſſue. There is no neceſſity to put every 

U 1 fact of miſbebaviour in iſſue. Some general charges of that kind Y 
1 will do; which is the rule. This is a cauſe of great imputation 
0 4 N and reproach on both parties, eſpecially on the defendant, who has 
18! brought a croſs bill for an account in general of all the money 
11 aeg in houſekeeping, Sc. during this long cohabitation. 
16 Though it mentions the agreement, yet it is upon the ſenſe and 
ql conſtruction the defendant himſelf puts on it. It is like the com- 


mon caſe on marriage-agreements, where a father on marriage 


of his daughter gives.a ſum of money with. her, and covenants. by 
weill 


E 


* N "ww bikes ee 


in the Time of Lord Chantellot HaARDWICK BE. 425 


will to give ſo much more: that is an agreement; and creates a debt 
on his eſtate; whether he leaves it by will or no: in what order and 
priority of payment is of a different conſideration, This is a con- 
tract to leave by his will, what ſhould be the amount, of what he 
received of her eſtate, deducting thereout only what ſhe was in- 
debted for. Suppoſe, by marriage- contract huſband agreed to leave 


his wife at his death ſo much, as ſhould be the amount of her for- 


tune, which was an uncertain thing: upon a bill by the prochein amy 
of the wi'e to have this directed accordingly, the court muſt direct 
the account to be taken in life of the party, though the money was 
not to be paid until after his death: for otherwiſe it would be im- 


poſſible to have the account taken: ſo that there are ſeveral caſes, 


wherein an immediate account mult be taken notwithſtanding by the 
contract of the parties the payment muſt be poſtponed. This is a 
contract to leave ſo much; and if you conſtrue it to be a voluntary 
bounty or legacy, I will ſet it aſide for fraud. 3 


The croſs bill diſmiſſed with coſts: and defendant to pay coſts on 
the original bill to this time, 


Attorney General ver/us Brereton. Caſe 141. 


Brereton verſus Tamberlane, Fuly 10, 17 52. 


HIS cauſe came before the court on two bills. Firſt an infor- Charities. 


mation at the relation of Tamberlaine to eſtabliſh his right to A Prpetual 
curacy or cha- 


the chapel of Flint as curate there; to have an account of profits of pel from ha- 


that curacy for his own benefit; and to have poſſeſſion of the cha- Ving parochial 


, . 1957 . rights and pri- 
pel delivered to him for performance of divine ſervice. The eroſs \jeges, and 


bill was by Brereton as vicar of the pariſh of Nortbop, to which this the inhabitants 
chapelry was ſaid to be annexed, to eſtabliſh his right and for ac-"2® Io 
count of the profits belonging thereto, and that he might have poſ- 8 


ſeſſion delivered to him for performance of divine ſervice. curate's rights 
6 and dues, as 


| | CE : | ſmall tith 
Three queſtions were made. Firſt what was the nature and ſpe-and furplice 


cies of this chapelry of Hint? Secondly in whom the right of no- fees. 
mination of the curate or chaplain is; whether in the defendant the 
biſhop of Sr. Aſaph for the time being as ordinary; or in the rector, 
who was a jinecure rector (which was now this biſhop by annexation 
under the Stat. 12 Anne;) or in the vicar? Thirdly whether the 
rector or vicar, or whoever has the right of nomination has the right 

of amotion of the curate or chaplain at his will and pleaſure ? 
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Lord CHANCELLOR, 


nap. Before I conſider the queſtions upon the merits, I will conſider 
two objections; the firſt of which occurred to me during the courſe 
to eftabliſh his of the cauſe, and weighed ſomewhat with me: that this is an ori- 


Tight: bat vet nal information to eſtabliſh this right as a perpetual curacy. Now 


an information © | : | e ; | 
in name of I do not know that it belongs to the juriſdiction of this court to de- 


Attorney Ge- termine all ſorts of eccleſiaſtical rights of this kind, though it does 
e ker belong to it to eſtabliſh rights of nomination or election at large to a 
as augmenta · chapelry and curacy; and there have been ſeveral inſtances of it; 
l ſome of late in the North: but that has been by bill by the curate 
or chaplain in his own name, or by the perſon claiming that right: 

but this is an information in the name of the Attorney General; 

which can be only for a charity; and therefore I doubted at the o- 

pening of the cauſe, whether it could proceed in that manner. But 

J am ſatisfied as to that by looking into the act of parliament 29 C. 

2. cap. 8. relating to augmentations of vicarages. Theſe augmen- 

tations are charities to be ſure: but at the latter end of that ſtatute is 

2 a clauſe which conſiders them as charities within the intent of the 

Hat. 43 Eliz. This is not indeed a proceeding by way of commiſ- 

ſion of charitable uſe, (which commiſſion is founded on that ſtatute) 

but is by the old way of proceeding in name of the Attorney General 

in this court for the charity: but that proceeding is not confined to 

caſes conſidered as charities before the ſtatute of charitable uſes, but 

all others are taken to be within the extenfiveneſs of this proceeding 

in name of the Attorney General: which remedy may be applied 

here. Theſe augmentations may therefore be confidered as chari- 

ties; and proper to come into this court to eſtabliſh as ſuch ; which 

is an anſwer to that difficulty. | „„ 


On informa- Another preliminary objection (and which was mentioned at the 
3 rn wh bar) is, that the relator founds his caſe on a right of nomination in 
dalle miftaken, the rector or biſhop, who is united with the rectory ; and the de- 
if a title ap. fendants ſay, if the relator has any right, it is on the nomination of 
3 the vicar, and that he himſelf has been ſo nominated; and then, 
though a right appears in him, he muſt recover according to the 

right, he has made; for he muſt recover both ſecundum allegata ef 

probata. This I am of opinion would be fo, if this had been a bill 

in his own name; for then I could never make a decree to eſtabliſh 

a right appearing in him contrary to that ſet up. But this being an 
information in name of the Attorney General is an anſwer to that 
alſo; for though ſuch an information to eſtabliſh a charity is miſ- 
taken in the circumſtance of Jaying it, yet if it appears, there is a 

charity, and the right appears in the whole cauſe, that information 

cannot be diſmiſſed, but a decree muſt be made to eſtabliſh that 
charity. That doctrine has been frequently laid down in this court 
and allowed; becauſe it is conſidered as a proceeding by an officer 
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of the crown; and as the King is pater patriæ, the information 
therefore muſt not be diſmiſſed: ſo that though the relator has miſ- 
taken his title, but however in the cauſe a title comes out for him 


and his ſucceſſors, he muſt have that title eſtabliſhed. 


This brings it to the three queſtions properly made at the bar on 
the merits: but they will be reduced to two, for the third muſt fol- 
low the determination of the firſt. 


As to which queſtion, whether this is of the nature of a perpe- 
tual curacy or chapelry, or whether temporary only at the nomina- 
tion of the vicar and amoveable at his will and pleaſure like a com- 
mon curate, I am of opinion, upon the evidence before me, and on 
the beſt conſideration, that this is a perpetual curacy or chapel. To 
determine whether it is-ſo or no, confider it firſt as to the rights 
and privileges appearing to belong to the chapel itſelf: next as to the 
right of the inhabitants within this diſtrict: thirdly as to the rights 
and dues belonging to the curate of this chapelry. If all theſe 
Tights concur to ſhew the nature of a perpetual curacy, that muſt 
determine it. | 


As to the firſt conſideration it appears, this is a chapel belonging 
to a county town, It has belonging to it all forts of parochial 
rights, as clerk, wardens, Sc. all rights of performing divine ſer- 
vice, baptiſm, ſepulture, &c. which is very ſtrong evidence of it- 
ſelf, that this is not barely a chapel of eaſe to the pariſh to which it 


belongs, but ſtands on its own foundation; capella parochialis, as it Chapels of 
is called in Hab. and this differs it greatly from the chapels in London, eaſe have not 
which are barely chapels of eaſe commencing within time of me- 3 
mory, which have not baptiſm or ſepulture; all which ſort of rights merely ad l. 


belong to the mother- church; and the rector or vicar of the pariſh, #irm. 


who has the cure of ſouls, has the nomination; as the rector of S. 
James's or St. Martin has; but they have no parochial rights, which 
clearly belong to this chapel. Nor have any of the inhabitants of 
of this chapelry a right to bury in the pariſh-church of Nortbop ; 
and that right of ſepulture is the moſt ſtrong circumſtance ; as ap- 
pears from Selden's Hit. Tithes, 3 Vols Fol. Column 1212, to ſhew 

that it differs not from a pariſh-church. | 


The next circumſtance to determine this queſtion is the right of 
the inhabitants, vig. to have ſervice performed there, and baptiſm, 
and chriftening, and having no right to reſort to the pariſh-church of 
| Northop for theſe purpoſes, nor to any other place if not here: nor 
are they or have they been rateable to the pariſh-church of Northop. 
It was determined in the caſe of Ca/tle Birmidge, Hob. 66. that the 
having a chapel of eaſe will not exempt the inhabitants within 
that diſtrict from contributing to repairs of the mother-church, 
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unleſs it was by preſcription : which would be then a ſtrong foun- 


dation, that it muſt be conſidered as a perpetual curacy or chapelry, 


oye Next as to the rights and dues of the curate. All theſe concur to 
rages continu- he w it to be a perpetual curacy, and not at all at the will and plea- 
5 oak 1 by ſure of the vicar ; for the curate has always enjoyed the ſmall tithes 
received the ſmall tithes. Beſide here is an augmentation made by 
Mr. Stone the finecure rector in 1674. of 30 l. per ann, to be divided 

between the vicar and curate, as the biſhop ſhould think fit. Bi- 

ſhop Barrow in 1676. decreed 10 J. to the vicar for ever, and 20 J. 

to the curate for ever: this was reſerved on a leaſe for twenty-one 

years, at the end of which then it determined. Nor 1s it ſhewn, 

that any new leaſe was made with new reſervations : yet it has been 

paid ever fince conſtantly : and that muſt beon the ſtatute 29 C. 2. c. 

8. which provides, that theſe augmentations ſhould continue for ever, 

and that notwithſtanding there is no reſervation de novo on a new 

leaſe. It was then apprehended to be within that ſtatute: which 

could be only on the foundation of its being a perpetual curacy : it 

would be otherwiſe abſurd and ridiculous if amoveable at the will of 


the rector or vicar, and contrary to the intent of the donor and bi- 


ſhop, whoſe diviſions and directions would then ſignify nothing. 


On union of Next as to what ariſes rather from preſumption and conjecture, 


pariſhes, one I am of opinion upon the reſult of the whole evidence, that this was 
in frequently once a diſtin pariſh, and afterward united to the pariſh of Northop 


the pariſh L ; a | 1 
— the on certain terms, though the memory of it and the inſtrument is 


r 8 a 70 loſt, Since that time Flint has been conſidered as a parochial cha- 
oa a bz. pel, to which theſe old rights have been attendant. There are 


not as a cha- 


pel of caſe, ſeveral inſtances of that kind in this kingdom, of an union of pa- 


riſhes, where one is conſidered as the pariſh-church, the leſſer is 
kept up as a parochial chapel for convenience of the inhabitants, 
and after that the preſentation has been to the principal cum capella 


annnexa. Savil 17. and theſe parochial rights are evidence of this; 


it might be terms of the union, and will amount to a compoſition ; 
and ſo it might grow up: and this ſupports all the evidence, and ac- 


counts for the whole: the expreſſion cum capella annexa (as the pre- 


ſentation to Northop has been) ſuppoſes'that; for there is no ſuch 
thing as a preſentation to a pariſh-church cum capelia annexa in 
London, where there are chapels of caſe within time of memory ; 


which are of no conſideration in law, but merely voluntary and ad 
libitum, and gain no right: but this expreſſion imports a foundation 


of a chapel, and that with ſuch rights. 


As 


and ſurplus fees: nor is there any evidence to ſhew that the vicar has 
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As to the next queſtion, I am of opinion, that the right of no- 
mination of the curate to this chapel is in the vicar. As to the 
biſhop's right he ſubmits the whole to the court; nor is there any 


proof of a nomination by the biſhop ; and it was more natural, that 


429 


on the union it ſhould be in the vicar, who, (as it was by that preentztien 
union conſtituted) had the general cure of ſouls, than in the rector. to a church, 


The only colour to ſay, it was in the rector was, that the only 
appearing in writing was the biſhop's licence to preach. That is only 


act or nomination 
to perpetual 
curacy, way 


the ordinary act of dioceſan: but there is conſiderable evidence as to be by parol. 


2 nomination by the vicar. It is objected, that here is no nomination 
in writing, and therefore thovgh there is by parol, it is evidence of a 
voluntary temporary curate at the will and pleafure of the vicar; 
for that a nomination to a perpetual curacy ought to be m writing. 
Moſt regularly it ought bat J do not know, it has been determined 
that that is neceſſary. A preſentation to a church need not be 
in writing, bat may be by parol. 1 $79, 426. Ca. Lit. 120. 
If fo, I do not fee, why a nomination to a perpetual curacy may 
not be by parol ; and the uſage in the pariſh is very ſtrong, that it is 
in the vicar. | 


The third queſtion depends on the firſt ; for if this is perpe- Perpetuat 


tnal curacy, it conveys an intereſt for lite unleſs deprived by the 
ordinary in proper courſe of law; and then it is a contradiction in 
terms to ſay, that a perpetual curacy is removeable at will and plea- 
ſure. Here is indeed one inſtance of it; but that was an act of 

ower, and it would be abſolutely inconſiſtent with this charity, 
which J have now eſtabliſhed by this decree; for if the vicar did 


remove, I am of opinion, this 20 J. per ann. would be rather Joſt. 


than go to the vicar, Though the collations by the biſhap are cum 
capella de Flint annexa, that confirms no more to the vicar thanthe 


right of nomination to the curacy. That might be part of the terms 


of the union; of which I think, there is a violent preſumption. 


I am the more induced to be of this opinion from the reaſon and 
utility of the thing, and as anſwering the purpoſe of ſuch founda- 


tion z which was, that there ſhould be a reſident miniſter at Flint : 
whereas if I ſhould hold, that the vicar of Nerthop might take this 
into his own hands, and perform divine ſervice there, the conſe- 


quence would be, that Hint, which is a corporate and county town, 


and ſo taken notice of by the donor and the biſhop, would be ſer- 
ved only occafionally by the vicar of Northop preaching and reading 
prayers on Sunday ; which is not half the duty of a miniſter. 


I ſhall therefore determine accordingly, unleſs either ſide deſire 
to try it at law. 5 FE 


Which was declined. 
Vol. II. 5s R Trevanion 


curacy not 
removable 8 
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Caſe 142. Trevanion verſus Vivian, July 14, 1752. 


Mz fer of the Rol's 1 Lord Chancelbor. 


| Deviſe was made of the refidue of perſonal eſtate if the party = ; 
ſhould attain Ce Es | 


 Devile of reſi- 
due of perſon- 
al to A. if he 


attain twenty- | 
one, means the That the profits in mean time are e given, and ſhould accumulate, 


pronto e. were Cited two caſes: firſt, Green v. Ekins, 6 Dec. 1742, where the 
keeſidue of perſonal eſtate was given to ſuch ſon of his daughter, as 

| ſhould attain twenty-one, Lord Chancellor held, the profits in mean 3 

time were not undiſpoſed of, but ſhould accumulate. Next Butler v. : 

Butler, 22 June 1744. where a reſidue deviſed to A. if he ſhould at- 

' tain twenty-one ; if he ſhould not attain twenty-one, then over: 

Lord Chancel'or would not ſuffer it to be argued, as having deter- | 

: mined it before, that they ſhould accumulate and make part of the 
' reſidue, So here it makes part of that reſidue, not like an executory 

| deviſe of land, which plainly eee to heir at law in mean time. 


Hele verſus Gilbert Jul 16, 1752. — 
A the Rol's, 


Caſe 143. 


— — ———————— — ren LO 


Deviſe of ar- E v 18 E of © al my : arrears of rent t and intereſt due at my 
rears of inter- cc death. * 

eſt: arrears of | Sh 8 

ann vitypals, 3 

Teſtator had at his death no arrears of rent, having collected it 

all in moyey, but had arrears of an annuity, =» 
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10 On deviſe of“ all my eſtate” arrears of an eſtate due at his 
Ws | « death” will be aſſets in hands of executore , only the rents aceruing 9 
after ward paſſing thereby. e 8 = 


| arrears of rent, yet they might properly within teſtator's intent un- 
1 der the arrears of intereſt, eſpecially as in another part of his will 
i called this annuity his eſtate ; which ſhewed he conſidered it as ſuch. b 
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ture: unleſs Word fur niture, bY F 
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8 Held, they would, i not t being the.caſe of a 1 as a 
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word furniture only the goods of his trade will be conſtrued to 


| paſs; as determined by the Houſe of Lords, where the decree in 


Chancery was reverſed. 


| Lewis verſus Nangle, July, 17, 1752. Caſe 144. 


ILL by a deviſce to redeem: but heir at law not made a os need not 
| e party to 


| party. bill by deviſee 
get | | to redeem, 
Lord CHANCELLOR. 


Every deviſce of a mortgaged eſtate, that brings a bill to redeem, 


need not make heir at law party. If the plaintiff claims to have 
the will eſtabliſhed, it is neceſſary : if only a title under the will, it 


is not. 


Ward verſus Turner, July 20, 175 2. Caſe 145. 


HE end of the bill was to have a transfer of 600 J. new South Delivery ne- 
ceſſary to do- 


Sea annuities made to the plaintiff as executor of 7obn Moſe- nation .; 


| ly, and to bave certain ſpecifick parts of the perſonal eſtate of Wil. cau/a ; and 


liam Fly, dead, inteſtate, delivered or made over to the plaintiff, 9Ivery of 
receipts for 


Another prayer of the bill was to have an account of what was due South Sea 
to Maſely for ſervices performed to Fly, againſt whoſe eſtate this annuities not 


- ſufficient, tho? 
demand was made. | ſtrong evi- 
dence of the 


The caſe, the plaintiff made, was this: he was executor of intent. 
AMoſely, who was related to Fly by affinity, having married his 
aunt ; that Fly had great obligations to Moſely, who took care of 
him in his infancy; and at his houſe Fly uſed to come from ſchool, 
when it broke up: and afterward Moſely, who in the latter part 
of his life appeared to be in very mean circumſtances, lived with 
Fly as his ſervant until Fy's death; had his victuals there; per- 


formed ſervices to him; and had now and then a ſhilling given 
him: from thence Fly made profeſſion of a ſtrong intent to do 


for him at his death, and had great kindneſs for him ; in purſuance 


of which, as Hy drew near his end, being in a very bad ſtate of 


health, during that time he made Meſely ſeveral donations mortis 


cauſa in proſpect of death. Four times were fixed on by the wit- 


neſſes, of which ſeveral were examined in the cauſe, ſpeaking of 


actual gifts and declarations ſupporting them. Firſt 197 January 


1746, which was ſpoken to by the porter of Furnivals Inn. The 


ſecond 670 February 1746, which was the principal proof relied on 
by the plaintift to ſupport the gift of theſe annuities, and was pro- 


ved by Fly's barber; who being ſent for by Fly found Meſely with 
5 him, 


432 CASES Argued and Determined 1 
him, and no other; and ſwore to the particular words uſed, and: ; 
declarations made, that Fiy ſaid to him; vis. © I intended to give ; 
him (ſpeaking of Moſely) Leng ford eſtate for his life: but I have 4 


- * confiaered of it; and that which is worth 40 J. a- year to another, 5 

“ js not worth ſo much to him; for if the tenants wanted an 9 
„ abatement for repairs, he would allow it; and therefore I will do 

e better for him.” That thereupon Fly went to his eſcritoir, and 

taking three papers ſaid, © I give you Moſely theſe papers, Which 

dare receipts for Scazh Sea annuities, and will ſerve you, after I 3 
« am dead.” The third 23d February, which was proved by one, 2 


cution a voluntary gift of a choſe in acticn. In Lauſen v. Lauſen. 
i Wil. 441. ſuch a gift of a note drawn on a goldimith, which in 
point of law paſſed nothing, was held good. Jenes v. Selby. Pre. 
Chan. 300. Gold v. Rutland, Eq. Ab. 347. In Bailey v. Snelgrove 
II March 1744. Mrs. Batly, going out of town in a bad ſtate of 
health, gave her maid a bond executed to her by a third perſon ; 
ſaying, if I die, it is yours, She died inteſtate ; the plaintiff was 
her adminiſtrator : thus it ſtood on defendant's anſwer. A bill be- 
ing brought for diſcovery and delivery of effects of the inteſtate in 
hands of defendant, the queſtion was, whether the nature of the 
property was capable of being ſo given? His Lordſhip held, it 
1 2 5 e might 
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who ſwore, that in his preſence Fh ſaid, Ae I give you all the 1 
*© goods and plate in this houſe.” Forthly, 34 March by the faid | 
barber, who ſwore, that Fly declared to him and to another per- 
ton, who only were preſent, that he gave to Moſeiy all his houſehold 
goods, money, arrears of rent, and every thing that ſhould be ſound | 
1 in his houſe except his ſword, gun, and books; and that this to- 1 
1 gcther withjthoſe three receipts would make 2coo J. that he wiſhed $ 
1 a gentleman of his acquaintance had his ſword and gun, but al! 
114 ; the reſt he gave to Mojely, He died in April following. | 4 
mi Theſe were argued to be ſo many declarations of bounty, ſupported 1 
Wis by ſo many witneſſes at different times, Two queſtions aroſe, 2 
1 Firſt, whether in fact theſe things were given? Secondly whether 
|| properly given in point of Jaw? Donations Mortis cauſa are derived i 
1 from the civil law. Juſtinian's Taft, lib. 2. tit. 7. ſhews the nature of 
1 them; and that in general any thing is properly the ſubject matter 
1 of ſuch donations, that may be the ſubject matter of a legacy or 3 
WH: donation inter wives, Either rights in poſſeſſion or reverſion are [ 
0 capable of being ſo given, It is not neceſſary that donor ſhould + 
my have a legal intereſt ; an equitable will do, when by no act he can 1 
Wl: pals the legal property: conſequently the formalities accompanying 4 
00 ſuch donation mult be according to the ſubject of the gift. Livery 1 
78 then cannot be always peceſſary; as in a che in afim or ſimple 3 
1 contract- debt, which lie not in livery, chſes in adlien were not al- : 
W rn ſignable : but now are in this court as much as things in poſſeſſion ] 
166 by the rules of law : and therefore this court will carry into exe- 28 
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in the Time of Lord Chancellor HARD WICkxE. 


might as well as a ſpecifick chattel: though no legal property paſſed 


thereby, nothing but the paper, a bond being evidence of a debt, 
and the intent being to give the debt not the paper, the court held 
it a good donation mortis cauſa, comparing it to the property which 
paſſes by aſſignment of a bond, which paſſes nothing in point of 
law, and the affignee muſt make uſe of the other's name for reco- 
vering on it. That cafe reſted ſingly on the averment in the an- 
ſwer: in this is ſtrong evidence. The court there put this caſe; 
that if a chattel in poſſeſſion had been bought by the inteſtate, and 
a bill of ſale made to a truſtee for her uſe, the property would have 
been in the truſtee, and the equitable intereſt in the cœuy que truſt, 


who if the had given this chattel ſo-circumſtanced to the defendant, 


it would have been good. 
LoRD CHANCELLOR. | : 
That is #-caſe put upon an equitable iatereſt, There the chattel 
itſelf muſt have been delivered. 


For plaintiff. Tho' theſe donations differ in ſome reſpects from 
teſtamentary diſpoſitions, yet they participate 1n a great degree; for 


like that it is a declaration of his mind, what he will have with his 


property, when he is no more; he does not part with the property 


or even the uſe of the thing in his life; for that would prevent any 
ſuch diſpoſition from being ever made. Where the thing lies in 


livery, the livery is not made to complete, it is only evidence of, 
the gift: and if the moment after poſſeſſion delivered (with a decla- 
ration that he intended, if he died, it ſhould be the donee's abſo- 
lutely) the thing was reftored by donee, that would not tend to de- 


feat the giſt. 


Lord CHANCELLOR. 


I apprehend it would; and that ſuch an inftantaneous gift and 


taking back would not do, which it would be dangerous to admit. 


For plaintiff, But where livery cannot be, the beſt evidence the 


 * mature will admit, being only to ſhew the mind of donor, will do. 


Here is ſuch a delivery over, as is ſufficient evidence of the gift of 
theſe annuities. They certainly lie not in livery, there being other 
ways of paſſing them. There is no evidence of them but one's name 
being placed in the book, The delivery then with ſtrong words 
of gift of theſe . receipts, which were the only ſymbol of his 
property, was as much as he could poſſibly do toward giving it, 
except a mere transfer in the books, which was not neceflary, nor 


could he conveniently do that; and it was giving with a proſpect 
of not recovering of that particular illneſs ; for that of itſelf would 


be a revocation: but he died of it, and within two months of the 
Vol. II, 58S h oift, 
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gift. In caſes of livery of ſeiſin it is not neceſſaty to deliver the thing 
itlelf or any part; for coming upon the land, and delivering a gold 
ring thereon is enough, 1 Int. 44. though not participating of land: 
but there ought to be clear proof of the intent, which there is 
here, Next as to the ſpecifick things it is ſaid, there was not ſuffi- 
cient, poſſeſſion delivered: but in ſuch a number of things it is not 
neceſſary every one ſhould be delivered. The ſubject of the gift 
is, what was then in the houſe. If a delivery i is abſolutely neceſ- 
ſary, the plaintiff has not indeed proved it: but Myely was actually 
in the houſe with him; and is then as much in poſſeſſion as if 
actually delivered to him; which is not neceſſary if he is in pol- | 
ſeſſion. If one is recited to be in poſſeſſion of a houſe, livery is 
not neceſſary. If one does as much as he can towards poſſcflion, ? 
it is all that is required; as delivery of the key of a warehouſe; 
ſo of a piece of parchment, delivery of a ſhip and of the actual 
poſſeſſion of it to the mortgagee, as determined by your Lordſhip in 
Brown v. Williams. No more could be done here; for he could 
not carry the goods out of the houſe; and he was then in poſſeſſion. 
However, as this is a bill for diſcovery of aſſets, if plaintiff is not 
intitled to theſe gifts, he 1 is at leaſt to a reaſonable ſatisfaction for his 
ſervices. 


On the part of the defendant, adminifirator of Fg, there was no | 
evidence to impeach the evidence of the gift, but to invalidate it to 
a certain degree, principally from the behaviour of Maſeiy after 
death of Fly, as not like one who thought he had a right to theſe 
donations from him; for it was ſworn, that being at the houſe 
of Fly at his death, he continued there until Midſummer ; he 
did not ſay, theſe goods were his own upon application made to 
buy them, but that they were Turner's the adminiſtrator and next 
of kin; ſent to Turner, deſiring him to take them away; that 1 
they were {ent away, and Meſely aſſiſted in packing Mi up, 
and declared, he would not go into mourning, for that Fly 
had given bim nothing, that he could help. A donation znr. 
tis cauſa, (though there is indeed ſuch a thing in the law) 
is of a very delicate nature, and from its import merely volun- 
tar y. | | 


. _ wa " + 
—— i ee ——— 
* — —— woes an 8 . - 
— — 5 
8 * * Wo i q - 
bag, - — 29 Þ — 


Cs ie A 5 
. e +, aan 5 *. 
S 


Bo 
A. 
OS 


2 


Gr, © n I 
— W my a_ 
—_ — 
8 — 
t 3 * — 


S 


0 
+ OF es ©, 2266 
— — F 
* — — * 
— 


. 


3 
— — 
pointes — 


LoRD CHANCELLOR, 
Such dopations are ſubject to debts. 


We de fendant.. If there JE no diſtinction between teſtamen- 
tary diſpoſitions and ſuch a donation, and there is a former 
will, the ſtatute of frauds will be overturned, which relates 
to all wills of perſonal eſtate: therefore ſince the ſtatute, no 


nuncapative will or  codicil « can be ſet up, where a will was made 
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before. The ſtatute has expreſſed an anxiety as to nuncupative 
wills, not taking them away. abſolutely for fear of breaking in 


upon the real intent, but, ſeeing them liable to uncertainty, li- 


tigation, and perjury, bas put ſeveral reſtrictions on them : 


whereas if the ſaid diſtinction is not obſerved, a nuncupative 


will may take place, proved at any time, and that by a ſingle 
witneſs, where more than one would not be ventured for fear of 
contradiction, and that at any diſtance of time, nor confined 
to 3o J. as the ſtatute required. A teſtamentary diſpoſition is a 
ift in caſe of, and only. has operation, after death. A donation 


then cannot be in general in caſe of death; but muſt have ſome- 


thing peculiar differing from legacies. The characteriſtick of it 
is this. It is not on a general apprehenſion of approaching mor- 
tality, but where the particular recovery of the donor is annexed 


way of defeaſance to the gift, which would be otherwiſe 
abſolute. It may be confined: to an immediate illneſs ; but the 
Roman laws puts the caſe of a man's going a journey, which was 


formerly more hazardous than now: ſo if going to battle, and in 
caſe he is killed, and makes that gift: ſo if under bad ſtate of health 


he makes a complete gift, if he does not recover: that muſt mean 


ſome circumſcribed time or illneſs, and there muſt be ſome ſort of 


defcaſance ariſing from the recovery or return home to theſe dona- 


tions ; otherwiſe it is an abſolute gift. But though liable to be de- 
ſeaſanced, it muſt be a complete gift before inter vivos; and that is 
the reaſon, the eccleſiaſtical court has no probate or juriſdiction over 
it, as it would if teſtamentary. Next to conſider what is meant by 
delivery in the Roman and civil Jaw-buoks, as far as admitted in this 
country; for as it is in all thoſe books, it will not hold here. Where 


delivery is neceſſary to make that complete inter vivos, if a man 

ſaid, I give it, and there is no delivery, it would be nudum pactum, 
there could be no title or action. Then delivery is there put only 
to ſhew, that the gift muſt be complete. In that new ſpecies of 


property the actual delivery is ſupplied by that, which is equivalent 


to delivery; as in caſe of a ſhip delivered by bill of ſale, which 
is defeaſanced in caſe of recovery; that is enough: but it muſt be 
complete according to the nature of the thing, otherwiſe it cannot 


be diſtinguiſhed from a legacy. A delivery is neceflary accord- 
ing to Swinb. in each of three inſtances, he puts, of a donation 
mortis cauſa, Lawſon v. Lawſon turned upon it, and could not 
be admitted but on that foundation. There cannot indeed be 
ſach a donation by parol of a book or fimple contract debt, or 
of arrears of rent; becauſe there can be no delivery; and no incon- 
venience, becauſe it may be eaſily done another way. Taking 


it in caſe of a ſpecifick thing, as a horſe, Sc. poſſeſſion is alter- 


ed, (as Swinb, ſuppoſes) and then donee ſhall enjoy it: other- 
wiſe no difference between this and a teſtamentary diſpoſition. 
| DEE This 
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This donation therefore takes effect: but ſill liable to that contin- 
gency. There is no caſe that donor muſt keep poſſeſſion in his 
lite; how then can he have the uſe or benefit of it, taking it to be 
a ſpecifick thing? As to a choſe in action being allowed to be gi- 
ven, that was a new caſe before Your Lordſiip; for Batily v. Snel- 
grove, which was of a bond, was the firſt ever determined upon 
any thing of a choſe in action. The reaſon the court went on there 
was, that it was as complete a gift as could be made of a bond; 
for writing not being neceſſary to aſſignment of a bond, if all 
was delivered that could be, all that was required was done. 
It was a ſubſtantial gift of the paper and ſeal, without which there 
could be NO recovery on it. A bond carries the debt itſelf, not only 
evidence or ſecurity of it; therefore is conſidered as bona notabilia, - 
and not only where the party dies, like other cheſes in action; and 
a court of equity does not fay, a bond muſt be delivered by deed 
in writing. In Richards v. Syms on gift of a mortgage to mortga- 
gor by giving him the deeds Your Lordſhip held, that if that fact 
was proved, it was a gitt of all the money on the ſecurities, and 
not within the ſtatute of frauds. So that the bond there is as com- 
pletely given as can be, ſuppoſing that parol evidence is ſufficient, 
and writing not neceſſary. If that was not the ground of that 
determination, and no delivery requiſite, but that it is to remain 
with donor until his death, and only a formal delivery, it will not 
differ from the inconveniencies intended to be guarded againſt by 
the ſtat. of frauds; for then every looſe declaration will be ſet 
up notwithſtanding ſolemn wills before executed. It is dangerous 
to ſupport parol declarations upon gifts of this kind, not accom- 
panied with a viſible act to give notice to all the works. as de- 
livery: and the ſtatute has thought it better, that ſome of theſe 
true gifts ſhould fail, (as has frequently happened for want of the 
ſolemnities thereby required,) than that there ſhould be a publick 
inconvenience, If a common cleſe in action cannot be delivered, 
how can this? which is ſtronger, as it is capable of being afſigned 
by a proper transfer. If indeed one goes as far as he can, the 
court will perhaps ſupply it; as in thoſe caſes on the ſtat. J. 1. 


Ante 27 Jan. in Ryal v. Rozeles, but that not the caſe here. Fly was a man of 
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buſineſs, an attorney; yet waits near two months without doing 
that which would effectuate it. That argument of the teſtator's 
having time to make a perfect gift, is often uſed in Docfors Commons 
on imperfect wills. This court will never ſupport that as a dona- 
tion, which may be a gilt by will; boy there muſt be a difference 

between them. | 


Tord Chancelhr in the outſet lad the other anode out of the 
caſe, of which there was no pretence of any delivery ; which 
would be very dangerous; 154 chat it was * to make 
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of ſuffering them to be taken away and aſliſting therein. 


might be brought for it; 
though I have ſearched ks it, I do not find a caſe of that kind in 
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ſuch a complex donation Mortis cauſa as a general bequeſt of all one's 
erſonal eſtate, or of a refidue without fore proof of delivery; for that 
would be the ſame as a nuncupative will : and it was a pity the ſtat. 
of frauds did not ſet aſide al theſe kinds of gifts. But what weigh- 
ed with him was, whether the ſtock without delivery was a good 


donation Mortis cauſe : which queſtion conſidering the vaſt propor- 


tion of property in ſuch funds was of infinitely greater conſequence 
than the value of it: therefore he ſhould not determine it baſtily. 


If courts of juſtice were compellable by rules of law to ſuffer ſuch 
gifts without any transfer to prevail, it could not be helped; but 
then the ſtat. of frauds relative to enen wills would be ſo far 


N and vain. 


| Having taken time to conſider. His 1 now delivered his 
opinion. 


There are two general queſtions. What is the weight and ſtrength 


of the evidence in point of fact? Next the reſult of that evidence 1 in 
point of law, or the law ariſing on this fact! ? 


As to the firſt, and as to the conviction ariſing therefrom, there 


is to be ſure very ſtrong evidence on the part of the plaintiff of Fly's 


general intention of bounty, which is not to be diſputed : but as to 
evidence of the particular gifts I cannot help taking notice, that the 
declarations relied on by the plaintiff to prove them are all made to 

perſons of extreme low degree, his porter, barber, &c. It is ob- 


| ſervable alſo, that Fly was ; lied an attorney; had ſome property, 


ſome real eſtate, was a man of buſineſs; and muſt be preſumed 
from his profeſſion and education, to know ſomething of what the 
law required to make a will; and certainly it would be more eaſy 


for him to have made a will in writing, than to have taken all theſe 


ſeveral ſteps to give away theſe parts of his eſtate, It is likewiſe ob- 
ſervable, that the behaviour of Moſely, and his declarations after the 


death of Fly, ars ſome impeachment and weakening of the plain- 
tiff's evidence; for it is extraordinary, that, if he thought himſelf 


intitled, he ſhould not inſiſt upon theſe goods being his own inſtead 
At the 
ſame time, if I was to ground my opinion upon any objection to 
the evidence in point of fact, I ſhould not determine it, but ſend it 
to be tried; for this is as proper a caſe to be tried as any other. It 


is not infiſted upon by the plaintiff as a teſtameotary cauſe; for 


if he was to inſiſt on that, it would overtura his demand, as he 


has no probate : but is inſiſted on as a donation Mortis cauſa, Trover 
for it would transfer the property: but 


the books, of ſuch an action at law: but it might be tried at 
Vor. II. e law, 
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law, was there a foundation for it: and if I was to 3 my opi- 
nion upon the evidence in point of fact, I would direct a trial. But 
according to my opinion there is no reaſon to give the parties that 


trouble; for next, ſuppoſing the fact welt proved, 25 conſideration 


is the reſult ; in n point of law. 


The relief ſought i is founded upon theſe gifts being good donations 


, mortis yy. 


Firſt as to any ſpecifick parts (if they may be ſo called) except 
the annuities. They are clearly not good (as I declared at the hear- 
ing) there being no pretence of any delivery in any ſhape whatever, 
They are ſo general, as in 'my opinion, if they prove any thing, 
prove an intent to make a nuncupative will of all his perſonal eſſate 
(this is excluſive of the annuities) ſaying, Moſely I give you all the 
plate and goods in this houſe, or, if I die, all are yours: but no- 


thing was delivered. It is ſaid, he had poſſeſſion by living in the 


houſe, and did not want delivery; but he lived as a ſervant who 
had no poſſeſſion: ſo that if a ſervant had them in cuſtody, it 
would be a poſſeſſion for his maſter. The other declarations are 
not only of the goods, but of all money and arrears of rent, and to 
extend almoſt to every thing: conſequently there is no ground to 
carry it ſo far; and it is impoſſible to ſupport any cf theſe as gifts in 
proſpect of death, as I have declared already. 


Next as to the gift of this annuity. If the witneſſes deſerve cre- 
dit, it is ſtrong evidence of a general intent of bounty : but it rather 
turns againſt the plaintiff, for it thews a general intent to give the 
whole to Moſely, by making a nuncupative will or wills at dif- 
ferent times, If that was to be admitted to ſupport theſe ſeve- 
ral gifts as ſo many donations nortis cauſa, it would overturn 
not only the letter but the whole ſpirit and intent of the ſtat, 
of frauds, But notwithſtanding, ſuppoſe this gift of the annui- 
ties was juſt, as if it was a diſtinct and independent donation. 
from the other matters inſiſted on as gifts, the queſtion is, whe-_ 
ther it is ſuch a gift as the law of England allows as a dona- 


tion mortis cauſa? Firſt, the fact of the gift is proved only 


by one witneſs.: whereas the civil law, from which this doQtrine 
is taken, requires five witneſſes thereto: for Juſtinian, when he 
allowed theſe gifts, was apprehenſive of fraud ariling from them; 
and takes notice in that very.chapter relied on for the plaintiff, 
that he had made a conſtitution to regulate it, that it ſhould 
be in the preſence of five, limited in point of value, &c. which 
ſhews, how jealous he was of it. Beſide the witneſs ſwears 
to this in very formal words: and though it is pretty hard to ob- 


jet to a witneſs as looſe and uncertain on one hand, and the 
Þ as contrary 
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_ «contrary on the other, yet this argues either a very ſtrong memory 
or a pretty ſtrong aſſurance in ſwearing. But the expreſs gift, 
as he ſwears, is only of the three receipts. That is the form of 
the gift. Taking it therefore according to the ſubſtance of the 
gift, that this amounted to a declaration, that y by giving theſe 
*receip!s intended to give the annuities, upon this the principal point 
ariſes; whether delivery of the thing given by way of donation 
.mortis cauſa is neceflary ; and, if neceſſary, whether this delivery 
of the receipts is ſufficient delivery of the thing given by way of 
- donation Mortis cauſa? I am of opinion, that delivery is neceſſary to 
make good ſuch a giſt; and that the delivery of theſe receipts for 
the conſideration- money of the purchaſe of them was no ſufficient 
delivery to validate this act. To clear this, it is proper to conſider 
the notion of a donation meortis cauſa according to the civil and R- 
man law and the law of England. According to the civil and Ro- Natare of 2 


man law there is great variety, and ſeveral paſſages therein are pretty donation mar- 


tis cauſa. 


difficult to reconcile. Digeſi, Lib. 39. Tit. 6. Law 38. requires, 
that both donor and donee ſhould be preſent at the time of the gift, 
quo preſens praſenti dat; which looks as if delivery was intended : 
at the time. It is quo there and in ſeveral editions: but in the | 
Lyons edition of Gothofredus' Corpus it is quod; which makes it 
ſenſe. Next in Digeſt, ſame Tit. Parag. 1. it ſpeaks of it through- 
out as a reſtoring of the thing, if donor ſhould recover: as if a 
reſtitution was to be, It is proper to take notice, that in the Roman 
law there were three kinds of donations Mortis cauſa. And in Voet 
on the Pandect, Lib. 39. Tit. 6. Parag. 3. in his 2d Vol. Page 
io. the diviſion is agreeable to that made of theſe donations by 
-Stoinb, The firſt is a donation by one in no preſent danger, but 
in conſideration of mortality, if he died; and this is ſtrictly com- 
pared to a legacy; for the property was to paſs at the death, not at 
the time. The ſecond kind is, where the property paſſed at the 
time defeaſible in caſe of an eſcape from that danger in view or of 
recovery from that illneſs, The third was, where, though he was 
moved with the danger, yet not thinking it ſo immediate as to veſt 
the property immediately in the perſon, but put it in poſſeſſion of 
the perſon as an inchoate gift to take effect, in caſe he ſhould die. 
Vinius's Comment on this place of Fuſtinian is more particular; puts 
the remedy by action, donor might have, in caſe he repented or re- 
voked. That is on the laſt kind of donation Mortis cauſa; where 
he did not part with the property immediately, he ſhould have a 
Teal action: but where he actually parted with the property, but the 
gift was to be defeated by his revocation, or recovery, or eſcape 
from that danger he was in, conditicnem habeat, (which is a per- 
ſonal action) to make the ircitancy, or to recover damages for the 
thing: ſo that it differed not but in the nature of the action. 
And in Catvin's Lexicon, Cc. that is the diſtinction. S276. on 
_ = Z the 
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the text I have quoted, implies there ſhould be a delivery; ſaving, 


that legacies differ from ſuch donations; for that legacies are not 
delivered by the teſtator; but to be paid or delivered by the admi- 
nifttator;z putting the diſtinction upon the one being delivered in 


life, the other after death, But notwithſtanding this, ſeveral books 


in the civil law import the contrary : particularly Vinius in his Com- 
ment Lib. 2. Tit. 7. Sec. 1. Numero 2. Cobaruvius, 1 Vol. Rub. 3. 
and Voet on the Pandect, ſame Chapter, Num. 3. and Num. 6. 
which paſſages ſhew the different expreſſion and opinions, ſome im- 
porting a delivery, others not, I have mentioned them to come at 
that which ſeems the diſtinction reconciling them all, according to 


what is laid down by Yoer, Numb. 6. that they did not require an 


abſolute delivery of poſſeſſion to the firſt or third kind of gift, I 
have mentioned: but in the other caſe, where the property was to 
paſs immediately, it was required : which is the meaning of the 
expreſſion in Voet, in mortis cauſa donatione Dommium non tranſit 
ſine traditione, and of that other expreſſion in Veet. With this di- 


ſtinction theſe paſſages in the civil law are properly reconciled. 


Though I know theſe donations mortrs cauſa could never come 
directly in queſtion in the eccleſiaſtical court, they might col- 
laterally ; and on theſe two heads I inquired whether there 
have been any caſes there upon this; vis. in ſuits againſt an ad- 
miniſtrator on account of aſſets by the next of kin, where the 
adminiſtrator had inſiſted he had, he could not adminiſter ſuch a 
part, becauſe it was given mort7s cauſa; or if there is a will, in 
which there are ſpecifick legacies, and one of thoſe legacies he had 
given in his life by way of donation mortrs cauſa, there it might 
come in queſtion in the eccleſiaſtical court: but I cannot find it 
has. The neareſt caſe to it is Oey v. Carrol, Jure 1721, in the 
Prerogative Court before Dr. Betteſworth. There was left a writing 
in preſence of three witneſſes not in the form of a will, but a deed ; 
vi. I have given and granted, and give and grant, to my five 
t ſiſters and children of the fixth, their heirs, executors, and ad- 
* miniſtrators, in caſe they ſurvive me, all my goods and chattels, 
* and real and perſonal eſtate, and ail which I may claim in right 
* of my own, whether alive or dead.” The diſpute was by a per- 
ſon claiming as his wife, and who had been ſo, but divorced; who. 


inſiſted, this was no will, but deed of gift ortis cauſa (and a gift 


mortis cauſa may be made in writing as well as otherwiſe, and ſo it 
might by the Reman and civil law) but the eccleſiaſtical judge was 
of an opinion this was teſtamentary ; proved it as ſuch as a teſtamen- 


tary act, and probate was granted; from which there was no appeal; 


but a caſe was there cited of SHargeld v. Shargold, upon deed of gift 
by Dr. Pope not to take place until his death, and ſixpence deliver- 

ed by way of ſymbol to put grantee in poſſeſſion ; that was pro- 

nounced for as a will, not as a donation mortis cauſa; which I 

„„ | mention 
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mention to ſhew how far the ecclefiaſtical court has conſidered theſe 
things as teſtamentary. Having conſidered theſe donations, the dif- 


ferent ſpecies, and how far delivery is neceſſary by the Roman and 
Civil law, I will conſider it according to the law of England. They 
are undoubtedly taken from the civil law ; but not to be allowed 


of here farther than the civil law on that head has been received and 


allowed. Taking the law of England to confiſt (as Hob. ſays) of 


rules of law and equity, it might have come in queſtion in caſes of 
action of Trover and Detinue : but I have never found any action 
on that head. Conſider it therefore as in this court; the civil law 
not binding here but as far as received and allowed; which muſt be 


from adjudged caſes and authorities, proving that the civil law has 
been received in England in reſpect of ſuch donations only ſo far as 


attended with delivery, or what the civil law calls Zrad:zio; for 


which Swinb. who being an Eugliſb writer on the civil law, what 


he lays down is ſome evidence of what has been received here, Part 
1. Sec. 7. but in other places, Sec. 6. in Tit. Definition of Legacy, 
he is ſtill more expreſs. In both places, in one directly, in the o- 


ther collaterally, he lays down, that delivery is neceſſary. Next 


conſider it on the reſolutions of this court: the ſame thing reſults 
from them. There are not many caſes on this head; and they 
are ſomewhat looſe. The firſt is Drury v. Smith, 1 Wil.. 404. 
where Lord Cowper founded himſelf on this and the poſſeſſion 


tranſmitted and changed : next Lawſon v. Lawſon, 1 Wil. 441, 


All that I can collect from thence is, that the purſe was held 
good, becauſe delivered to the wite herſelf, As to the other le- 
gacy of 100 /. bill, I cannot ſay on what it depended. It is a 


kind of compound gift; ſo many collateral circumſtances are 


taken into it, that nothing can be inferred from it: but, being a 


draught on his goldſmith, that draught was delivered: ſo that it 


does not contradict what I lay down; and there was delivery, ſo 
far as it was capable. In Jones v. Selby, Chan. Pre. 300. the re- 
ſult is, that the opinion of the Maſter of the Rolls was founded plain- 


ly on this of the delivery of poſſeſſion; holding that the gift of the 
tally, as contained in the hair-trunk, was a good donation morts 


cauſa ; and that Lord Cowper avoided determining that on the 


foundation ef the ſubſequent point of a ſatisfaction or ademp- 
tion, on which he grounded his determination. In all the in- 


ſtances it is abſolutely neceſſary to be the perſon's after the par- 


ty's death: though in ſome cafes it veſts the property, in others 


not, But to explain more fully Lord Cowper's opinion there, 
I will refer you back to Drury v. Smith, and to Hedges v. Hedges, 


Cbanc. Pre. 269. which turned on another point: but there 
Lord :Cowper laid down a neceſſity of delivery very ſtrongly, 


where he ſays, teſtator gives with his own hands. In Batly v. 


' Snelgrove, determined by me 11 March 1744, was urged; where 
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a bond was given in proſpect of death: the manner of gift was ad- 
mitted; the bond was delivered; and I held it a good donation 
mortis cauſa. It was argued, that there was no want of actual de- 


livery there or poſſeſſion, the bond being but a choſe in action; and 


therefore there was no delivery but of the paper, If I went too far 
in that caſe, it is not a reaſon I ſhould go farther; and I chuſe to 


itop there, But I am of opinion that decree was cight, and differs 
from this caſe ; for though it is true, that a bond, which is ſpecialty, 
is a choſe in atfion, and its. principal value conſiſts in the thing in 
action, yet ſome property is conveyed by the delivery; for the pro- 


perty is veſted; and to this degree that the law-books ſay, the per- 
ſon to whom this ſpecialty. is given, may cancel, burn, and deſtroy 


it; the conſequence of which is, that it puts it in his power to de- 
ſtroy the obligee's power of bringing an action, becauſe no one can 
bring an action on a bond without a profert in Cur. Another thing 


made it amount to a delivery, that the law allows it a locality ; and 
therefore a bond is bona notabilia fo as to require a. prerogative ad- 


miniſtration, where a bond is in one dioceſe, and goods in ano- 
ther. Not that this is concluſive: this reaſoning I have gone 
upon, is agreeable to Terk. Cent. 109, caſe 9. relating to delivery 
to effectuate gifts, How Jenkins applied that rule of law he 


mentions there, I know not; but rather apprehend he applied it 


to a donation nortis cauſa : for if to a donation inter vi vos, I doubt, 
he went too far. Another caſe is Miller v. Miller, 3 Will. 3565 
which is a very ſtrong caſe, ſo far as that opinion goes, to require 
delivery; which caſe, I believe, was hinted at as inconſiſtent 
with my decree: but there is a great difference between delivery of 
a bond (which is a ſpecialty, is itſelf the foundation of the ac- 
tion, and deſtruction of which deſtroys the demand) and the deli- 
very of a note payable to bearer, which is only evidence of the 
contract. Therefore from the authority of Swinb. and all theſe 


caſes the conſequence is, that by the civil law, as received and 


allowed in Eng and, and conſequently by the law of England, 
tradition or delivery is neceſſary to make a good donation mortis 


cauſa : which brings it to the queſtion, whether delivery of the 


three receipts was a ſufficient delivery of the thing given to effec- 
tuate the gift. I am of opinion it was not. It is argued, that 


though ſome delivery is neceffary, yet delivery of the thing is not 


neceſſary, but delivery of any thing by way of ſymbol is ſuf- 
ficient: but I cannot agree to that; nor do I find any authority 


for that in the civil law, which required delivery to ſome gifts, 


or in the law of England, which required delivery throughout. 


Where the civil law requires it, they require actual tradition, 
delivery over of the thing. So in all the caſes in this court de- 


livery of the thing given is relied on, and not in name of the 


thing; as in the delivery of ſixpence in Shargold v. Shargold: if 
it was allowed any effect, that would have been a gift mortis cauſa, 


0 
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not as a will, but that was allowed as teſtamentary, proved as 2 
will, and ſtood. The only caſe wherein ſuch a ſymbol ſeems to 
be held good is Jones v. Selby: but J am of opinion that amounted 


— was in the trunk at the time. Therefore it was rightly compared 
cT0ð7 the caſes upon 21 J. 1. as Ryal v. Rotoles and others. It never 

was imagined on that ſtatute, that delivery of a mere ſymbol in 
name of the thing would be ſufficient to take it out of that ſta- 


where wines, Cc. are, has been allowed as delivery of the poſ- 
ſeſſion, becauſe it is the way of coming at the poſſeſſion, or to 


to ſo much waſte paper; for if one purchaſes ſtock or annuities, 
what avail are they after acceptance of tae ſtock? It is true, they 
are of ſome avail as to the identity of the perſon coming to receive: 
but after that is over, they are nothing but waſte paper, and are 
ſeldom taken care of afterward. Suppoſe F inſtead of delivering 
over theſe receipts to Meſely, had delivered over the broker's note, 


whom he had employed, that had not been a good delivery of 


$ the poſſeſſion. There is no colour for it; it is no evidence of the 
thing, or part of the title to it; for ſuppoſe it had been in a mort- 
gage in queſtion, and a ſeparate receipt had been taken for the mort- 
gage-money, not on the back of the deed, (which was a very 
common way formerly, and is frequently ſeen in the evidence of 
ancient titles) and mortgagee had delivered over this ſeparate receipt 
| for the conſideration- money, that would not have been a good de- 
4 livery of the poſſeſſion, nor given the mortgage mortis cauſa by 


3 force of that act. Nor does it appear to me by proof, that poſſeſ- 


4 ſion of theſe three receipts continued with Moſely from the time 
they were given, in Feb. to the time of #y's death; for there is a 
witneſs who ſpeaks, that in ſome ſhort time before his death Fly 
ſhewed him theſe receipts, and faid, he intended them for his 
uncle Moſely. Therefore I am of opinion it would be moſt dan- 
.gerous to allow this donation mor7/s cauſa from parol proof of de- 
livery of ſuch receipts, which are not regarded or taken care of after 
acceptance; and if theſe annuities are called choſes in action, there is 
leſs reaſon to allow of it in this caſe than in any other choſe in action; 
becauſe ſtocks and annuities are capable of a transfer of the legal 
property by act of parliament, which might be done eaſily ; and if 
the inteſtate had ſuch an averſion to make a will as ſuppoſed, he 


might have transferred to Maſely: conſequently this is merely le- 


gatory, and amounts to a nuncupative will, and contrary to the 
ſtat. of frauds, and would introduce a greater breach on that law 
than was ever yet made; for if you take away the neceſſity of 
delivery of the thing given, it remains merely nuncupative. To 
this purpoſe conſider the clauſes in the ſtat, of frauds relating 

| I | | to 


to the ſame thing as delivery of poſſeſſion of the tally, provided it 


tute: yet notwithſtanding, delivery of the key of bulky goods, 


make uſe of the thing: and therefore the key is not a ſymbol, 
which would not do. If fo then delivery of theſe receipts amounts 
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to . which ſeem to me to be applied directly to prevent a miſ- 
Chief of this ſort. The clauſes are in /ec. 19, 20, 21, 22. which 
have very anxious proviſions againſt diſpoſitions of this kind, re- 
quiring three witneſſes, ſolemn declaration of teſtator, fixing the 


place of making, and to be reduced into writing in ſix days after 
making, Theſe are in caſes where no will was made. Next comes 
another requiſite, where a will has been made. If what the plain- 
tiff inſiſts on is right in point of law, that this gift of the annuities 
by delivery of the receipts was good, yet, though Hy had made a 


will before, it bad been equally good notwithſtanding that will, 


becauſe this relates to revocation of a will in writing by any thing 
amounting to a teſtamentary act. It would be good againſt the will, 
as appears from the caſes. Would not that be quite contrary to the 
plain provifion of this clauſe, taking away delivery of the thing ? 


Here is then a revocation of a will by words only; vis. © this 


is yours when I die.” All theſe clauſes therefore will be overturn- 


ed, if ſuch evidence is admitted. But it is ſaid, if this is not allow- | 


ed, it will be impoſſible to make a donation Mortis cauſa of ſtock 
or annuities, becauſe in their nature they are not capable of actual 
delivery. I am of opinion, it cannot without a transfer, or ſome- 


thing amovnting to that: and there is no harm in it, conſidering ho- 


much of the perſonal eſtate of this kingdom, vaſtly the greateſt 
| proportion of it, ſubſiſts now in ſtock and funds : and all the 
anxious proviſions of the ſtat. of frauds will ſignify nothing, if 


donation of ſtock, attended only by delivery of the paper is al- 


lowed. It might be ſupported to the extent of any given value, 
and would leave theſe things under the greateſt degree of uncer- 


tainty ; and amount to a repeal of that uſeful law as to all this 


part of the property of the ſubjects of this kingdom. There- 
fore notwithſtanding the ſtrong evidence of the intent, this gift 


of annuities is not ſufficiently made within the rules of the au- 


thorities; and Jam of opinion not to carry it further. If an 
doubt remains in any one's mind, I will add (what I very ſeldom 


do, though it has been done by my predeceſſors) that I ſhould 
be very glad to have this point ſettled by the ſupreme authority; 
for it highly ought to be ſettled, if there is a doubt, conſidering 


ſo large a property of this kind. 
The bill ought to be diſmiſſed therefore without coſts as to the 


demand of theſe annuities, or any other part of the inteſtate's 


eſtate by way of donation mor tis cauſa. 


But as there was a plain intent of bounty and kindneſs to this 


old man, who lived with him as a ſervant, and, it ſeems, in ex- 


pectation of what ſhould be given at his death, therefore on the 
other Part of the bill an inquiry ſhould be, what AMoſely deſerved 
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pleaded it. Exception to the anſwer for not ſetting out what 
deeds and writings defendant had relating to defendant's title. The 
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over and above his maintenance for ſervices performed during life 


of Fly. The account ſhould be taken from a reaſonable time, if 

the plaintiff thinks fit to pay it. 
| Mitford verſus Featherſtonhaugh, Fly 21, 1752. Caſe 146. 
| Lond CruANnCELLOR, 5 


HERE there is uſury, extortion, and oppreſſion, as in Mortgage. 
making a mortgage and accumulating intereſt on intereſt, dire 


the court often directs in the decree to take every thing molt tion to take it 


ſtrongly a- 
gainſt a per- 
ſon in decree, 


ſtrongly againſt ſuch a perſon ; and rightly. 
Puden ver/us Dore, July 22, 1752. Caſe 147. 


E bill ſet out a title, and that certain old terms were Defendant not 


ſtanding out. Defendant did not plead thereto, but ſet up obligedts 2 
ver his title 


Maſter allowed the exception, 


Lord Chance!kr allowed the exception to the report; for that 


you cannot come by a fiſhing bill in this court, and pray a diſ- 


covery of the deeds and writings of defendant's title. If indeed 
there was any charge in the bill, general or ſpecial, that defen- 
dant had in his power deeds and writings of plaintift's title, an 


anſwer mult be given thereto. 


The Biſhop of Wincheſter ver/zs Bernard Fournier, Caſe 148, 
July 23, 1752. 


i At the Rolls, 
HE bill was on the foundation of a large demand being Promiſſory | 
ſet up againſt the plaintiff upon a common negotiable pro- ne.” 
miſſory note for &, 800 J. which the plaintiff ſaid, he was a trived, dezo- 
ſtranger to, knew not under what pretence demanded, and there- fited with the 


| Regilter with- 
fore came here to have a diſcovery from defendant, for what con- ou trial whe. 
ſideration and how obtained, and whoſe writing it was. ther forged or 


not; andif not 


ES 2 | 9:28 ſued on in a 
The note being produced appeared to be written on a ſmall ;eafonable 


ſcrap of paper in theſe words: I promiſe to pay to Mr. Bernard time, to be 
Vor. II. | 5X Fournier, 


delivered up. 
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Evidence. 


Counſel or 
attorney ſub- 
mitting to be 
examined 
rcad. 


CASES Argued and Determined 


Fonrnier, Min. or his order, three _ from Date hereof the ſum 
of Eight Thouſand Eight a Pounds for value received, as t. 


neſs * Hand. September tbe 4th, 1740. 
| "ns WINCHESTER. 


The defendant Jenities the hand-writing to be all his, except 
the name at the bottom; and that the plaintiff admitted to be 


his. 


The conſiderations given for it, as ſet up by the anſwer, were 


in this manner: that the defendant was a curate in Jerſey in 1540, 


and courted the ſiſter of Mr. Payne the Dean; who being averſe 
to the match, and to prevail on him to deſiſt, after promiſes of 
preferment gave him a promiſſory note for 1000 /. or to procure. 
him ſome eccleſiaſtical preſerment in Jerſey; upon which defen + 


Gant deſiſted, and married another woman. That after this there 


happened ſome diſturbances in the church, of which he was Cu— 
rate; on which he inſtituted a ſuit before the Dean, who deter- 
mined it againſt him; and that he appealed to the plaintiff, who, 
from the great intimacy and friendſhip between him and the Dean, 
being averſe to hear the appeal, propoſed to defendant to withdraw 
it, and ſomething would be done for bim; and afterward that 
the plaintiff ſigned this note, written by defendant by directions of 
the plaintiff, as a recompence to him. 


This anſwer was in almoſt eve; ry inſtance contradited by plain- 


tiff's witneſſes. 


The evience of the Dean as to the note, ſaid to be given by 
him, was objected to; as ſetting up a forgery in the defendant, 
and the party bimſelf ſhould not be admitted to prove a forgery | 


in avoidance of his own note, as he cannot be admitted in in- 


dictments for forgery at ſuit of the crown. 


For Plaintiff. Allowing that rule in proving a forgery in in- 


dictments, this is not read to prove the forgery, but to falſify 


the anſwer, which ſaid, the not POR the Dean on that 
note was the conſideration of the preſent note; the validity of that 
note being not now to be tried at all, | | 


His Honour for theſe reaſons ewe him to be read, only re- 
garding the ſubſtance of the depoſition, not any thing therein as to 
forgery. 


One of the plaintiff's witneſſes (it is aid) being counſel 
concerned in "ve affair, ought not to Dave ſubmitted to be ex- 
a amined, 
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amined, as no counſel, attorney, or ſolicitor ſhou!d betray the 


| ſecrets of their clients, and might demur to the interrogatories, 


Sir John Strange. 


It is a very right rule; but as he himſelf has not objected to it, 


the court has nothing to do with it. It never was determined, 


that tlie court refuſed his evidence, but the contrary has been de- 
terinined, that the court is bound to accept it. 


For Plaintiff. This note ought to be immediately delivered 
up without further 1 inquiry. 2 Fer. 123. In the caſe of John Ward 


of Hackney the Lords directed the Attorney General to proſecute 


for the forgery. In Succomb v. Fitzgerald, June 15, 1743, the 
repreſentatives of Mr. Merrit (who died inteſtate, ſoon after he 
came of age, and had been preyed upon by ſeveral) brought a 
bill to have ſecurities delivered up to be cancelled, and among 
others a bond ſaid to be executed by him in Flanders, It appear- 
ing plainly from the bond, it could not be of the date it 
imported, it was ordered without further inquiry to be depoſited 
with the Regiſter. So by Sir Joſeph 7etyl! as to a conveyance in 
Maſters v. Brambill, 16 July 1735. In Baker v. Loman, 5 July 
1742, the bill was to have the conſideration of a promiſſory note 
ſet forth: It appeared to be given in conſideration of a bill of 
exchange: which was a falſe one, The late Maſter of the Rolls 
enjoined proceedings, and ordered the bill of exchange to the 
Regiſter ſubje& to further order. One Jones, a ſchoolmaſter in 
Kent, provided and did every thing for a ſcholar, intitled to a 
ſmall real eſtate, the income of which was not ſufficient to main- 


tain him; and defired the ſcholar, when fick and likely to die, 


to make him amends, and took an abſolute conveyance of this 


eſtate: on a bill by the heir to inquire whether the conſideration 


was really. paid, Lord Talbot ordered the deed to be ſet aſide as an 


abſolute conveyance, and to. ſtand as ſecurity for what was 


juſtly due. There are ſeveral caſes of that kind. Plaintiff has 
no means of proceeding at law. Defendant may, when he will, 
and 1s to take the firſt ſtep, The ſtat. of limitations only takes 


away the legal operations; fo that if the plaintiff makes a provi- 


fon for payment of debts, it may be ſet up at any future time 
againſt his executors, when a proper defence cannot be made. 
Several obſervations occur on face of the note: it ſeems the ſu- 
perſcription of a frank eraſed ; which ingenuity the defendant, 
who is a Frenchman, has brought from the ſeminaries where he 


was educated: and a ſtrong argument ariſes from one in mean 
circumſtances letting a legal bar run, when the perſon againſt 
whom, was of ability to pay, 
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"Bir Defendant. Though this imports a commen negotiable 


note, defendant did not confider it as ſuch, but as an obligation 
on plaintiff to give him a living. The bill is i timet, and that 


detendant has forged a note on a fictitious conſideration. It can 
be ordered to be red only on this, that defendant 1s guilty 
of forgery : and the decree muſt be, that it be canceiled, and, ac- 
cording to ſome old books, damned. That will never be done 


without firſt a proper examination, if there is but a bare poſſibility 


of its being juſt. None of the caſes cited are on forgery : all on 
fraud and particular circumſtances, on which this court has the 
only juriſdiction ; for there are two ſpecies of fraud: that on the 
13 and 27 Eliz. is more proper to be determined at law than 
here; but complicated fraud in the fenſe of impoſition is the pro- 
per buſineſs of equity, and not to be tried at law. It was at- 
tempted to be tried in Hclt v. Teril 1727, upon an iſſue, whether 
the party executing a deed well underieod--it-or not, Lord Ray- 
mond thought it an extraordinary iſſue to be ſent out of a Court of 
Equity. If there are two reaſons for ſetting aſide an inſtrument, one 
the complicated queſtion, fraud or not, the other whether it was 
the act of the party or not, the court will firſt inquire into this. 
In a late caſe of Bridge v. Ediows, Mrs. Edu:ws brought an ac- 
tion on a bond; the bill was to ſet it aſide as forged and without. 
conſideration, and to be delivered up: It was proved plainly, 
that the party ſaid to execute, was at another place at the time 
fixed on for execution: Lerd Chancellor ſaid, he could not try it, 
it was a fact of forgery he cculd not enter into, and that muſt 


be tried: but it never Wa the iſſue being taken fro confeſjo ; 


which ſhews, that though there is a great charge of Iprobabiney, 
the court will not do it without a trial. 


Sir Jobn Strange. 


The bill is indiſputably proper to be entertained and proceeded 


on in this court. The defendant has anſwered it as fuch, and 
entered into proof of it. As to the light in which the court is 


to ſee this tranſactiop, if in a fair light, the bill muſt be diſ- 
miſſed : if doubtful, ſo that Inquiry iS neceſſary, the court ought 
in ſome ſhape or other to fend it to an inquiry: otherwiſe not. 
But the light it appears in, is the moſt iniquitous, even in the 
manner infiſted on by defendant, Jever ſaw before a court ef 
juſtice, The defendant, being called on to this diſcovery, puts 
it by his anſwer, not upon us being a voluntary note (which 
would have been a very different cafe) but that it was on a pro- 
per conſideration, and as ſuch is not relievable againſt in a court of 


equity: but the conſideration he ſets up, and the original foun- 
dation. which he lays of the tranſaction with the Dean, are not 


proved by him, but on the Cs hand are fallified every one of 


2. l ; ; them, | 
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them. But ſuppoſing it taken, as argued, to be only a ſort of 
hank on the plaintiff to oblige him to get the defendant a living, 
a Court of Equity would not fuffer ſuch a note thus obtained, 
even by the account defendant gives, to {tand out againſt the 
| plaintiff, when the defendant avows he does not or ought not 
to expect any money by it, but to obtain a benefice merely by 
having ſuch a note hanging over plaintiff's head. In that light 
| therefore it is proper to conſider it as an impoſition, and not to 
receive countenance in a Court of Equity, It is admitted, there 
are great improbabilities againſt this note: all that 1s infiſted on 
is a bare poflibility. But great ſuſpicion ariſes from the face of 
it. Suppoling every word of it to be the hand writing of the 
plaintiff, and fo found by a jury, if after ſuch a verdict I ſee 
fraud apparent and an iniquitous tranſaction, why ſhould I fay, 
the plaintiff ſhould not have that relief in a Court of Equity, 
merely becauſe the impoſition and fraud may be attended with a 


worſe crime, than the fraud and impoſition itſelf? I do not 


ground myſelf. on ſetting it aſide, becauſe it appears forged ; but 
on this, that whether forged or not, it is not fit to ſtand in a 
Court of Equity: which, if it was found, the plaintiff had 
wrote with a view only to get defendant a living, the court 
would not let ſtand upon ſuch a conſideration, or eſtabliſh ſuch a 
demand if a bill was brought for it, The caſes cited to be ſure 
differ materially from this; being where the inſtrument itſelf is 
admitted in a court of law, and relief is ſought againſt it upon 
circumftances: here the note itſelf is not admitted. I am 
not quite warranted by precedents to order it to be deliver- 
ed up: but am well warranted to order it to be left in the 
hands of the officer, ſubject to the order of the court, and de- 
clare, that the plaintiff is intitled to be relieved againſt this note 
as a groſs fraud and contrivance of the defendant, and that no- 
thing is due upon it. My reaſon for leaving it in the Regiſter's 


hands ie, that though I do not require any trial to inform my 


conſcience, yet I will not deprive him of liberty to bring his 
ation, if he thinks fit, If he does not aſſert it in a reaſonable 


time, then to be delivered up. 


The defendant muſt pay coſts. _ , 


In John Ward v. Duke of Buckingham, Ward inſiſted on aa 


allowance of 7co ton of allum. The court decreed him 


not intitled thereto : but obliged him to leave on the 


land the quantity required by his leaſe: He appealed ; 

and to intitle him to that allowance produced an exhibit ; 
which the Lords laid hold of, and directed him to be pro- 
ſecuted: but there was no decree of Chancery upon 


that, 
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Caſe 1:9, | Senhouſe Ver ſus Earl, Full F. 23, 175 2. 


Plea. LEA to a bill for redemption. 


If no final or- Lord Chancellor ſaid, he nb a Ir of this ſort, Jones 


der for fore- v. Kenrick ; where to a bill for redemption there was a plea of 


cloſure it is not l | : | 
a good plea, decree for forecloſure in the common form, with averment of 


non-payment of the money, &c. but no final order for fore- 


cloſure : and it was an old decree : but notwithſtanding that, 
Lord King allowed it. From which, he knew, there was an 
appeal; and (though it was faid at the bar to be compromiſed) 
he took it to be reverſed; for it was apprehended to be wrong ; 
as, notwithſtanding ſuch plea and length of time may be a good 
defence, yet as a plea i it could not ſtand for want of a final 
order. 


LoRD CHANCELLOR. 


Mortgagee It is a conſtant, invariable rule, that any mortgagee may pro- 


not wy tet himſelf from diſcovery of his title-deed, if he denies notice. 
ver title-deed, 


if he denies 


charges to he 


denies as well Confirm the jointure oblige a production of the deed, But as to a_ 
as notice in mortgagee, if the plaintiff | brings his bill to redeem ever fo. 


general, ſtrongly, he is not intitled to foe + mortgagee's title deeds; becauſe 
Jointreſs _ a third perſon may find out a flaw in them, The ſame appears on 
. er motion, where a ſale is to be to raiſe the morgage- money; which 
confirming her ſhews 'how cautious the court is as to that. Ir is a firſt principle, 
Joincure. and not to be argued; it depends therefore on the denial of notice. 

The rule of the court is, that where the plaintiff charges not only 

notice in general, but alſo ſpecial facts and eee they muſt 


be denied as well as notice in general. 


Caſe 150. Chetwynd 85 Lindon, Jh 23, 1752. 


ee » 5 EMU RRE R to ſuch part of the bill, as ſought to com- 
iſcovery o 


ſetting up a defendant in ſetting up a child, ſhe pretended to have by a perſon 


baſtard; over- who kept, and was deſirous to have a child by her. The demurrer 
was, as it might tend to ſubject defendant to puniſhment or fine, or 


ruled. 


the penal laws of this kingdom. 
2 


Lord 


As to a jointreſs it is otherwiſe: where the plaintiff claims as 
notice heir at law to the perſon, who made the jointure, and no appear- 
Bur ſpecial ance of any ſettlement, the court will upon plaintiff's offer to 


pel defendant to diſcover a conſpiracy or attempt in the 
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1 Lord Chancellor deſired to be read out of the bill, what ch arg es 

f there were of that kind as to ſubject defendant to ſuch penal laws. 

27 She may demur to the diſcovery of any thing which may prove 

M | cohabitation, The queſtion is, whether it is ſo charged, as, if 
confeſſed in the anſwer, would be a ground for a criminal pro- 

ſllecution in a court of law; for it is not every conſpiracy will be 

> | a ground for a criminal proſecution. If that was the caſe, al- 

1 wolt all the cauſes in this court would come within that deſerip- 

Z tion. The boundaries are often very nice, where a matter is 

Z near indictable and a fraud in this court. This ſetting up a baſ- 

Z tardchild is a private fraud, does not impede the courſe of deſcent 

in law ſo as to defeat the heir at law ; for if ſo, perhaps it might 

be a conſpiracy indictable: but this is to the diſheriſon of no one: 

and by this means ſeveral frauds in this court might be covered by 
demurrer. Nor is it diſtinguiſhed what the particulars are which Particulars de- 

A are demurred to; ſo that the court muſt look over the whole 3 Ait. 

1 bill in order to ſee. It is like the caſe of a plea, which begins tinguiſhea. 
with, as to ſo much of the plea as is not after anſwered to, 

the party pleads; which has been often over-ruled ; for it cannot 
be known what would be pleaded to, and what anſwered. 
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Anonymous, July 24, Caſe 151. 


| N motion relative to a proceeding in Ecclefiaſtical Court 
for a church-rate Lord Chancellor would not receive it. It 

was turning every thing into Engliſh bill in this court: the Ec- 

clefiaſtical Court had juriſdiction of it. If there was any thing 

like preſcription to diſcharge therefrom, that muſt be. pleaded, 

and denied; which is the common caſe of a modus, for which 

there may be a ſuit in the Eccleſiaſtical Court, or for a cuſtomary Eccleſiaſtical 
payment, as well as for tithes. If the modus is admitted, they may . 

go on in the Eccleſiaſtical Court: if denied indeed, there muſt be church-rates. 
a prohibition. Next as to the diſcovery ſought, the coming into 

this court in aid to the Eccleſiaſtical Juriſdiftion is always denied 

here. The plaintiff cannot, becauſe this court will not be ancillary This court not 

to that: nor does the defendant there want it, becauſe he may ex- Oy | 
hibit articles in that court, and have an anſwer on oath, which is 2 

the conſtant method there. 


Anonymous, July, 24, 1752. Caſe 152, 


N motion Lord Chancellor ſaid, that before the making the Solieitor's 
act of parliament as to ſolicitors bills, the rule was, that in {x0 without 
a court of common law, if application was made to tax an attor- — 8 
| | | | ney's court as for: 
5 merly. 
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The judgment ney's bill, it was not done without bringing the whole demand 
RE Land money into court, and then to have it taxed. This was 
client to have thought a great hardſhip on clients at the time of making this 
an acccunt a}. becauſe an attorney might make a very unreaſonable bill, 
aud put a burden on his client to raiſe it; the act of parliament 

therefore varied the rule both of courts of common law and 


equity; ſo that the client ſubmitting io pay what ſhould become 


due, the bill ſhould be taxed, and that without bringing the 


money into court. Then the client cannot afterward come, and 
ſay, he had an antecedent demand before, and defire to have that 
deducted out of whet was taxed due to the ſolicitor for his bill. 
The court is to be ſure to ſee, that ſolicitors do their clients juſ- 
tice: yet the giving way to this would repeal the act of parlia- 
ment, and put ſolicitors in fuch a condition, they might 
never come at their demands, if the court was to ſay, they 
would open the judgment (for it is a judgment of the court upon 
the client's own ſubmiſſion to pay what ſhould be due) to let in 
this, and have the account taken. The party therefore has pre- 
cluded bimſelf; for he had two methods; he might apply to tax 
the bill, and then muſt ſubmit to pay; or, if there were accounts 
between them, might have brought a bill for that account, and 
alledged, he was indebted the ſolicitor, or that the ſolicitor pre- 
| tended, he was, for bill of fees and diſburſements, and prayed 
to have that account taken: but he has waved that, knowing it 
to be ſo. And in general, accounts cannot be taken on taxation 


of a bill. The court could not now ſtop the payment of it to 


have the account taken; that would make theſe things ſo uncer- 
| tain, there would be no end of them: nor would it make a pre- 
cedent of that kind. | 7 | 


Caſe 153. — Griffith cerſus Hood, Ju, 24, 1732. 


LoRD CHANCELLOR. 
Bill for wife's FL HERE there is any thing for ſeparate uſe of a wife, 
88 a bill ought to be brought by her Prechein Amy for her: 
Amy : but otherwiſe it is her Huſband's bill. However there have been 
where with caſes of ſuch a bill by the huſband and wife, and the court has 
huſband, or- K | f h if ; | 
dered to truf. taken care of the wife, and ordered payment to ſome perſon for 
tee for her. her. | CET RE 


Caſe 154. Morris verſus Leſſees of Lord Berkeley, July, 255 7 75. 


Injunction to 


fley building M OTIO N to continue injunction to ſtay building. 


muſt be on 
ſtopping an- , 


_ cient lights by ' | 5 
reſcription, | | - | | | WP 
P Ip | | Lonp 


Or on agree - 
Ment. 
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Lok D CHANCELLOR. 


Whoever comes into this court on ſuch a right, muſt found it 
either on defendant's building ſo as to ſtop ancient lights, for which 
he has a preſcription, (notwithſtanding that he muſt lay a particu- 
lar preſcription) or elſe on ſome agreement, either proved or rea- 
ſonable preſumption thereof. An inſufficient anſwer is not a ground 
to continue an injunction: it muſt be excepted to, and then if te- 
ported inſufficient, application may be to revive. 


Attorney General, at the Relation of Gray's Inn So- Caſe 155. 
cCiety, verſus Doughty, Judy 24, 1752. 


"OTION before anſwer to ſtop proceeding in certain Injundion 
1 buildings, which would intercept the proſpect from Gray's not before 


anſwer ina 


Inn gardens, ſpecial caſe 
| | on a particular 


The interpoſition of the court was deſired not on foundation tient other. 
wiſe ina plain 


of a nuiſance, but on a long enjoyment of the right to this proſ- caſe of waſte 
pe& by this ſociety; which right has been admitted formerly er nuiſance. 55 
buy parties concerned to diſpute it, and by a court of equity; 
3 . in 1686, when ſeveral orders on petition were made by Lord 
Bm Jefferies to reſtrain the building ſo as to intercept this proſpect ; 
and the manner of defence thereto ſhews, this right of the ſociety 
was not diſputed, it only going upon this, that the court was 
impoſed on by the plan ſhewn. That rights of this kind have 
been taken notice of, appears from the act of parliament made 
for adorning Lincoln's Inn, where the parties acquieſced under ſuch 
a right. | ERS Lam 


Lord CHANCELLOR. 


"I Before I determine this, there is a previous queſtion, whether, 2 
I. can do it in this way. It is true, that by the courſe of the /” 
. court in a plain caſe of waſte upon a certificate, and affida. 
vit of it, there may be an injunction before anſwer. So there 
may in a plain caſe of nuiſance, as for ſtopping up lights, upon 
affidavit, certificate and notice; becauſe the court will not ſuffer 
it to go on to prejudice the party in the mean time, but will ſtop 
it beforehand: but now you come in a very ſpecial and particu- 
lar caſe on a particular right to a proſpect. I know no general 
rule of common law, which warrants that, or ſays, that build- 
ing ſo as to ſtop another's proſpect is a nuiſance. Was that the 
caſe, there could be no great towns; and I muſt grant injunc- 
Vol. II. | 5 2. tions 
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tions to all the new buildings in this town : it depends there- 
fore on a particular right; and then the party muſt firſt have an 
opportunity to anſwer it. As to the orders made by Lord Yefe- 
ries (who was too apt to do things in an extraordinary manner, 


fortiter in modo as well as in re) they were made on petition 
without a bill filed; and thoſe I lay out of the caſe, There may 


be ſuch a right as this; as upon the act of parliament touching 


Lincoln's Im, That was upon agreement of the parties; which 


if ſhewn here, it would be different; or if there was ground to 


preſume ſuch an agreement: but then the party muſt have an 


opportunity to anſwer that. This is not ſuch a right, as that 
the court ſhould interpoſe before anſwer. It is like the common 


caſe of a bill to ſtay waſte upon a ſpecial caſe attended with ſpecial 


circumſtances ; in which the court will not grant an injunction be- 
fore anſwer. I have often denied thoſe motions; and it has been 


often formerly denied. If it is ſhewu, that the defendant claims 


under the party, who made thoſe ſubmiſſions and admiſſions, (as 
it is ſaid) before Lord Jefferres, and a preſumption of an agreement, 
it may be a different caſe. As you have given them notice by 
filing your bill, and ſtronger notice by this motion, if they do 
wrong, it is at their peril; and it might be a ground for the court 


to order theſe buildings to be pulled down: ſo that if they 


build, it is at their peril. I have great reſpe& for this ſociety : 


but muſt notwithſtanding go by ſome rule, and cannot do it in this 


ſummary way. 


Caſe 156. Grayſon zer/us Atkinſon, July 17, 175 „ 
e ee Yd 1 LL to eſtabliſh a will againſt an beir at law, who by his 
e b anſwer made a doubt, whether as all the witneſſes did not 


Fravds that fee the teſtator ſign, though he ſaw all them ſign, this was a good 


te{tator ſnould . my | 
ere atteſtation within the ſtatute of frauds. 


{ence of the 


witneſſes ; For plaintiff. The queſtion is, whether by the ſtatute every 


acknowledg- 


ing his hand Witneſs ſhould ſee the teſtator fign? Firſt on the ſtatute itſelf; 
to them ſuffi- next on ſimilar deciſions leading that way. This is a matter 


cient, though merely poſitive, not depending on reaſon. If the ſtatute has 


at different 


dimes. laid it down as a ſolemnity, it muſt be obſerved; otherwiſe 
But one of not. There are no words ſaying, that the witneſſes ſhall ſee 
the teſtator ſign, or that he ſhould ſign in their preſence ; which 
ſea, and no if the legiſlature had required, they would have fo ſaid, but 
other proof mot having required it, a court of juſtice cannot, though it 


the witneſſes 
being beyord 


as to him, 


there ſhoutg might be a further guard: for this would be adding a further 


have been a ſolemnity to the ſtatute. Indeed the common form of atteſta- 
e ed tion of wills is ſo; but the queſtion is, whether it is abſolutely 
and the ſame neceſſary? So is ſcaling and delivery a ſufficient publication 
8 | : . without 


credit is not 
given to his 
handwriting 


as if dead. 
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without actual publication: yet moſt wills are in that form, 
figned, ſealed, and publiſhed, > Next the caſes go a great way 
to ſettle this. If the authenticity is ſecured by the teſtator's 
ſigning, it is not neceſſary to ſee it: all the caſes and doubts go 
upon a ſuppoſition, that it is not neceſſary. The very arguing 
the doubt, whether it is neceſſary for all the witneſſes to fign at 
once, goes upon this, that it is not neceſſary for the teſtator to 
ſign in preſence of them all; for the legiſlature did not intend, 
the teſtator ſhould ſign three times over. In 2 C. C. 109. and 


Cook v. Parſons, P. C. 184. and Lemayne v. Stanley, 3 Lev. 1. it 


is taken for granted that the witnefles did not ſee the teſtator 
write his name. In Smith v. Codron, 7 July 1732, A. ſigned and 
publiſhed a will in the preſence of two, Who atteſted in his pre- 
fence; then a third perſon was called in; and the teſtator ſhew- 
ing him his name tells him, that is his hand, and bids him 
witneſs it; which he did, and ſubſcribed his name in the teſta- 
tor's preſence; and two hours after tells him, that, which he 
had ſubſcribed was his will. Sir Joſeph Jeky/ held this a good 
execution, the ſtatute not ſaying that the will ſhould be figned 
in the preſence of three, and it having been determined not to 
be neceſſary that they ſhould ſee him fign his name, nor that all 
the witneſſes ſhould fign at one and the ſame time. So Stone- 


-bouſe v. Evelyn, 3 Will. 254. But a later caſe was that of Jones 


v. in B. R. Hil. 1742. where a caſe was made upon eject- 


ment againſt the defendant, who claimed for life under a will 


made all in the teſtator's own handwriting. In December 1735. 
two witneſſes ſigned, and he ſigned his name, and took off his 
ſeal from the wafer, which had been fixed before. In January 
1739. the teſtator, producing the paper ſo ſigned, deſired another 
to be witneſs to his will; and then with a pen dipped in ink 
the teſtator went over his name, and then delivered the paper as 
His act and deed. The only queſtion was, whether it was well 
executed within the ſtatute, not being done in preſence of all 
the witneſſes together? Againſt the will was cited an cditer opi- 
nion of Holt in Carthew 38. and Jufirn. lib. 2. that by the civil 
law feven witneſſes were required and all at the ſame time. In 
favour of the will P. C. 184. Lee C. J. ſaid, that from the 
words of the act there was no direction, that the witnefles ſhould 


be all together at the time of ſigning; that the caſe in P. C de- 


termined ſoon after the making this at, was, that if the teſtator 


ſigned in preſence of three at different times, yet it was within 


the act; ſo was Eg. Ab. 402. that the opinion in Carth. was not 


material to the point in queſtion there; and that the foundation, 
upon which wills under theſe circumſtances were ſupported, 


ſcemed to be, that the act of parliament had laid down no fur- 


ther requiſite than to be atteſted by three in his preſence. The 


reit of the court were of the ſame opinion; and what all the 
SE EE Judges 
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' judges went upon, was this, that by the words of the ſtatute it 
was not neceſſary for the witnefles all to ſee the teſtator ſign ; and 
did not go upon the circumſtance of drawing his pen over. 


For Defendant, The legiſlature meant that the teſtator ſhould 
ſign in the preſence of three. Witneſſes are not only to ſub- 
ſcribe, but to atteſt and ſubſcribe; therefore, it muſt mean more, 
than one ſingle word would anſwer. The atteſtation muſt be 
proper and relevant to the act of the teſtator, an atteſtation that 
the teſtator did ſign in their preſence; and therefore neceſſary 
they ſhould ſee it. The ſubſcribing was for another purpoſe to 
be in the teſtator's preſence, that thoſe witneſſes ſnould not im- 
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this, whether it was neceſſary to ſign in preſence of teſtator at 
the ſame time; which is not all, that was intended, being 
provided for by the act of parliament. Any ſolemn act, as put= = 


1 | Poſe another will upon him, and that he might have a check 
1 over them, that they ſigned that very will in his preſence, That 
1 Was the intent, though not fully expreſſed: but the next clauſe, "1 
1 | of revocation, makes it ſtronger, and muſt be taken together 
13 | | upon a fimilitude of reaſon. The ſenſe and uſage of mankind _ 
[Fi | is a key to the equivocal words of an act of parliament; and 
1 drawers of wills ſay, ſigned, ſealed, and publiſhed in preſence 
| | -of three. Many of the caſes cited have been founded upon 
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| ting a mark, is the ſame as ſigning. 80 is ſealing a ſolemn at. 
1 It has been held at Ny prius, that where the three witneſſes 5 
1 were dead, a jury would imply, that it was properly done, ſigned ; 
1 in teſtator's preſence, though not proved. There was a caſe lately 

ix | before Nur Lordſhip upon this very queſtion, which came 

1 from New England; it was ſent to B. R. to ſee, whether it was 

| [ good or not. ” | En 5 5 

1 LoRD CHANCELLOR, 


That was upon the clauſe of revocation. This has been vexata 
queli;o a great while; whether to make a will effectually according 
to the ſtatute, the ſigning of the teſtator thereto ſhould be in the 
preſence of all or indeed of any of the witneſſes, or whether the 
teſtator's acknowledging the handwriting to that will to be his is 
not ſufficient? Sometimes it has come in queſtion upon wills: at 
other times upon the clauſe relating to revocations. The preſent 
- queſtion relates particularly to a will, and is a proper queſtion at 
Jaw to be determined thereupon a trial, if the heir inſiits upon it. 
Sometimes in caſes of little value, or where the parties to avoid 
expence are deſirous to ſubmit it upon the evidence here, the c urt 
has gone into it (as appears on the caſes cited) and given an opi- 
:nion. So will I do; but leave it to the election of the heir, whe- 
ther he thinks fit to have it tried, The queſtion ariſes upon the 
| bl 8 e | firſt 
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firſt clauſe ; but it is certainly true, that the ſecond, which imme- 


diately follows, is to be coupled in the conſtruction, and an expo- 
ſition of the act drawn from both together. The difference in the 
penning of the two clauſes has created the doubt. It is material to 


conſider the original and natural import of the words upon the firſt 
clauſe; and then how far the ſenſe and conſtruction of them is va- 


ried and operated upon by the ſubſequent clauſe. Taking it vpon 
the firſt ; it is infiſted, that the word reed ſuperadded to ſubſeri- 
bed imports, they ſhall be witneſſes to the very act and /afun 
of ſigning, and that the teſtator's acknowledging that act to have 
been done by him, and that it is his handwriting, is not ſufficient 
to enable them to atteſt: that is, it muſt be an atteſtation of the 
thing itſelf, not of the acknowledgment. To be ſure it muſt be 
an atteſtation of the thing in ſome ſenſe ; but the queſtion upon- 
this clauſe, as abſtracted from the ſubſequent, is, if they atteſt on 
the acknowledginent of the teſtator that that is his handwriting, 
whether that is not an atteſtation of the act, and whether not to be 
conſtrued as agreeable to the rules of Jaw and evidence as all other 


atteſtation and ſigning might be proved? At the time of making that 
act of parliament, and ever ſince, if a bond or deed is executed by 


the perſon, who ſigns it; afterward the witneſſes are called in; and 
before thoſe witneſſes he acknowledges that to be his hand; that 


is always conſidered as an evidence of ſigning by the perſon executing, 
and 1s an atteſtation of it by them. It is true, there is ſome diffe- 


rence between the caſe of a deed and a will in this reſpect, becauſe 
ligning is not neceſſary to a deed, but ſealing is; and I do not know, 


it was ever held, that acknowledging his ſealing without witneſſes, 


has been ſufficient. But notwithſtanding, that is the rule of evi- 
dence relating to ſigning. If it was in the caſe of a note, or decla- 
ration of truſt, or any other inſtrument not requiring the ſolemni- 
ties of a deed, but bare ſigning, it that inſtrument is atteſted by 
witneſſes, proving that they were called in, and that he took that 
inſtrument, and ſaid, that was his hand, that would be a ſufficient 
atteſtation of ſigning by him. That is the rule of evidence: con- 
ſidering therefore the words of the act of parliament it ſeems upon 


the penning of that clauſe, that if the teſtator having ſigned the 


will did before thoſe witneſſes declare and acknowledge, he had ſo, 
and that that was his hand, that might be ſufficient within that 
clauſe; for as to the ſubſcribing that makes no difference in the 


caſe; that further circumſtance is required by the ſtatute to make 
it neceſſary, that they ſhould certify their atteſtation all of them in 


preſence of the teſtator ; therefore is ſubſcription mentioned, Other 
guards are put on the ſtatute on the execution of a will beſide the 
ſubſcription; as that it is to be in writing. The teſtator muſt do 
ſome act materially declaring it to be his will, though no particular 
form of words is neceſſary. It is true, there are caſes, where an 
inſtrument ſealed, and delivered, and ſubſcribed by the teſtator has 

Vor. II. 6A been 
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been held fufficient to make it a will; but there muſt be ſome act 
or declaration importing this to be a ſolemn act by him to diſpoſe 
of his eſtate. I ſhould have thought, the greateſt guard upon the 
teitator's executing a will would be the requiring all the witnefles 
to be together at the time: yet it is admitted, that ſo far the caſes 


have gone, that the teſtator's ſigning in preſence of the witneſſes 
may be at different times. In that caſe, in which there was the 


circumſtance of the teſtator's dipping a pen in ink and drawing 
it over his name; that was inſiſted upon at the bar there as a ma- 


terial circumſtance, though it is now ſaid not to be thought ſo by 


the court: but Aill it diſpenſes with the teſtator's ſigning in their 
preſence at the ſame time. It is a much greater ſecurity againſt 


perjury to require all to be preſent at the ſame time and inſtant of | 
doing the act; becauſe they then are checks on one another: but 


it ſuffered to be witneſſcs at different times and places, a more mate- 
rial goard is diſpenſed with than this, which relates barely to the 
act of ſigning. Thus it ſtands on the words of the clauſe itſelf, 
penned on the common practice and uſage in point of evidence as 
to the ſigning of inſtruments which do not require the ſolemnities 
of deeds. Now to the other clauſe as to revocation, bow far to be 


coupled in conſtruction and operating in the expoſition upon the 
former. This clauſe ſuppoſes two kinds of revocation in writing, 


by a proper will diſpoſing of the eſtate or other writing declaring 
the ſame not being a will. The other example of revocation by 
burning or cancelling is not material to this cale. It conſiſts of two 
members referring to two different inſtruments ; and I hold, that 
a prior will may be properly revoked by another will made accord- 
ing to the directions of the former clauſe, that is, a perfect will 
publiſhed by deviſor atteſted by three witneſſes, who all ſubſeribed 
in his preſence ; and then the ſenſe is complete. Then thoſe words 
Signed in preſence of three witneſſes refet to other writing of the de- 
viſor, vis. ſome other writing or revocation, and do not operate on* 
that, which is a perfect will; for that, which is 4 perfect will, 


will revoke a former; and therefore: thoſe words are added to put 


a guard on that other writing, which may not be a will. Ifthen 
this is the ſenſe of the legiſlature, the words other bill or codicil 


muſt be taken according to the requiſites and ſolemnities necefſary 


O 


by the former clauſe to a will or codicil: but if it is a diſtinct wri- 


tiog, not a will, then is this additional requiſite : and if this is the 
true conf{roction of the latter clauſe, it will not affect the words 


alteſled and ſubſcribed in preſence f, Se. Next to confider the 


caſes, which, I thought, had been more various, than they appear. 


Firſt 3 Lev. I. is an expreſs authority, and muſt have been by an 
nem of the teſtator's hand (for it could not be other- 
wiſe) and yet held good. No anſwer can be given to it but a pre- 


ſumption, that the teſtator might write the will in the preſence of 


three witneſſes : : but that is not a | natural preſuwprion, for if the fact 
was 
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in the Time of Lord Chancellor HAAR DWICkE. 


was ſo, that would be found by the jury, as it would put it out of all 
doubt, It is true, that three judges differed from Le inz, upon 
another point, as to the ſealing, 1 own, I ſhould have much more 
doubt of that, which they held further; for the ſtatute requiring 
the will to be ſigned, undoubtedly meant ſome evidence to ariſe 
from the handwriting ; then how can it be ſaid, that putting a ſeal 
to it would be a ſuthcient ſigning? For any one may put a ſeal; 
no particular evidence ariſes from that ſeal: common ſeals are alike, 
and one man's may be like another's ; no certainty or guard there- 
fore ariſes from thence. The anſwer of Levinz (who was a great 
lawyer) is material and firong thereto ; that where an act of par- 


liament mentions ſigning, it is meant ſomething different from ſeal- 


ing: but the whole court agreed on the former reaſon in that, 
which mutt go upon the point now in queſtion. The other caſes 
are ſome of them in point. The opinion of Sir 7oſeph 7ekyl in thoſe 
two caſes are very ſtrong to this purpoſe: and if fo, and the words 
of the ſtatute are anſwered by it, there is no ground for me to hold 
the contrary. As to the caſe in B. R. the reaſon according to the 
ſtate of it goes upon what I go now, not upon the circumſtance of 


drawing the pen over. I do not foe, how that ſtrengthens the - 


guard; and it is allowed, that Gening toties quoties is ſufficient. 
Therefore on the penning of the act and the authorities, my opi- 
nion is, that this will is well executed : but being a queſtion of law, 


if the heir at Jaw inſiſts upon having it tried, 1 will direct a trial: 


if not, I will tound my opinion upon his declining i 17 


E Clerk, 3 Mod. 218. was then cited as ſtrengthening his 5 


 Lerdjhip's determination, although there wis a difference of opi- 
nion. 


A farther objection was made for the defendant, that one of the 
witneſſes being beyond ſea the other tuo prove all the ſolemnities 
except the figning : but though they (ware, the teſtator acknow- 
ledged his handwriting to them at different times, yet they do not 
iwear, he acknowledged to that third witneſs, who is abroad: nor 
is there any proof about him. 


For plaintiff, The court requires to the eſtabliſhment of a will, 
that the ſubſcribing witneſſes ſhould be examined, if they can: if 
they cannot, the court gives credit to the handwriting, ſo as to 

_ eſtabliſh it if all the three witneſſes are dead; and therefore it is 
only neceſſary to prove that they are dead, and that that is their 
handwritinz, A court of law does the ſame : the court goes one 
ſtep farther here, requiring all three to be examined if alive, and 
can be had: but if beyond ſea and not amenable to the court, ſo 

that he may refuſe to be examined, the court does not require a 
commiſſion to 89. There is no inſtance where two witneſſes are 

here, 


459 


— — — — 


3 


** 2 100M 28: 


— — Po 2 * 2 


Ns hou ob gy eo fee ern og —ů5s—8ꝗö 2 — — 


2 ——— 
— 1 


— — . wot 


— 


A 
— 2 — Ore <a — 
y _ 
— —ͤ — ͤ—U— . Ae, —— 
— . ern * — 
2 
Sos a ew 


ro NC * — <2 — 
y 7 —— * 8 * * i 
P 7 - 44 ID * "ew 
N * T7 55 renew wet... Shan x . I 1 = — 
r . 3 | — * * — * 2 * _ 2 * 
2 — — VI Sr eter whos | ” 
A * p kt : 4 _— — * * S a Six crc 23 . * 
8 * og: PE" . a a * 2 1 24 8 — 
þ 2 * ” « = **. — r —— —— 
F 8 — > 3 . ; ; 2 2 3 l OI ER 
© G G k 4 Way — * — . 3 1 IEG LDR t 2 GP 8 * f e - 9 
al A af * e — * ere 1 a 1 - 
. _ . „ — 3 * or hrrnes 20 uit arr ot — Fes * - 4 * S * —— 0p * 2 hm * — nc; 29 * — 8 1 = ©. aw pts , 6 
4 ; 2 * * 5 "I * — — 3 — — — — 0 . C 
VL — — « 4 — wa p ECL > os - — 2 rr * rr * 9 . g - 1 2 
8 * ——_ « — 0 _ - * » —— — — 3 as * * , £ K* * — * — — — - Eos Ry wes, r — —— - 8 — <- ma 2923 AoC — 
r * w - FRY A 8 = * 2 * 5 Fn — re „ __ 7 ä — 
a ifs — — — Sn Kaos 4 - . * * 
, e Sa: . erer 222 3 9 2 3 : 
4 7 


* 2 
„ ͤ Dun hos an ek a, c 


460 


CASES Argued and Determined 


| here, and an atteſtation of a third who is proved to be beyond ſea, 
that the court ſtopt the declaration to have that witneſs examined. 
It is not neceſſary to the title at law to have him examined. 80 


as to all deeds and inſtruments, if the witneſſes cannot be had as not 


being within the proceſs of the court, or dead, credit is given to 
their handwriting, They may all three atteſt at different times, 2s 
is now clearly eſtabliſhed. It may happen, that no witneſs can be 


of their atteſtation but the witneſſes themſelves. If dead, and credit 


is not to be given to their handwriting, there is no way in which 
ſuch a will can be eſtabliſhed. Where a witneſs cannot be had, 
the court does not require an impoſlibility ; for that third witneſs 
may be in America, may refuſe to be examined, or may expect 
money for it : the court will eſtabliſh it without him ; or otherwiſe 
fraud may be uſed. The ſame credit is to be given to his handwri- 


ting as it dead. 


LoxD CHANCELLOR, 


Of that I doubt. I do not know, that it is determined, that 
the ſame credit is to be given to the handwriting of a witneſs beyond 
ſea as if dead; becaule it is not neceſſary to preſume, that it is out. 


of your power to get him, if you pleaſe ; and I am apprebenfive, 


fraud may be uſed on the other hand. It not being proved that 
the teſtator publiſhed his will in the preſence of the other witreſs, 
not only of thoſe examined, and that the other witneſs ſubſcribed _ 
in their preſence, it ſtands on the proof of the atteſtation. If the 
witneſs was dead, it might poſſibly be ſufficient ; that is the act of 
God; and therefore the court gives credit to bis handwriting : but 
you have brought a bill to eſtabliſh the will by a decree, and only 
prove his being beyond ſea. The queſtion is, whether your proof 
is not defective, and whether to eſtabliſh this you ſhould not have 
ſome proof, that this act was done, which he has atteſted : becauſe, 
you may have a commiſſion to examine the witneſs beyond fea; 
for in this court you are not under the difliculty as in a court of 
law, where it muſt be viva voce; how then can I make a decla- 
ration, that the will is proved, under this witneſs himſelf is exa- 
mined ? I know no ſuch rule of law as exempts you from the ne- 


ceſſity of proving the facts materially, although you are exempted 
from the neceſſity of bringing that witneſs. Lou mult therefore 
oy it, if you think fit. | ES 


For plaintiff, It was formerly not required to have all the three 
| witneſſes examined: it was firſt eſtabliſhed by Lord Talbot in this 
court; for in the caſe 1 the Duke v As ws they u were not all 
examined. 
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Ar” 


in the Time of Lord Chancellor Harywtcke, 


Lord CHANCELLOR. 


: All I-can do at preſent is to direct a trial at law. 


White ver/us Hay ward, July, 1752. Caſe 157: 


451 


"THE bill wile at the hearing diſmifled with coſts to be taxed ; Cofts die with 


1 55 ſ 3 roce ſs iflues for th gainſt the party, un- 
they are taxed; and the proper proc 8 em againſt Me el 


plaintiff, who for non-payment of them is brought into contempt „ben ſome- 
and in the Fleet on attachment with proclamations. Defendant ching is to be 


cuſtody, becauſe there is no perſon in being who has a right to de- 
tain him there, nor to ſuſtain the execution; the reaſon given for 
the cauſe not being revived was from an apprehenſion in the parties 
that there could be no revivor for coſts only. Lord Chancellor held 


there clearly might for coſts taxed, by which they are reduced to a 


certainty and a duty decreed, but the doubt was whether the plain- 
tiff-muſt be detained in cuſtody to wait for that revivor, or be diſ- 
charged? And he deſired to know how that was in the courts of 


common law; for there if defendant is in execution for coſts; lies 


in execution, and the party to whom'coſts are given, and who took 
out execution, dies; there may be a proceeding for thoſe coſts by 
the repreſentative of the party's taking out a ſeire facias, and there 


may be a new execution. But the queſtion was, whether the 
judges on application do not diſcharge him out of cuſtody, or whe- 


ther they wait for the bringing the ſcire facias? He apprehended, 
they do-diſcharge out of cuſtody: in caſes of injunction in this court, 


the court exercites a m re liberal juriſdiction than courts of common 
law; as, if plaintiff obtains an injunction on the merits, and dies; 


yet the defendant cannot immediately proceed at law, but muſt 
come into the court to diſſolve the injunction. But courts of com- 
mon law have not the ſame power to compel the party to bring a 
ſcire facias, or to put terms on him; but muſt take things as they 
find them. It was urged, that the cauſe was out of court ty the 


5 bill's being diſmiſſed with cofts. But Lord Chancellor ſaid, it was 


Not out ef couct as to this; that if there is a judgment againſt plain- 
tiff, the judgment is, that defendant eat ſine die: yet there is a judg- 


ment for colts, which is a diſtinct judgment, and a ſcire facias may 
be brought for that; ſo that as to this the cauſe was not out of court. 
But the queſtion was, how far he could detain the perſon of the 


party in court, until a bill of revivor is brought or a ſcrre facias. 
He took it, that this followed the rule in cafes of accounts; where 


the court gives liberty to defendant to revive after a decree for ac- 


count; becauſe both parties are conſidered as actors. And ſo were 
to be conſidered in this caſe; but deſired to ſee what was the rule 
Vor. II. „„ of 


dies; there is no revivor, plaintiff moves to be diſcharged out of done, xc. 
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CASES Argned and Determined 


of the common la wcourts as to this, before he determind it, and 


that it ſhould be mentioned again. 


Juy 25th. It was moved again: when having looked into the 


common law caſcs, the Lord Chancellor delivered lis opinion. 


This is a thing which does not often happen, and deſerves con- 


ſideration. No doubt but as to coſts the eſtabliſhed diſtinction is, 


that whether given to plaintiff or defendant, by death of the party 
before they are taxed, ſo that they are uncertain and unliquidated, 

they fall to the ground; becauſe it is a perſonal dem ind in nature 
of a rort, and dies with the perſon. But if taxed, they become a 

certain duty decreed; and though the party to whom they are given 
dies, they go to the repreſentative, who is intitled to ſome remedy or 
proceſs of revivor for thoſe coſts. This has been determined by 


Sir Joſeph Fekyl, and by me in Baſſet v. Prideaux, March 1742. 
where the bill was for coſts only, which had been taxed ; defen- 
Gant pleaded, that plaintiff as adminiſtrator could not revive for coſts 


on y; I was of opinion, the plaintiff might; and that is the differ- 
_ ence, Here the perſon for whoſe benefit the coſts are given and 
execution taken, dies; plaintiff on this proceſs of contempt in na- 


ture of execution for this, which by the taxation is a kind -of duty 
decreed, being in cuſtody and in nature of a defendant, applies to 


be diſcharged; the queſtion is, whether any one has on this proceſs 


a right to detain him, or whether he is to be diſcharged? To deter- 
mine which it is neceflary to conſider how far the proceſs of the 


cout t is to be reſembled to proceedings at common law, and how | 
far they differ; for in ſome inſtances they do differ; becauſe the 
proceedings at common law in writs of execution are either in prr- 


ſonam or rem; if ein rem, it is clearly for the thing: if in perſonam, 
it is not to take for a contempt, but to take ſo that the ſheriff have 
his body in the King's courts ſuch a day to ſatisfy plaintiff ſuch a 


ſum of money; theſe are the words of the proceſs; and this is the 


-end of the writ, therefore that is to pay a certain duty, But all 
the proceſſes of a court of equity are for a ſuppoſed contempt, yet 
the court makes a diſtinction, and ſupports its proceſs for contempt 


after a decree by way of analogy to the common law. Suppole a 
Judgment obtained by defendant againſt plaintiff, that defendant 
eat fine die, and a judgment for colts (all which judgments are by 
the ſtatute} defendant may take out a writ of execution for thoſe 


coſts againſt plaintiff; ſuppoſe plaintiff is in execution and de- 
fendant dies, who is as to this an actor; or ſuppoſe a plainer caſe, 


plaintiff had judgment for debt and coſts, and takes out execution 
by capras ad ſutisfaciendum; defendant is in cuſtody thereon, and 


then plaintiff dies; which comes to the ſame thing; in that caſe 


defendant has no right to be diſcharged out of cuſtody, in my 


opinion; my reaſon is this. Judicial writs do not ordinarily abate 
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tthis goes. So far that an execution does not abate by death of 
plaintiff, for whoſe benefit it is, after it is ſued out. How does 


© (BY 


which ſhews the death of the party does not determine it. Then 
cConſider what the effect will be where the execution is completed. 
If there is aca. ſa. on a judgment, defendant is taken and in cuſto- 
dy; ſuppoſe the writ returned; plaintiff dies, the effect will be no- 
thing at all; it does not abate the judicial writ according to Sal. 
the return of the ſheriff is, that he has taken the body, and has it 
ready to ſatisfy plaintiff. In conſequence of that, I am of opinion 
the executor or adminiſtrator of that plaintiff, without any new pro- 
ceſs, has a right to this new demand, and defendant muft lie in exe- 
cution until he has ſatisfied him. For as the intereſt of the judg- 
ment goes to the executor or ad miniſtrator ſo on the impriſonment 
of the body of the defendant by virtue of the ca. /a. which is an exe- 
cution completed, the benefit and intereſt of that pledge (as it is now 
by the rule of law according to Hobart, though Cote held otherwiſe, 
and to ſettle the difference between two fuch great men at laſt the 
law was determined by act of parliament 21 J. 1. that it is a pledge) 
veſts in the executor or adminiſtrator, and defendant has nothin 
10 do but to ſay, he will pay the money, and defire to be diſchar- 
JM ged. Thus far 1 will go, though I cannot cite caſes for it, that if 
no executor or adminiſtrator appears, as if he has died without a 
will (for if he has made a will, though not proved, an executor 
may certainly receive the money, and relea'e before probate) but if 
che bas died inteſtate, and nobody will take out adminiſtration, I 
am of opinion, that defendant being in cuſtody might make a ſpe- 
cial motion to the court on notice to the next of kin, repreſenting 
to the court that he was in cuſtody, and ready to pay the debt; 
and if the next of kin would not take-out adminiſtration in reaſon- 
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able time, the court would find means to relieve him according to 
Equitable rules. But this would be the rule at common law; and. 


the ground of it is, that it is a thing veſted, going to the executor or. 
adminiſtrator, the party being in cuſtody for the very duty for 
which-the judgment was given, and the executor or adminiſtratcr 
for whoſe benefit the ſheriff has his body, has a right to detain him 
without new proceſs. But the next conſideration is, how this is to 


'be applied to proceſs of contempt out of this court, after a decree, in 


nature of an execution? I am of opinion there will be a difference. 


In this caſe plaintiff is in cuſtody on proceſs of contempt under a 
decree for coſts on diſmiſſion of the bill, but I do not think that 
will differ from the caſe of a defendant in cuſtody ; for where the 
court gives colts againſt plaintiff, that defendant is in nature of a 
plaintiff, But a difference will ariſe on the nature and foundation 
of the proceſs; which is always by way of proceſs for contempt, 
not for a debt or duty to have the body here to ſatisfy that ; but all 


for a contempt in nct obeying the order and decree of the king's 


court. Conſider it therefore in caſe of ſequeſtration, which is the 


neareſt to a ff. fa. that can be; though perhaps more analogous to a 


cap utlagatum, but it is often compared to a H. fa. If a ſequeſtra- 
tion iſſues for a duty decreed, or coſts, and the party dies; that ſe- 
queſtration muſt be revived, as I take it; and fo it was done in 


HWharam v. Broughton; the reafon is, becauſe the proceſs is for 
contempt, and that proceſs muſt die with the perſon, This dif- 


fers it from the. Fa. in Sal. which was held ſhould go on, though 
the party dies before it is completed. If therefore it is to be com- 


-pared to a fi. fa. throughout, that ſequeſtration muſt ſubſiſt on the 
goods of the defendant according to that caſe in Sal. until the whole 


ſum is levied, but that is contrary to the eſtabliſhed rule of the 
court. For if the party dies it mult be revived, otherwiſe he is to 
be diſcharged out of cuſtody, The method in that caſe is, that 
the court will not immediately turn the ſequeſtrators out of poſſeſ- 
ſion, but give time to revive that ſequeſtration in a reaſonable time; 
and if that is fo in caſe of ſequeſtration, how ovght it to be in pro- 


ceſs of contempt againſt the body of plaintiff for coſts decreed to 


defendant? Is the plaintiff, who is now the debtor, to be kept in 


cuſtody on the proceſs fued out by the original defendant ? Not- 
withſtanding his death, I am opinion he is not, on this difference 


taken between the ground of an execution in this court and a court | 


of law, becauſe this is in execution merely for conteinpt, which 
proceſs falls with the perſon ſuing it out, unleſs ſome method is ta- 


"763 


ken to revive it: whereas at common Jaw it is an execution 27 rem, 1 
or if in perſenam, it is for payment of the duty, but neither is be 
immediately to be diſcharged, and therefore the like method is to 
be taken as in caſe of ſequeſtration, that unleſs revived in a reafona® © 
ble time by the repreſentatives of the party dying, he muſt be diſ- 7 
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in the Time of Lord Chancellor HARD WICK E. 


: Johnſon ver/us Peck, July 1752. 
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Caſe 158, 


A Motion was made xt the deſire, as was ſaid, of the Maſter 


of the Rolls, to have it moved as ſoon as Lord Chancellor 
thould have given his opinion in the above caſe. It was that the 


"cauſe which had abated by marriage of a Feme plaintiff might 


ſtand revived. 


The plaintiff came only to revive in reſpect of coſts, which were 


:unliquidated and due to plaintiff. 


Tord Chancellor having ordered the decree to be read, ſaid, this 
was a decree out of aſſets of teftator; which was an executory de- 
cree, ſomething was to be done; and therefore there might be a 


-revivor for the whole, though the coſts not taxed at all. It has 


been the rule, though a very ſtrict and hard rule, to be ſure, that 
if a man, to whom coſts are decreed, eſpecially in this court, where 
coſts are ſometimes very conſiderable, happens to die, and the ſuit 
abates, there ſhould not be a revivor, becauſe the coſts were not 
taxed, Perhaps it was too ſtrong a diſtinction, and too much 


weight laid on it originally; and therefore the court has always en- 


deavoured to get out of it, ſo as always to hold, that if any thing 


remains executory in the decree, beſides payment of coſts, the party 
might revive though not taxed; and that would carry revivor for 


coſts along with it. Now this is a decree out of aſſets, and though 


the court has not gone on and directed as it ſhould have done, 


that if aſſets are not admitted, they ſhould go on and take the ac- 


count, the court would ſupply that on petition. An account of 


theſe aſſets muſt be taken; and on that diſtinction the ſuit ought to 


be revived. 


It was urged that the account of > aſſets was but incident to the 


 Loxp CHANCELLOR, 


_.. Suppoſe defendant, whether executor or adminiſtrator, had died, 


the coſts not being .decreed againſt him perſonally, but a debt on 
teſtator's or inteſtate's eſtate (for ſo it is taken) why might not that 
_ tbe. revived againſt the adminiſtrator de boris non? 


: Vol. H. 6 C Taner 
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Caſe 159. Taner verſus Ivie, July 27, 75. 

Prochein Amy ETITION to be allowed coſts paid on the pere Gt the 1 
tits Procbein Amy. on the diſmiſſion of he infant's bill with 


infant's bill. Colts, 


A bill had been brought for account of the eſtate of 
Tvie, which ſtood out on ſeveral ſecurities; the common decree 
was made; a receiver appointed; and an account to be taken, of 
debts, and of what the truſtee received out of the eſtate. An 
order was obtained, that the Maſter ſhould look into the exami- 
nation of the executor Berry, defendant in that ſuit, to ſee what 
Money he had in his hands. That order produced a report, by 
which it appeared, that Berry had received money on a mortgage 
of Migington and ſeveral other ſums. Application was made to 
direct him te pay thoſe ſeveral ſums. The court directed him to 
pay 1000 J. not all that he had charged himſelf with. Berry 
was then taken to be ſolvent and in good circumſtances, but after 
his death appeared to be inſolvent. A ſupplemental bill was 
then filed againſt Hull, to whom Berry had aſſigned the ſaid mort- 
age. (which he had as executor of Tvie) in 1738, in order to 
make Hull liable to this ſum upon the tranſaction between him 
and Berry. After an anſwer was put in, there was an applica- 
tion to refer it to a Maſter to inquire, whether it was for benefit 
of the infant to proceed in that ſuit? The Maſter reported, 
that it would be for bis benefit to carry it on againſt all the defen- 
Gants, It was brought to a hearing in Ju 1746, and diſmiſſed 
as to Hull with coſts : the coſts were paid by Leigh, The receiver 
on the part of the Prochein Amy. 3 
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To have theſe coſts allowed out of the infant's eſtate was this 
petiticn preferred ; for that notwithſtanding the determination, 
the Prochein Any had not miſb:h aved in carrying on that ſuit; _ 
for it was at that time very doubtful . matter, whether the ſpe- 
 cifck aſſets of teſtator, applied (as this way) by the executor, 1 
could be followed into the hands of the aſſignee of that execu- : 
tor; and therefore very proper to have the judgment of the court 
14 upon it: though the juigment was, that it could not be fo fol- 
i | | lowed, that ought not to turn the coſts upon the Prochern Amy, 1 
e and male him pay them out of his own pocket. It would be Y 
14 | very dangerous to do that, whereever the Prochein Amy did not ſuc- 
„ ceed in the ſuit, and render it impoſſible to recover debts for in- 
. | fants. Your Lordſhip's judgment in 1745 was grounded on two 
| 14 determipations * Nur Lordſhip not long before. The firſt was Nu- 
1 gent 


— 


PPP n 
er can r J * : u N 5 
W 6 © * 8 3 
. 1 nom,» N 12 — * 
W 


— Tr 
9263 1 = 


o& 52 
EIT] 


in the Time of Lord Chancellor Harzowicks. 467 
gent v. Gijfard.* 'The other The Executors of the late Duke 'E Cited ante 


Buckingham v. Mead the Banker; where an aſſigment of a mort- Hesse 
gage, part of the eſtate of old Mead (to whom young Mead was 
2 executor) was taken as a ſecurity for the young Duke, for his 
the duly accounting. He did not duly account; but died in debt. 
ith The whole queſtion ' was whether an executor could fo as to 
make the aſſignee ſecure aſſign part of the ſpecifick eſtate of 
teſtator to purpoſes, which on the face of them did not ſeem to 


— be any part of the truſt of the will; for after Nugent v. Giffard 
ree it was too ſtrong to argue, that an executor could not raiſe money 
of on it, and apply that money afterward: but a difference was in- 
an  fiſted on, where the executor did not receive the money, but paid 
i- it off himſelf; Nur Lordſhip held, and for the ſake of conve- 
at nience, that there was little difference between an executor's re- 


by ceiving the money and being intruſted with applying it as he 
pleaſed, or actually paying it off himſelf, Conſiſtent with theſe 


o 1 determinations ur Lordſbip could not determine otherwiſe in the 
to pPtreeſent caſe, as it ſettled a point that was unſettled before : and 
„ __ therefore it is a proper ſuit to be carried on. 

er. =_ | | | | - 
as Againſt this it was inſiſted for plaintiff, that by the event of the 
t- uit againſt Hull and other circumſtances antecedent, it was a fri- 
to * volous ſuit: diſmiſſing the bill proves no probable cauſe of liti- 
m * gation. It is a general rule, that Prochein Amy ſhall pay defendant 
1- ___ colts of diſmiſſing infant's bill: and though there may be an ex- 
it cCeption, it is dangerous to admit one, or to ſay that where the Maſter 
J, _ reports the quit to be for the infant's benefit, if it turns out other- 
- =» wiſe, the infantſhould bear the coſts, It mult be a very ſpecial caſe 
4 to take it out of that rule. Notwithſtanding the order to ſee whe- 
T ther it was for the infant's benefit to carry it en, there was colluſion 
- and concealment from the Maſter, of matters proper to be laid be- 
fore him, which would have ſhewn the weakneſs of this demand: 
is and there was lacheſs in carrying it on, ſo that it was ſet down to be 
„ heard at requeſt of defendant Hull. 

— LorD CBANCELLOR, 

Inis is a very uncommon queſtion to come before the court, 
5 : How far a Prochern Amy in a ſuit for an infant, which is cartied 


on by approbation of the court, ſhall be charged with coſts in the 
» ' event of that ſuit, or have an allowance for thoſe cofts againſt the 


2 9 infant. To be ſure the court ought to take care of intants, that 
5 they are not prejudiced by perſons debtors to their eſtates, or 
: — who have the management of their eſtates : but was the court to 
1 20 by ſuch ſtrict rules as are now laid down for the plaintiff, 
; who oppoles this petition, it would be very dangerous to attempt 


the management of infants eſtates, They muſt act under great 
| degrees 
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degtees of uncertainty and under probabilities; and fo muſt the 
Maſter's who cannot upon ſuch references to them hear the 
other ſide, againſt whom the bill is brought, but only judge on 
circumſtances prima facie whether it is reaſonable to carry on ſuck 
a ſuit for the infant. Application to refer to a Maſter is very 
a, ; a Proehein Amy will venture to bring a bill to ſee on 


-what bt the anſwer puts it: but after anſwer comes in, and o 
that it will probably be attended with expence, then is that a- 
plication made. Thus far it appears, care was taken by the Pro: 


chein Amy that an order was obtained in that ſuit for the exami- 
nation of Berry, before the general account on the report was ob- 
tained, to ſee what money was in his hands, and how far there 
Was ground to direct him to pay money into court for the infant's 
benefit. I cannot ſay, the 1000 J. the court directed him to 'pay _ 
was merely on the foot of that mortgage in controverſy: nor 
know 1, out of what the court extracted that ro00/. which was 
not particularly applied to any ſpecifick ſum, with which he had 
charged himſelf. It is material, and has produced the preſent 
controverſy, that Berry was then in apparent good circumſtances 
(gor is his credit impeached, ſo far as appears) but afterward 
that he died inſolvent; which occaſioned the ſupplemental bill; 
and that might be very reaſonable; for before his death there 
was no reaſon to look further; but after his inſolvency it was rea- 
lonable for the receiver and thoſe concerned for the infant to ſee 
the tranſaction of that mortgage, and whether there was any other 
| perſon, whom they could charge with this fum in aid of the in- 
Fant's eſtate, '' As to the grounds infiſted upon to ſhew the coſts © 
-ought to be borne by the Prochein Amy or the receiver, who 
ſwears, he paid them for the Prochein Amy, the diſmiſſi ing 
the bill with coſts as againſt Hull does not prove, that there 
was not a probable cauſe of litigating; for Hull being a 
mortgagee and real creditor, and brought before the court to have 
his ſecurity impeached, if the bill is diſmiſſed, there is hardly 
an inſtance in which it is not with coſts; for being brought be- 
fore the court without juſt grounds, the court would not do 
him juſtice, unleſs coſts were given to him, as he is a creditor and 
+incumbrancer. The court does not in that caſe inquire, whether 
| there was probable cauſe of litigating. It is a different queſtion 
between the Prochein Amy and the infant, in whoſe behalſ he has 
brought the ſuit; for then the queſtion is, whether he was ſuf- 
ficiently warranted to bring it; whether it was brought and car- | 
:ried on in a reaſonable manner and without lacheſs ; for if. ſo, 
the infant ought to reimburſe him in that ſuit, eſpecially, in_a 
caſe of this kind where every thing as to the account and ma- 
nagement of the infant's eſtate was under the direction of the 
court. As to the colluſion and concealment mentioned, it is a 
ſufficient anſwer thereto, that (0384 matter was referred to the. very. . 
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& | : dae Maſter, before whom the account was, and before whom 

on Berry admitted this ſum to be in his hands. If there is colluſion 

ch benen an executor and another perſon, as to playing over 

7 Ipert of teſtator's eſtate into the hands of that other, both would 

on be liable to make ſatisfaction; but at the hearing no ſuch fraud 

14 7 or colluſion was made out, as was ſufficient to charge Hull and 3 
p- inake him anſwerable; which was the ground of my determina- A 


tion; not upon any general principle that an affignee or perſon liable, unleſs 


"A 1 taking ſecurity of an eſtate from an executor is not to be anſwer- colluſioa. x 
b. 1 able. I do not know, that there can be any ſuch principle in 

re thbeſe caſes; they all depend on circumſtances; and therefore my . 
„ 7 determination in Nugent v. Giffard was grounded on a caſe in Ver- 

y non in Lord Couper's time, where the court had in their decree 

Ir laid, that contrivance appeared between the executor and aſſi Ignee 

22 Pofk the mortgage to make a devaſtavit; and wherever ſuch contri- 

d vance appeared, notwithſtanding any of thoſe determinations, 

it the court would hold the affignee liable, But I was not fatisfied / 

= in Nugent v. Giffard, that there was ſcflicient evidence to come 

d up to the ground of Lord Cowper's determination; nor was there 

. in the preſent caſe. Next there does not appear any lacheſs or 

8 miſbehaviour in carrying on the ſuit ; its being heard on requeſt 

. © of the defendant is no proof thereof ; for that they could not 

e © help; and might not upon further inquiry chuſe to bring it on 


8 = themſelves. The ground of the proceeding againft Hull plainly 
aroſe after that report from the inſolvency of Berry. They have 
done nothing but what a man would do in his own caſe : and 
though it has turned out unfortunately, the court will not ſay, 
they ought to bear the coſts. The Maſter upon thoſe references 
to inquire does not perhaps look ſo far, as he ought, and reports 
it a proper ſuit ; that is not a reaſon, if afterward found impro- 
per, to make the Prochein Amy pay the coſts. I have known 
bills to eſtabliſh the cuſtom of manors: It has been referred to 
a Maſter to inquire, whether it was for infant's benefit to carry 
1 it og: the Maſter can go only upon probabilities; nothing is ſo 
uncertain as the evidence of ſucli cuſtoms : that bill may be diſ- 
miſſed. If it ſhall be ſaid, that the receiver and Prochein Amy 
: ſhall bear the coſts of it, nobody would undertake the manage- 
— ment of fuch an eſtate of an infant. The petitioner therefore 
aught to be allowed this. 
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general direc- 


Caſe 160. Champ verſus Mood, July 28, 1752. 
| Lok D CHANCELLOR, 
Iatereſt not > ESERVATION of further directions in general hath not 
pomp 1A been taken to reſerve intereſt ; and intereſt ought to be ex- 
| general dircc. preſſſy directed by the decree to be reſerved, I do bot ſay, but 


law. 


general directions will be taken to include coſts, intereſt, 


ſte. * 
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|#+ may have notice and attention to that matter fo re ſerved, that his 
iti | report may be 66: 0 to it. 
|: 
4! Caſe 161. Ex Parte Watkins, July 29, 1 75 a, 
Guardian. ETIT I ON that the court ſhould appoint a guardian of the 


perſonal eſtate of Anne . 


— ——— —ñ— — — - 
Y 1 
. G 


r — P 0 


feſt £ 


LorD CHANCELLOR. 


gee "436 
— — ——— — — ——— — 
3 N - 66% — — I 2 
4 q q 


EO 1 ere ge me ts RT er bo, nn. 


— . rs : 
— ww; F — 
„ — 
— — r 1 
E . 


— 


— — mY 
— — 4 — ——＋ 
28 


— 
9 
— 


4 1 
— r ˖ — — — 
w Woe. yo oo. 
5 NICE IR 
* - : 
1 ” 


te 
n * . 4 4 

a 44 » e wats 2h AN 2 

. ——— — — ——— — 
5 - — 8 


tions, unleſs there may be a caſe, where it has been pointed out in the cauſe, 
altertrial at perhaps the court would take intereſt to be reſerved on ſuch ge- 
neral directions. After a direction of a trial at law reſervation of 


every thing: but in the common caſe of reference to a Maſter it 
is taken to be otherwiſe. The reaſon I take to be, that the 
queſtion of intereſt ſhould be pointed out to the Maſter that he 


A petition may be without bill filed: there is no perſon be- 
fore the court who has any legal rigbt; no teſtamentary guar- 
dian ſo as to be valid; neither father or mother. The governor 
1 of the Leeward 1/iands appointed a guardian ; bat that fails, as ſoon 
l i as the infant came to England. An inſtrument is ſet up, by 
1 which the infant names a guardian: but the infant, though, 
fourteen, has no right to do ſo, becauſe ſhe has no ſocage lands. 
If ſhe had, the court would not ſuffer the infant to be bound by 
ſuch an act, but turn it rather the other way; as held lately by 
| His Lordſhip in the cale of Mr. Locker, who of the age of eigh- 
16 teen had appointed a guardian under his hand. If then no legal 
1 right, it devolves on the court, which can now appoint, the in— 
1 fant being reſident here. The application is made to avoid ex- 
pence ; and the queſtion is, which of the parties applying 1s 


111 is not proper for me to determine ; it muſt go to the Maſter. 


Bickbam 
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Bickham 0er/us Crols, 7 uly 29, 1752. Caſe 161. 


N petition, the queſtion was, whether intereſt ſhould be 
carried on upon the whole ſum reported due for principal, 
intereſt, and coſts? | | 


Lord Chancellor ſaid, there was no inſtance of the court's com- Intereſt com- 

puting intereſt on coſts except as to a mortgage. It was certainly puted on coſts, 
the ſtrict rule of the court, that where mortgagor came to re- 

deem, and mortgagee to forecloſe, and afterward there 1s a report. 

computing what is due for principal, intereſt, and coſts, all that 
is conſidered; as one accumulated, conſolidated, ſum ; and if the 

court enlarges the time, and it goes back to the Maſter to com- 

pute ſubſequent intereſt and coſts, the Maſter reports the ſubſe- | 
quent intereſt on the whole ſum. The ground of that he took to | 1 
be, that the mortgaged eſtate is a pledge for the money. The 

court gives relief contrary to the rule of law, (for at law it is ab- 
ſolute) and can do it on ſuch terms, as the court thinks fit, If a 

perſon comes for enlargement of time, that is a favour, granted 

by the court not only beyond what the law, but beyond what 

the decree, allows; and computation of intereſt ſhall be for the 

whole : but in ſeveral other caſes, as ſuppoſe it was on a perſonal 


demand, as on a bond, to be relieved againſt the penalty, and 

that on payment of principal, intereſt, and coſts, there ſhould 

"8 3 f | Wo. . . . 

= be relief, and afterward there 1s ſubſequent intereſt, he did 

not know, that the court carries on the ſubſequent intereſt 
oa the whole ſum reported due for principal, intereſt, and "—M 
cCoſts. In other caſes it happens more frequently; as on an 

XF Aacocunt taken, and for performance of a truſt decreed, a general 


report is made by the Maſter of what 1s due to creditors, and 

"I creditors are of a different nature; they afterward come for a 
== ſubſequent computation of intereſt; he took it, that the Maſter 
= does not carry the ſubſequent computation upon the whole. He 
very well knew, that if ſome of theſe creditors are mortgagees, 
and they come to the court for a ſeparate report, the court ſome- 
* times puts it on them to conſent, that notwithſtanding the ſepa- 
fate report that ſhall not carry intereſt on the whole ſum: but 
did not know, that the court puts theſe terms on other creditors 
except mortgagees. In performance of the truſt of a real eſtate, 
where ſeveral debts are to be preferred, this muſt have occurred 

in ſeveral inſtances. The court only directs ſubſequent in- 
tereſt to be carried on, and leaves it to the Maſter, except as to 
mortgagees, 1n which the compound ſum always carries intereſt: 

yet the court always conſidered that as in their diſcretion: and 
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that diſcretion introdaced, what he did ſome time ago as to "OY 


variation of intereſt, 
But it being apprehended that the practice was to 8 in- 


OT. 2D tereſt on the whole ſum, His Lordſhip ſaid, he would conſider in 


Powis, 17 50. What manner the ſubſequent intereſt ſhould be carried on; and 


Alter ward * I was informed) directed it to be cartied on the 


Caſe 63. ' Earl of Pomfret wer 1s Lord Windſor, Fulp, 30, 


0 75 OTE) \ 
es: | HE end of the bill was in right of 14 Pomfret, plain- 
ſons in poſſeſ- tiff's wife, to have a general account of the perſonal eſtate 


deen and of her father John Lord Jefferies, and as connected with that, 


non- claim | 
thereon, the to have an execution of a truſt for raiſing 20,000 J. out of a real 
legal eltate . eſtate, which when raiſed was by that truſt and a private act of 


b truf. 
1 parliament paſſed on it to becomy part of the perſonal eſtate of 


not an equita- Lord Te Heries. 


ble charge un- 
der the deed 


of truſt, The material facts conſtituting the caſe, on which the plain- 


though after tiff's demand aroſe, were, that Lord Yeffertes, before the revolu- 
8 tion, intermarried with Lady Pomfret's mother, ſole daughter and 
heir of Philip Earl of Pembroke, and in that right was intitled to 
a very great real eſtate in ſeveral counties. It did not appear, nor 
was it alleged throughout the cauſe, that on the marriage any 
ſettlement or articles were entered into, but after the marriage 
things ſtood in the ſame way until 1697, when the truſt, upon 
which the valuable part of the plaintiff's demand aroſe, was cre- 
ated; and then the family took it into conſideration to make mu- 


tual ſettlements ; by one of which Lord Tefferies was to make a 


ſettlement of a real eſtate and jointure for his wife, and on the 


other fide ſhe was to make a ſetilement of her eſtate, by which in 


default of iſſue ſtill ſhe would be miſtreſs of it, but to be charged 
with 20,000 /. to be raiſed out of that eſtate in nature of a por- 
tion Lord Jefferies was to have with her, but to be applied to par- 
_ ticular truſts. By that ſettlement by Lady Jefferies three eſtates 
in Monmauih, Wilts, and Glamorgan, were conveyed nominally : 
but the Miliſtire eliate was not matcrial to-the preſent conſidera- 
tion, the family never being in poſſeſſion or claiming any part of 
it, going along with the male branch of the Pembroke family : fo 
that this was to be confidered as a conveyance only of the other 
two eſtates, as it was in effect. They were thereby conveyed to 
three truſtees in fee, of whom Sir John Trevor was one. The firſt 
truſt was on the Monmouto eſtate to ſell it with all convenient 
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7 ſpeed, and by the money ariſing and by the rents and profits until 
22> ſale they were to purchaſe in an annuity, if the premiſes appeared to 
be charged therewith ; and then to pay off portions with which 
> the premiſes ſhould appear charged; then to pay off the debts of 
Lord Pembroke; and atterward to raiſe 20,000 J. as and for the por- 
tion of Lady Jeferzes, and for the uſe and benefit of Lord Feferter, 
in manner following: firſt to be applied to cl-ar the lands ſettled in : | 
jointute on Lady 7eferzes, and particularly a mortgage which was 
on that eſtate, made by Lord Chancellor Jefferies : and out of the 
reſidue of it they were, if they thought fit, to pay any charge for 
portions or maintenances of the ſiſters of Lord F«ferizs or other in- 
cumbrancers: but there was a direction, that they ſhould not be 
compelled to pay off the ſaid portions and maintenances, unleſs 
they thought fit: and after payment of the ſaid mortgage-money 
and of the portions and maintenances, if they thought fit to pay 
them, the ſurplus to Lord Tefferzes, his executors, adminiſtrators, 
and aſſigns. Then a direction how the refidue of the Monmouth 
eſtate was to be ſettled. Afterward the truſt was declared of the 
Wiithire eſtate, ſuppoſed to belong to them: but it was entirely left 
to the diſcretion of the truſtees, whether they would make any uſe 
thereof, and to which they were not to be compelled in a court of 
equity or otherwiſe, The next truſt was as to the Glamorgan eſtate, 
now in queſtion, to ſell it, and with the money ariſing and the 
rents and profits until {ale to raiſe 4000 /. of which 1000 J. was to 

be paid to Lord Jefferies himſelf; 3000 l. to his wife to her ſeparate 
uſe, or of ſuch perſon es ſhe ſhould appoint; and next that if the 
money ariſing by ſale of the Monmcuth eſtate, and alſo of the Vilt- 
ſhire eſtate if they thought. fit to uſe it, ſhould not be ſufficient to 
raiſe the 20,000 J. then the truſtees ſhould out of the Glamorgan 
eſtate raiſe ſo much as ſhould not be raiſed by ſale of the others: 
and when this 20, 000 J. was made up, there was to be an end cf 
this truſt. | | 


After the execution of this deed they had iſſue a daughter in 
1698. In 1702 Lord Tefertes died inteſtate, His widow took 
adminiſtration, and ſoon after in 1703 intermarried with Thomas 
Lord Windſor ; who thereby ſtood in her place as to adminiſtration 
of Lord Fefferzes's eſtate and the powers over that eſtate, and alſo 
came into poſſoſſion of ſuch real eſtate as ſhe was intit'ed to; which 
was the whole of her real eſtate ſubject as to thoſe charges, as Lord 
Fefferies died without iſſue- male; and alſo had the power of guar- 
dianſhip of the infant, then of very tender years, and the manage- 
ment of her affairs, : | | 
Soon after this marriage in 1703, Lord Windſor levied a fine of 
the wife's whole eſtate, particularly of thoſe eſtates ſubject to the 
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ttuſt of the deed of 1697, they being in poſſeſſion of the IM 
and having continued. in poſſeſſion in her right from the death of 
Lord Yefleries. The uſes of that vine were declared to Lord Wind- | 


for and his heirs. 


Two bills were brought for demands out of Lord Jefferies s eſtate, 


and debts which he owed. A private a& of parliament was ob- 
tained in 1708, which related to ſeveral matters; the principal and 


longeſt part to the eſtate of Lord Chancellor Yeffories : but it alſo 
took up the conſideration of the truſt of the eſtates, created by the 
deed in 1697, which deed is particularly recited in the act: and 
ans was this clauſe therein, that for preventing all controverſies as 
to this 20,000 /, it was declared and enacted, that it ſhall be taken 
to be part of the perſonal aſſets of Lord YFefferies, and liable to pay 
his debts, and to reimburſe Lady Vindſor two ſums which ſhe al- 
lowed and deducted out of the value of her Jointure toward diſchar- 
ging a mortgage made by Lord Chance:lor Fefferies, and portions 


and maintenances, and the ſurplus to be diſtributable according to 


ſtat. of diſtribution, 


After this the creditors of Lord Fefteries brought on their bill to 


a hearing in 1712; when a decree was made by Lord Harcourt in 


this manner; to refer to the Maiter to take an account of the debts 
due to the creditors of Lord Jefferies, and tax their coſts; and in 


order to the diſtribution of the 20,000 J. according to the act of 
parliament, it is ordered and decreed, that ſo much of the ſaid truſt 


eſtate as ſhall be ſufficient to raiſe the ſaid 20,000 /. be ſold to the 
beſt purchaſer, and the truſtees are to execute their truſt by making 
ſuch ſale, and the defendants Lord JYindſor and his wife to join 
therein; and out of the money the wife firſt to be paid before all 
the creditors thoſe two ſums mentioned in the act, and next the 


.creditors their ſeveral demands reſpectively; and afterward it is or- 


dered and decreed, that the reſt of the ſaid ſum be diſtributable ac- 
cording to the Rat. of diſtribution; and the defendant Lord Mindſor 


being in tight of his wife intitled to one third of the reſidue, let that 


be paid to him; and the daughter and only child of Lord Jeffries 
being intitled to the other two thirds, and being an infant, let the 
ſaid two thirds be brought before the Maſter to be put out at intereſt 
for the benefit of the infant; and let the defendant Sir John Trevor, 
who has in ſeveral tranſactions taken care of the infant's concerns, 
have notice when the Maſter is to be attended by the creditors, and 


for placing out the money; and that Lord Windſor come to an ac- 


count for the perſonal eſtate of Lord 7 


A report 
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in the Time of Lord Chancellor HAN DwWIckE. 


A report was made in 1714, by which it appeared, that the di- 


ZZ.reRions in the decree were not in the leaſt purſued; and lord 
ʃVNindſor ſtood out proceſs to ſequeſtration, which iſſues againſt him 
for production of the deeds and writings of the eſtate. In 1917, 
Sir John Trevsr died. In 1719, the infant attained her age, and 
in 1720, intermarried with the plaintiff, After this it did not ap- 


ear, that any care was taken as to the proceedings in thoſe cauſes: 


| but Lord Windſor continued to pay the debts of Lord Jefferies in 


the country and in a private manner: nor was any account as to 


this laid before the plaintiffs on their marriage. In 1729, Lord 


Hindſor mortgaged this Glamorgan eſtate to Benjamin Haare. In 


1733, Lady Windſer died. In 1739, Lord Windſor died, having 


by his will created a truſt upon his real eſtate for payment of debts, 


and made his ſon, the defendant, executor ; who upon the ſale of 
this Glamorgan eſtate under that truſt created by Lord Miudſor, pur- 
chaſed it. There was after this an intercourſe of letters between 
the defendant and the plaintiffs and the ſolicitor of the plaintiffs: 
but the bill was not filed until 1746. 7 


For plaintiffs. It is ſeldom that a demand at this diſtance is ſo 


well eſtabliſhed. It is a good demand under the deed, as part of 


the effects of Lord Jefferies, purchaſer of it under a ſettlement: 
but after ward eſtabliſhed both by the act of parliament and decree. 


There are four general objections. Firſt that the fine and five years 


nonclaim are by the ſtatute of fines an abſolute bar: but conſidering 
it firſt as a fine to operate in point of law, and as if now argued in 
a court of law, it is null and void, and never affected the legal eſtate 


in the truſtees. If one, after notoriouſly turned out of poſſeſſion, 


will continue ſo long without aſſerting his right, he ſhall be barred: 
but he muſt be turned out of poſſeſſion, diveſted, or put to a right, 
ſo as to be called on to bring his action. Therefore no fine by te- 
nant for years, life, copy, or will, the rent being paid all the while, 
will bar the landlord. So where privity of eſtate; as in tenant for 
life, remainder for life, tenant in tail remainder in tail, the poſ- 
ſeſſion is in privity. Then the poſſeſſion of Lord and Lady Mindſor 
is the poſſeſſion of the truſtees, and would be fo in point of law. 
They come in in privity, and are allowed to have poſſeſſion of the 
eſtate by permiſſion of the truſtees, .whoſe duty it was to permit 
them.; ſo that at law they were only tenants at will to the truſtees, 
and have done no act to diſaffirm the title of the truſtees; it is in- 


cCident to all mortgages to let mortgagor continue in poſſeſſion as 


long as intereſt is paid; and no fine can bar mortgagee, becauſe 
mortgagor muſt be conſidered as tenant at will to him, and in pri- 
vity of eſtate. Lady Y eries was in effect mortgagor of this eſtate; 


for the deed was made to ſecure this debt of hers on the death of 


Lord Jefferies: ſhe continued in the ſame way, intitled to the 
equity 
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equity cf redemption and to the money ariſing frem it; to one 
third in her own right, and to two thirds as truſtee for her davgh- 
ter. The intent ct this fine by her and her ſecond huſband was to 
put that equity, ſhe had in her own right, in him; a mere dona- 
tion of her to him, who took it as a volunteer; and by his will 
peaks ſo. Being an equitable intereſt it could not be conveyed to 
him but by fine; the deſign could not be anſwered otherwiſe. 
Then this fine cannot be now ſet up contrary to that deſign, and be 
ſaid to turn the truſtees eftate to a right. The general rule of law 


is, that a fine operates according to intent of the parties, and not 


further. There is no evidence, that they meant a diſſeifin of the 


truſtees ; they all along aver the contrary, in their petition upon 


O 


obtaining the act of parliament, in their anfwer to the creditor's 


bill; and both the legiſlature and decree conſidered it as a ſubſiſting, 


continuing, ſettlement, not as barred; and eſtabliſh it. Lord 


Mindſor, as long as he could, kept off the ſale of this eſtate decreed, 
as knowing that the reſidue, after payment of the creditors would 
be brought into court for the infant's benefit. The court directed 


a receiver: this fine then muſt be a diſſeiſin of the court; mult run 


againſt that poſſcſſion, the court had for benefit of the infant; like 


the late caſe of Lord Portſmouth v. Vincent, where an eſtate was 
ſtolen out of poſſeſſion of the court, and a fine and length of time, 
38 years of poſſeſſion, inſiſted upon: Your Lordſhip held, it ſhould 


not bar, being founded in fraud; and that is another ground to ſet 


aſide this fine in a court of law, that it is covinous to deſcat this ſet- 
tlement. Farmer's caſe, If there ſhould be any doubt in a court 
of law, there is none in equity. Truſtee cannot levy a fine to de- 
feat ceſluy que truſt; for every one in poſſeſſion with notice of the 


truſt is a truſtee; and c/tuy que truſt has nothing to do with the 


poſſeſſion : but it may be reſted on this, that in point of law it is 


no bar; for they were in poſſeſſion in privity of this deed. No 


one can be diſſciſor who comes in in privity of another, It is a 
maxim of the Roman law, that none can change the cauſe of his 
poſſeſſion; becauſe it is a fraud; does not give the rightful owner 


notice; and if the parties at time of the fine bad nothing, being 


only tenants at will to the legal owners, it is void, and cannot after 
be made good, Sefin's caſe, though a voidable act may. The 
ſecond general objection is the diſtance or length of time at which 
this demand is made, whether, laying the fine out of the caſe, that 
is any bar by any pokitive rule of law. No ſtatute of limitations ex- 
tends to it: the legal eſtate remains ſtill in the heir of the truſtee, 
who cannot keep it. The court muſt ſay on what terms, that 
muſt come out of him ; which cannot be without ſatisfying theſe 
truſts, The firſt view in which length of time may be of weight, 


is, where it farniſhes preſumptive evidence of ſatisfaction. It never 


pays a debt: but will in many caſes preſume payment : as where 
no demand is made on a bond for eighteen. years, a jury will pre- 
1 „ ſume 
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ſome payment. So of a legacy, and the acquieſcence not being 


accounted for, this court will preſume: which will ſtand until 


the contrary appears. If there is any appearance of this debt being 
paid, length of time would have great weight; but there is no ſug- 
geſtion of it: not ſo much as a belief formed. The late Maſter of 
#he Rolls ſaid, that where defendant inſiſted on length of time, 
but could not form a belief whether it was paid or not, the court 


would not form a belief of it. It is indeed long fince Lady 


Pomfret came of age; but ſeveral accidents fince account for it : no 
care was taken from Sir John Trevor's death. Until 1736. the had 
no notice of this demand. The plaintiffs then went abroad for 


above three years; during which and ever ſince it has been under 


treaty. A ſecond view, in which length of time may be material, 
is, where it would lay the parties, againſt whom the demand is 
made, under great difficulties ; but with this reſtriction (which is 


a third view) to whoſe fault the acquieſcence is owing : for the party 
cannot benefit himſelf by that acquieſence, into which he unjuſtly. 


Heceives another. If ſome hardſhips were to fall on the defendants 
by this length of time, it was owing to the miſbehaviour of Lord 
Mindſor. The third general objection, in which all the defendants 


are concerned, is as to the intereſt, the rate and from what time. 


It will clearly follow the principal, as a ſatisfaction for detention of 


the demand, a charge by way of portion on a real eſtate, out of 


which it is payable and to be raiſed immediately. Then until raiſed, 
Lord Windſor, who received the benefit, muſt pay the intereſt. 
The land is the debtor; the perſonal eſtate of Lord Feferes the 
creditor, A charge of a preciſe ſum on land carries intereſt always, 


From the report the reſidue of the 20, ooo i. became liquidated: but 
it ought to carry it from the act of parliament or decree; and not 


leſs then the preſent legal rate. The next head of objections are 
thoſe peculiar to ſome of the defendants; which, if good, will co- 
ver the whole of theſe affets from this demand, The firſt is by the 
repreſentatives of Hoare, whether they have a right in this court to 
have his mortgage preferred to the plaintiff's demand ? They have 
no legal eſtate in them nor in any truſtee for them. Then having 


nothing but an equity as well as the plaintiffs, the court muſt decree 
according to the prior equity, Butif they had the legal eſtate, they had 


notice, and ſo muſt become truſtees, Perhaps the act of parlia- 


ment, becauſe private, may not be notice: but there is a decree, 


which has been determined to be notice. 2 C. C. 48. A ſuit in 


equity is ſuch a lis pendens as to affect all mankind ; which, though 
a hard rule, holds, becauſe it is otherwiſe impoſſible to come at 
Juſtice. Then a decree, which is to be carried into execution, is 


fuller notice than a ſuit. But if there was not this conſtructive, 
there is actual, notice; as notice to the ſoligitor or perſon tranſ- 


acting always is as well as the party himſelf; and that would ap- 
pear, if they produce the copy of this deed in 1697. and the ab- 
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Hcare admit, they found in his cuſtody, and that they were laid 
before his counſel, If they do not produce, notice, which is char- 
ged, will be preſumed. That is the conſtant rule ; and has been 
ſo ruled by Lord Chief Baron at Niſi prius upon the not producing 


ſhop-books. Next as to Clavering's mortgage made afterward by 
Lord Windſor, the eſtate is thereby taken ſubject to Hoare's mort- 
gage expreſsly: nor have they a legal eſtate of any ſort, not even 
under this colourable fine, but take a mere equity. Another parti- 
cular defence is by Lord Windſor as purchaſer of the Glamorgan 


eſtate ; but whether or no that was fait and for a full price, be had 
undoubtedly notice. | f 


For defendants. Defendunts admit, this was is originally part of 
the perſonal eſtate of Lord "Jeferzes; but inſiſt on plaintiffs ſhew- 
ing, that this reſidue of it ſtill remains not applied in a courſe of 
adminiſtration to anſwer prior demands; for if thoſe are ſufficient 
to exhauſt the whole, the plaintiffs 8 no right. Courts of 


equity diſcountenance ſuits for old, ſtale accounts. Preſumption 
from length of time is uſed by the law for the ſake of publick 
peace and quiet, (which is the ground of the ſtatute of limitations), 
and that otherwiſe it were to do juſtice but by hazard, eſpecially 
here where the ſum is not ſpecifick or liquidated. On theſe two 


principles are bonds, legacies, and judgments preſumed paid, mort- 


gages ſatisfied, and ſo the whole equity of redemption and right to 
an eſtate is given up after letting mortgagee continue in poſſeſſion 


twenty years. Length of time will preſume a fine, recovery, te- 


nant to præcipe, or even an act of parliament, and deeds to be ex- 
ecuted. A merchant here ſends over to his correſpondant an ac- 
count ; if not objected to, it is preſumed right. In conveyances of 


real eſtates after twenty-five years livery of ſeiſin is preſumed. There 


is a bar from a poſitive rule of law, conſidering it as an action of 


account which muſt be within fix years after infant attains his age. 


Eg. Abr, 304. The queſtion is not, whether the plaintiffs have not 


"IE is demand, but whether this 20,000 /. has not been ſa- 
tisfied in the way it ought ; for then the plaintiffs have no de- 


mand, and leugth of time will preſume it properly adminiſtered. 
Lady Pomfret muſt have had notice of this ſettlement : this is not 
S caſe, in which defendants are to prove notice. Lord Windſor 
might pay the debts without ſelling the eſtate; and it cannot be 


thence inferred, that endeavours were uſed to prevent her from 
knowing her right. The next defence is from the effect of the 


fine levied upon her thinking proper to ſettle this eſtate on her huſ- 


band, and of the nonclaim. It is ſaid to be no bar, becauſe this is 


a truſt. It would be laying down the rule too general to ſay, a fine 

would not bar a truſt : ſuppoſe an eſtate in truſt for A. and his heirs, 

who | is in poſſeſſion, and conveys to another for valuable confidera- 
| tion: 


ſtract of the title deeds of this eſtate; which the Co of 
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in the Time of Lord Chancellor HARDPwIckE. 


tion : that other has only a mere truſt: a third perſon gets into 
poſſeſſion, and, while he enjoys it wrongtully twenty years, levies a 
fine: if he, who had the legal right originally, was to bring an 
action at law or ejectment, he could not recover. If he could, a 
fine would amount to little in moſt of theſe eſtates, which are pur- 
chaſed, as the legal eſtate often cannot be got in. Eſtates in truſt, 
as moſt in this kingdom are now, depend on poſſeſſion, which 
is good againſt the owner of the legal eſtate. So likewiſe as to 
any claims and charges out of the eſtate, which muſt alſo be bar- 


red. It is ſaid, a fine bars only according to the intent: but it 


may be uſed for every purpoſe to ſupport that, for which it was 


levied. The breaking through this would break through all equi- 


table fines, on which ſeveral eſtates are held. But though from the 


privity it ſhould not be a bar as to Lord and Lady Winaſor, the 


ſubſequent purchaſers ſhall have the full operation of it, when they 
come in, and the nonclaim run from thence. The general princi- 
ple, why a court of equity will not relieve againſt purchaſers for 
valuable conſideration, is not, becauſe they have the legal eſtate, 
but becauſe it will not for the ſake of another, who has no better 


equity, take away from him that which he has equitably purcha- 


ſed. It is miſtaking the rule to ſay, the prior equity ſhall prevail ; 
for the defendants are purchaſers for valuable conſideration, inſiſting 
that the plaintiffs have no right to come againſt them for aid in a 
court of equity; and if they had pleaded their purchaſes, the court 
would not inquire, whether or no they had the legal title, but whe- 
ther the money was paid, &c, Notice is not to be preſumed, and 


is not ſhewn, If one directed to produce books, which will be 
evidence againſt him, will not, as he ought, the preſumption in a 
court of law will be againſt him: but that is not the caſe of pur- 


chaſers for valuable conſideration without notice, whom this court 
permits to conceal deeds and writings. It does not appear, when 
the copy and abſtract came into the cuſtody of Hoare ; and it might 
be after his mortgage. The letters of the defendant Lord Windſer 
to the plaintiff and his ſolicitor, offering to come to an account and 


a reference, are no admiſſion. It only means to refer the determina- 


tion of the bar from length of time. As to intereſt, this is a reti- 


due of perſonal eſtate and aſſets, which do not carry intereſt, 


Lord Cbanceè lor allowed an objection made to the reading receipts, Evidence. 
roved viva voce at the hearing, to ſhew certain debts of Lord Hb viva 


Jefferies paid by Lord Windſor. On glene adminijiravit the defen- Rs 
dant muſt ſhew ſomething, that ſuch a debt was due; and perhaps where there 


15 a right to 


after ſuch a diſtance of time ancient receipts may be reaſonablc 
Cros examine. 


evidence, that there was ſuch a debt: but as to proving exhibits 
Viva Voce it is a certain, eſtabliſhed rule, that you can only prove 
the handwriting of the perſon to that exhibit, or the handwiiting 


of the witneſs : but cannot enter into any examination whatever, 
that 
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CASES Argued and Determined 


that will admit of a croſs examination. Then ſuppoſing theſe re- 
ceipts might be ſome evidence of a debt due from Lord 7effertes, as 
otherwiſe his iepreſentatives would not pay the money, that is a 
fact, the plaintiffs ought to have liberty to controvert; and thete- 
| fore it ought to be examined in a proper manner, where there may 
be that liberty ; for ſuppoſe, the plaintiffs have a witneſs to prove, 
it was the debt of Lord Windſor or his wife, they could not call that 
witneſs here: therefore that very right, the plaintiffs have to con- 
trovert, and croſs examine, is an objection to the reading theſe vita 
voce : not but that Lord Windſor may have the benefit of them 
ſome way or other. 


His Lordſhip ok time to conſider of the cauſe; and ſaid, it was 
material to ſee certain fines ſaid to be levied; becauſe whoever 
claimed as purchaſers for valuable conſideration without notice, were 
not bound by the recital in the act of parliament, which was not 
a 3 28 to bind all mankind: and now delivered his opinion. 


I directed this cauſe to ſtand over for judgment, not for any mate- 
rial doubt in my own mind concerning the Juſtice of the caſe, but 
in ſome meaſure to give opportunity to the plaintiffs to ſupply a 
formality in evidence; and alſo as I faw the caſe attended with ſuch 
particular circumſtances, as would require ſome ſpecial direction to 
attain juſtice, which would require conſideration z and alſo as the 
cauſe conliſts of a great variety of facts, _— of which are not with- 
out intricacy. 


The material part of the caſe ariſes on the deed of truſt in 1697, 
by which the truſtees have the inheritance in them. The truſts are 
declared dividedly and in a different manner: though they amount 
at laſt to the ſame purpoſe. The prior charges to the raiſing the 
20,000 J. are all uncertain and in the dark; and the truſtees had 
a diſcretion, if they thought fit, to exonerate Lady Jeffertes's 
jointure from thoſe charges. By the act of parliament this truſt is 
enacted to be carried into execution, and the money raiſed; and ſo 
it is ordered by the decree, which is a very uncommon one, and 
particular care taken in giving the directions. 


Upon che ſtate of the caſe there are two general conſiderations, 


Firſt the nature and original right of the plaintiff's demand; 
which is to be rather mentioned than conſidered, being as plain as 
can be, a bill for a common, ordinary, relief in equity by a child 
for an account of the perſonal eſtate of her father, and to have a 
diſtributive ſhare of it according to the ſtatute; and, as one part 
conſiſts of a truſt of a real eſtate, to call for an execution of that 
truſt, 
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Bat the material conſideration ariſes on the ſecond head, to be 
| Flvided into ſeveral parts upon the objections and defences to this 
demand, of which ſeveral kinds are ſet up by way of bars, 


Firſt all the defendants inſiſt on the fine and nonclaim, which 
Has ariſen thereon: but I am of OPINION, there is no colour for a bar 
from thence either in law or equity. Firſt, to take it as it ſtands at 
common law, it was a void fine; and any perion might plead 
thereto, that partes fins nibil babuerunt ; for after the ſecond mar- 
riage of Lady Jefferies they continued in poſſeſſion ty permiſſion of 

the truſtees, who had undoubtedly the legal eſtate in them upon 
ſeveral truſts, particularly to raiſe this 20 cool which was an 1n- 
cumbrance therefore on this eſtate. Then in point of law they 
were tenants at will to thoſe truſtees; and therefore the poſſeſſion 
of Lord and Lady J/ind/r after the marriage; and of her betore the 
marriage, was the very poſicthon in confideration of law of the 
_ truſtees. Then what do they do, being thus in poſſeſſion ? They Fine by te- 
do no act to change the nature of it, but barely levy a fine: this 1% Near 5 
then in conſideration of law 1s only a fine by tenants at will to the ſeifin. 
truſtees, and conſequently void according to all the determinations ; Otherwiſe of 
as in Farmer's caſe, 3 Co. Safjin's caſe, 5 Co. This proves, they 3 
meant nothing by the fine but to paſs what they might ; for if they 
meant a wrong thereby, they muſt have taken another method; 
as this could not work a diſſeiſin on the truſtees and turn their eſtate 
to a right, while they were tenants at will to the truſtees. This 
way indced they might do it according to the diſtinction taken in 
ſeveral caſes, particularly in Dormer v. Parkhurſt, if they executed 
a feoffment on the land; becauſe it is a feoffment on livery, which 
is notoriety to the truſtees, and puts it on them to make entry to 
avoid: but that not being done, things were juſt as before: no 
ellate was gained to them by wrong, nor the eſtate turned to a right. 
| Beſide thoſe general caſes aforeſaid, there is Focus v. Saliſbury, Hard. 
400 in which the opinion of Lord Hale as to the privity between 
leſſor and leſſee, where the fine ſhould not bar, 1s very material to 
this, he comparing that caſe directly to a mortgage; and here is as 
much privity, as can be. This then has clearly no operation in 
bpPoist of law; and indeed the acts ſubſequent to the fine explain it 
WE to the contrary, and ſhew, it was not the intent of the parties to 
ii the fine to diſſeiſe or bar the truſtees, vg. the private act of parlia- 
ment obtained after the fine by Lord and Lady Windſor for an exe- 
cution of this truſt, and the decree in a ſuit to which they were par- 
ties, and did not complain thereof. All theſe caſes amount tothe caſes 
put in Farmer's caſe, where the paying the rent was held evidence of 
no diſſeiſin of the leſſor, as paying the rent admitted poſſeſſion of the 
leſſoer. 1 agree to what the defendants inſiſt on, that the purcha- 
= fers coming in fince ought to have the full benefit of the operation 
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of this fine; but they cannot have more than the operation of it. 

As this fine was a nullity at firſt, nothing arifing from length of time 

| Nonrlaimon can mike it good; and nonclaim on a void fine amounts to nothing, 
s coo kae ot s no effect at all, There is no difference in that reſpect from 4 
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| no effect. 1 
| length of time: but in caſes where the fine was good in its original, 
| and the parties to be barred by the ſine have different times to enter, by 
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On fine by there is a prolongation of the fine for that purpoſe in the caſe of IM 


158. nr For life, fines; as in a fine by tenant for life, which as ſoon as levied ope= 
re verſioner 25 
de rates a orſeitute, and the remainder man or reverfioner may enter 
un. five preſently, but 1s not bound fo to do; and therefore the law gives 


ER] him five years after death of the tenant for liſe, becauſe he has no 
| reaſon to look until the natural determination of the eſtate: but I 
know no other caſes, in which the law will give different times of 
Where a fine entry ON nonclaim on n the foot of fines, I will go ſtill farther; that 
no bar ig It this had been a bar in point of law to all intents and purpoſes, it | 
3 5. would be none in equity: my reaſon is this. Lord and Lady Mind- 
or were in nature of morgagors of this eſtate; continued in poſ- 

ſeſtion juſt on the ſame foot as a mortgagor continues in poſſcfiion, 

Morigegee before mortgagee enters, who may enter on him at any time. 
by fue by | This incumbrance has the effe:t of a mortgage: then it is a certain 
mortvagor in doctrine in this corut, that a fine by mortgagor in poſſeſſiop, can 

peieflion. not bar mortzagee ; and that is the caſe put before mentioned by 

Hale. The cate of this fine is {till ſtronger than almoſt any that 

can be put, for this particular reaſon Lady Windſor, who levied 

the fine, was in the nature of truſtee of this very ſum of 20,000 /, 

which was the charge; for executors and adminiſtrators to many 

purpoſes, though not to all, are in this court conſidered as truſtees, 

She was adminiſtratrix to her Jate huſband, and guardian to her in- 
| fant daughter; both which capacities, the adminiſtratorſhip and 

more ſtrongly the evardianſhip, infer a truſt. She was intitled to 
the 20, ooo]. to pay debts, and diſtribute the ſurplus; two-thirds of 

which to her infant daughter, to whom ſhe was guardian. Then 

being truſtee of this very fund, ſhe does not act, Which is inſiſted 

on to be bar and extinguiſhment of this truſt of hers. On this 
foundation therefore, ſuppoſing the fine good in law, this court ought 
not to ſand by and ſuffer a fine, levied by ſuch a perſon, to bar the - 

equitable right, creditors had to this fund for payment of debts, and 

alſo the infant's; for ſuppoſe, the creditors wanted the reſidue of this 

ſum to pey them, this court would not ſuffer jt to be ſaid, they 

ſhould not come againſt the eſtate becauſe of this fine levied by her: 

it would be abſurd; and if a practice of this kind was ſuffered to 


prevail, a Court of Equity _— as well be aboliſhed by act of | 
| a 
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Length orf The ſecond point inſiſted on is the great length of time, ſince the 
time Low far right to this demand accrued to the plaintiff, This, I own, has the 
a lar in 

ſtrongeſt appearance; but yet not of ſufficient weight to bar this 


Equity tO an 
| demand. It is true, that Courts of Equity do diſcourage ſuits 
for 
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For old, ſtale, accounts, and very rightly: but every caſe of that acconnt ; not 
kind muſt" be conſidered on its own circumſtances, and ought alt en | 
to be determined by the Juſtice and Equity of that par- calling for 
ticular caſe ariſing from thoſe circumſtances. It is firſt to execution of a 
be obſerved, there is no ſtatute of limitation ſtands in the pla in- 3 15 
tiff 's way; for that was not pleaded, or inſiſted upon at the bar. though ſtale 
Next it is clear, that no preſumption of ſatisfaction ariſes from ee 
this length of time, that is to the plaintiffs; for it is not pre- wy 
tended, that any thing was paid to them, or that their right was 


in proper time fully diſcloſed to them. All that is ſaid, 1s, that 


the whole money has been applied to payments of debts of Lord 
= Tefzries. If fo. it is rightly applied; but that does not appear 
to me: but, ſo far as the evidence in this cauſe goes, I muſt take | 
8 it to be otherwiſe : not that I mean to bind the defendants, but | 
XZ then to determine how far length of time ought to prevail in 
2X this caſe, the particular nature of the plaintiff 's bill, and what ap- 
= pears in the former cauſe, ought to be conſidered. Firſt I do not 
tanke this bill to be a mere demand of a ſtale account of the per- 
= ſonal eſtate of Lord Je efferies, but in part for the execution of a 
truſt of real eſtate. It is true, that when executed, it will be- 
K 1 come part of the perſonal eſtate of Lord Yefferies : but ſtill the 
y "2 22 and ſecurity, out of which it is to come, are real. Next 


it appears, that this partakes very ſtrongly of a bill to have the 
3 = ben of a former decree in this court, and for performance 
} IX thereof. The direction there for the general account of Lord 
= Y%efrricss perſonal eſtate is placed a little oddly, but rightly ; be- 
= caule the principal fund for all the purpoſes was the 20,000 /, but 
neither that account nor the creditors proving their debts was 
do retard the ſale for raifing the 20,000/. which as ſoon as 
ZZ raiſed was to be brought before the Maſter for the purpoſes men- 
== tioned, I conjecture (tor it is no more) that ſome objection was 
made at the hearing that cauſe, that the infant was not made 
| party, and that the court over-ruled that objection ; and rightly ; 
becauſe the creditors were not bound to bring the infant, who 
was intitled only to a diſtributive ſhare of her father's perſonal 
eſtate, before the court : but ſtill Lord Harcourt faw a ſpecialty 
in it, that a truſt was to be executed, on which a large ſurplus 
was to ariſe, and would not order the cauſe to ſtand over for want 
of parties, but went on to give all thoſe directions, which would 
have been given, if the intant had been party: for it was but 
| | formality, Then he does not make a decree as if proceeding 
barely on a bill for ſatisfaction of creditors, (for then he would 
only have directed an account of the debts, the perſonal eſtate to 
be applied, and the ſurplus paid to the adminiſtratrix ; which 
would be all that was neceſſary) but, finding the cafe in thoſe 
circumſtances, very rightly directed the raiſing the whole ſum 
not only for payment of the debts; and decreed the truſtees. to 
execute the truſt with juſt ſuch directions as the court ſhould 
ha ve 
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have given, if the infant had been party; much the ſame as giving 
liberty to a perſon to come before a Maſter to claim an intereſt; 
WHICH 15 frequently done in this court to accommodate families, 
and prevent variety of ſuits; juſt as legatees are directed to claim 
legacies. The way taken was to direct Sir John Trevor to be at- 
tended to check the account for benefit of the infant; 


all that could be done, if the infant had been a party. But ſuppoſe er- 
ror in the decree, and that the court went farther than they ſhou 14 


Infancy. 
This court 


may give ex- 


trajudicial 
directions for 
an infant; or 


on a ſtranger's remember in Lord Macclesfeld's s time in the caſe of the late Lord 


application Dudley, on the miſmanagement of his eſtate, a ſtranger came and 


and under- 
taking 2 tO pa 
£0lts, 


(though I think rightly) Lord Mindſor and his wife have not com- 
plained of it: nor is there any appeal or bill of review, nor 
could there be after this length of time. But I do not take it to 


be an erroneous decree; for there are ſeveral things this court 
The court often gives extrajudicial 


may do ex officio for infants. 
directions for an infant, and hears a perſon as amicus curig. 1 


complained of the guardian and abuſe of the infant's eſtate; upon 
this application, and his undertaking to pay the coſts, the court 
directed the Maſter to examine the receiver's_ accounts, to lee 


whether the infant was wronged or not. Beſide, this being 
a bill for execution of the truſt and to have the benefit of that 


ſhare, (which is another conſideration), for ſhe ſues as adminiſtra- 
trix de bonis non of her father, ſtanding in that right alſo. If 


former decree, Lady Pomfret is not barely ſuing for her difturbutive 


then this truſt for raiſing 20, 0007, has not been ted, what 


do? But beſide, 


bar is there from length of time againſt an adminiſtratrix calling 
for an execution of this truſt of the real eſtate, which belongs 


S 
to the adminiſtratcix and repreſentative of the perſonal eftate to 


there are ſeveral other circumſtances in this 
caſe ſufficient to ſurmount this objection from length of time in 
a court of equity; Firſt, the behaviour of the late Lord indir. 


It was his duty after that marriage to take care of the infant of 


which was not done. 
of this court, 
fant were left totally unverformed and neglected, 
wen to Sir John Trevor. - 


very tender years, to whom his wife was mother and ſole guar- 
dian ; and in order to that ought to have delivered an inventory 
of the perſonal eſtate into the Eccleſiaſtical Court; | 


if not, he 
ought to have kept an exact account of it and of the debts ; 
Beſide, the directions of the a 
anxiouſly given for the benefit of the in- 
no account 
taken; the fund not raiſed, nor notice g 
He was preſſed to fell this eſtate immedi ately for raiſing the 
20, ooo]. according to the decree. To that ſale a production of 


the deeds and writings was neceſſary; to avoid which he ſtood 


out to a ſequeſtration, and took all methods to evade the obe- 
dience of the decree in that reſpect. That was plainly the point 


he ſo oppoſed until the death of Sir John Trevor; and then no 


other perſon remained to take care of the infant 8 intereſt except 
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all that power e, ak how his intereſt las, 18 plain. Next 
it is neceſſary upon the head < his behaviour to obſerve, there 


3 and probable evidengs. te did not know of this deed of truſt 


= eil it was found among the effects of Sir John Treior : that is not 


certain, but probable. Next upon this head of behaviour, the 
meſſages on which the defendant Lord Winafor was ſent by his 
father in 1735 to the plaintiffs, defiring fome account to be 
made up, particularly about the time he wanted to ſell to a pur- 


EX chaſer, who inſiſted upon Lady Pomfret's ) Joining; which ſhews, 
that as ſoon as it is neceſſary, a meſſage is ſent to her, but before 
that time induſtry uſed to conceal the deeds and writings. But 
under this head the behaviour of the preſent Lord Mindſor is to 
be confidered ; which is very much to be commended; at leaſt 
Þ until the ſuit came on; and very different from his father's ; 


z which is not to be commended, The defendant's letters to Lord 


# Pomfret and his ſolicitors ſpeak a defire to do juſtice in the caſe; 


| 1 to have it determined in an amicable way; admit, he had been | 
F told, a ballance was due to Lady Pomfret, and that ſhe was inti- 
b tled to an account. The reſult in point of law is ſo ſtrong, that oger to ac- 


if this had been a caſe within the ſtat, of limitation, and that _—_ __ 
tare a cate 


485. 


8 
= was inſiſted upon againſt the account, it has been ſufficient N 


e admiſſion of a title to, and offer to come to an account not 
2 before arbitrators, but in Chancery if the other party choſe it; 
and a great deal leſs has been ſuffered to do on the ſtat. of limitation. 
As to the objection that this meant to refer to arbitrators the de- 
termination of the bar from length of time, and whether within 
the ſtat, of limitation, that is a moſt forced conſtruction : that is 
Never thought of to be referred to arbitrators, but commonly the 
| juſtice of the caſe, and other expreſſions ſhew, it was for the ac- 
count the reference was intended, and was the point under con- 


ſideration. 


to take the caſe out of the ſtat. of limitation; and that here is a of limitation. 


The next defence and bar ſet up, is the purchaſes for valuable Notice. 
conſideration; which are ſeveral. The firſt (becauſe it goes to Second mort- 


gagee with 


the whole) is the defendant Lord Mindſor's purchaſe in 1740 notice of for- 


which I will lay out of the caſe; becauſe, if the plaintiffs are mer, butwith- 


right in the demand on the other point, there is no colour to 
let that prevail, though for valuable conſideration : as it is ad- 


:tice throughout of this demand, admitting that when he pur- 
© Chaſed, he took a collateral ſecurity to indemnify him. But what 
is material, is from the two mortgages, purchaſes pro tant 
Firſt as to that to Hare I am of opinion, there is ſufficient evi- 
dence of notice to him from the admiſſion in the anſwer of his 

Vor. II. . 8 repte- 


out notice of 
a truſt charge 
antecedent to 
mitted by all his letters and other tranſactions, he had clear no- both, of 
which firſt 
mortgagee 
had notice, 
9. muſt take 1ub- 
ject to that 
demand. 
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repreſentatives. No weight is to be laid on the objection, that it 
does not appear, when the copy of the deed found in his cuſtody 
came there; for if a perſon admits a deed in his cuſtody, whe- 
ther as repreſentative or - otherwiſe, it is incumbent on him to 
ſhew when ; tor it is impoſſible for the other fide to ſhew it. 
But there is no doubt of notice. Next as to the ſecond mort- 
gage to Clavering, which was after and with notice of Heare's 
mortgage, it does not indeed appear, there was any notice of this 
demand ; theretore I will take it to be a mortgage without notice 
of it. That will not vary the order and priority of the plain- 
tiff's demand; becauſe notice is admitted of Hoare's mortgage 
and incumbrance, which was prior to Clavering's, poſterior to 
the plaintiff's charge on this eſtate by this truſt, on which the 
legal eſtate continues to this day to the heir of the ſurvi- 
ving truſtee, Conſequently as Clavering muſt take this mort- | 
gage ſubject to Haare's it muſt be taken ſubject to every thing "I 
that was ſubject to. The conſidering the right and order of re- 
demption in this court will prove it. The plaintiffs having a 
prior incumbrance, might compel Hoare to redeem them; which 
if done, Hoare would have a right in both capacities to compel 
Clavering and thoſe claiming the benefit of that mortgage to re- 
deem him or be forecloſed, which muſt be to redeem him as to 
both, not by piece-meal ; not only as to the incumbrance taken 
in from the plaintiffs, but as to the other. A Court of Equity 
would ſay, they ſhould not take away the legal eſtate Hoare 
would then have got from the truſtees, but muſt redeem as to 
Where all the whole. Clavering then could be in no better condition. But in 
« 26404 Lau. this cafe I do not think, there is occaſion to reſort to all theſe rea- 
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ty, qui prior 

| x. aki ſons on the point of notice; for all theſe parties in both mortgages 
e are all incumbrances in, and claim only an equity, the legal 
ave wnere 


35 e bas better e tate certainly ſtanding out in the truſtee. Then the Rule in 
rigut to call Equity is, qui prior tempore potior fure; and as all the defendants 
. he legal as well as the plaintiffs have but an equity, that general rule 
2 ' muſt prevail with this diſtinction (which yet will conclude in 
favour of the plaintiffs) that it bolds only, where none of the 
parties have a better right to call for the legal eſtate than the 
others; for there are caſes, where it is held, that they, who 
have fuch a right, ſhall be preferred. In Brace v. Dutcheſs of 
Marlborough, 2 Will. 495. the general rule only is laid down with- 
out entering into any exception or particularity therefrom ; _— 

in another caſe in Yer. ſuch exception appears. Now in the 
ſent cafe, laying aſide the point of notice, which of theſe — 
ties, all claiming for valuable conlideration, has the beſt right to 
call for the legal eſtate out of the heir of the ſurviving truſtee ? 
plainiy Lady Pomfret; for they are truſtees for her, that is for 
the repreſentative of the perſonal eſtate of Lord Jefferies, which 
the 1s adminiſtratrix de benis non of her father, and in another 


light 


— — ——— — ——ͤ — 


* 

5 4 
5 
: 

*Z 
8 
i 
T2 2 
Wi Þ 
7 
© 
. 
1 
1 | 
U 
; 
| 
. 
| 
b] 
b 


[ 


& 
+: 
* 


3 


tained out of her own eſtate; and further, that the debts paid 
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light as truſtees for her diſtributive part. Then neither of the 
others have an equal right with her; but ſhe has better than any 
other to call for it. | | | 


None of theſe defences therefore can prevail in Equity agaiaſt 
the plaintiff's demand. „ 


The laſt queſtion is as to the intereſt of this, whatever it ſhould 
come ont to be. Lord Jefferies was in poſſeſſion of this eſtate un- 


til his death; after which, and after Lord Windſor on his mar- time: when 


riage with the widow got the whole management, her real eſtate ' 
was the debtor, the perſonal eſtate of Lord Jefferies was the cre- 


ditor, for this ſum, The fund, on which it was charged, pro- Portion on 
duced profits, which might anſwer intereſt; and it was a charge 
of a portion on real eſtate; from the time therefore it ought to nw 
be raiſed and paid, it in his own nature ovght to. carry intereſt, . 
though not mentioned. Though it is not neceſſary to cite caſes mentioned. 
for this. Lord Kilmurry v. Geary, Eg. Ab. 341. was ſtronger than 


this; becauſe it aroſe merely under a power, and has been cited 
in this court, and allowed a right determination. As to the par- 
ticularities of the preſent caſe, the decree has not only directed 
this to be raiſed, but anxiouſly directed the two-thirds to be 
placed out for the infant's benefit. This Lord Vindſor diſobeyed, 
and in my opinion broke his truſt as guardian ; and if the court 
ſhould ſtand till, and let all the profits of this fund be put into 


his own pocket, it would be a ſtrange determination. The next 
- conſideration is, from what time it ſhall carry intereſt? In my 


opinion the times inſiſted on for the plaintiffs, the death of Lord 
Fefferies and the decree in 1712, are two early to commence from. 


Though Lord Windſor was greatly to blame, and the default has 
much the greateſt part ariſen from him, yet I cannot quite excuſe 
the plaintiffs from ſome lacheſs. . Thus far appears; that from 


1735 tnere was ſome intimation of this demand; which is 


material to be taken into conſideration ; but I do not ſo much go 


on that as on another circumſtance, which furniſhes me with a 


proper period of time in a caſe, attended with ſo great a length, 


to fix it. Lord Windſor and his wife in her right were guardians ; 
and unleſs the contrary is ſhewn, it muſt be preſumed, that until 
her marriage they maintained her, She was properly to be main- 
tained by them ; and what was advanced towards that, does not ap- 
pear. The inclination of my judgment is to take the commence- 


ment of the intereſt from the time of the plaintiff's marriage in 


1720; which will be carrying it back a great way in a caſe of this 
kind, that ariſes after fo great a length of time. 


Por plaintiffs it was then urged, that the infant had been main- 


by 


real eſtate car. 


though not 
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by Lord I/7indſor ſhould go to fink the intereſt of the 20,000 J. be- 
fore it ſunk the fund itſelf: otherwiſe Lord Vindſor would have the 
profits of this ſuin in his own pocket from the death of Lord J 
feries to 1712. - 5 


Lord Chancellor took a little further time, and Aug. 3. ſaid, this 

| was on the beſt conſideration his opinion. There were ante- 
cedent truſts on the 20,000 J. itſelf, before it was come to the 

_ perſonal eſtate of Lord Yefferzes; conſequently it is impoſſible to 

ſay at his death, how much was due to his eſtate; for nothing 

but a reſidue was to be paid to his executors and adminiſtrators. 

Then conſider what alterations were made by, and what was the 

intent of, the private act of parliament. The liquidation is there- 

by made. It is an act for ſale of the eſtate of Lord Chancelior 
 JTrfferies for payment of debts and portions. This truſt is taken 
up collaterally: the plain reſult of the enacting clauſe, which is 
very remarkable, (and on that I ground my opinion) is, that the 
legiſlature diſcharged the 20,000 J. from all the other truſts and 
incumbrances on it before; but directed Lady Mindſor to be re- 
imburſed what ſhe deducted out of her jointure ; fo that they 
meant to reduce the clear reſidue to a certainty, from whence 
then muſt the intereſt on that reſidue commence ? (for it cannot 
upon the ſums paid by Lady W7ndſcr, which were at home) whe- 
ther from the paſſing this act, or from the decree? In this caſe 
it is a reaſonable meaſure to direct the intereſt upon the reſidue 
from the decree; for inſtantly from paſſing the act would be too 
ſtrict: ſome time muſt be given for the ſale. But from the de- 
cree (on the foot of which I am willing to take things, and not to 
do any thing to interfere therewith as it was fo carefully made 
for the infant). franſit in rem juaicatam ; and then this reſidue is 
not only a ſum charged on land, but a duty decreed ; and there- 
fore it is right it ſhould carry intereſt at four per cent. from that 
time, + | E879 77 


Ul 


Caſe 164. _ Harriſon verſus Rumſey, July 30, 1752 45 


N petition. 


Decree by _ Lord Chancellor ſaid, he would by no means ſet aſide a decree 
«conſent, not obtained by conſent of counſel on both fides ; for it would be moſt _, 
ſet afide, dangerous, It was an eſtabliſhed rule not to do it; nor would he 
make the precedent. There was a good while ago an appeal of 
that kind in the Houſe of Lords, who defired the party to bring an 
action againſt the counſel, If they could prove colluſion on the 
counſel, it would be a different thing, 5 4 
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LorD CHANCELLOR. 
; HE rule of the court is, upon a bill to be relieved againſt Bankrupts. 
demands of uſurious intereſt, not to make void the Afſignees not 
whole debt, but it - muſt be on ſubmiſſion to pay what really is compelled to 


| es gd . = : ay what is 
due: 'but it is different in a commiſſion of bankruptcy. For lea due Gs 


then the queſtion is, whether the aſſignees have not a right to in- 1 con- 
Hiſt, that the whole is void as an uſurious contract? They have 


Auch a right; and unleſs the aſſignees and creditors ſubmit to pay 
what is really due, I cannot do it. This has been attempted 


often, to turn this proceeding in a Court of Equity in commiſ- 


ſions of bankruptcy into the nature of a bill to ſet aſide an uſurious 
contract; but refuſed. | | | | 


Anonymous. Tuly, 1752. Caſe 166. 
| O motion for ne exeat regno. 
LoxD CHANCELLOR. 


An affidavit to found ſuch a writ upon muſt not only ſay, that Ne exeat 
the defendant is indebted ſuch a ſum, but muſt alſo mention the 80. 


facts, on which it ariſes, and on which it is grounded. And in 


this cafe the bill being againſt an adminiſtrator, the affidavit ought 
to ſwear (or to the beſt of his knowledge or belief) that aſſets had 


..come to his hands; becauſe the demand ariſes in.auter droit: other- 


wiſe it would be holding one, who would not be held to bail at 
Jaw; and would detain a perſon here, whom they had Ino right to 


detain, the demand ariſing in auter droit. 


Ex parte Artis. Aug, 1, 1752. Caſe 167. 


| 3 TION on the part of bankrupt's wife claiming an Bankrupt. 


annuity out of his eſtate; for the payment of the arrears of 


4 which annuity to her there was a decree, and that 1700 J. part of 
the eſtate, aſſets being admitted, ſhould be placed out to ſecure 


the growing payments to her. | 
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LoRD CHANCELLOR, 


A value ſet on The general rule as to common annuities in general is, (as I 
a general per- 


oral annuity 


take it) and is certainly right, that where one is intitled to an an- 
on beokrapt's nuity from another, which is not a rent charge on land or on a ſpe- 
33 in. Cifick part of his eltate, but a perſonal annuity to be paid by that 
nuitant is a perſon who becomes bankrupt, it is only a general demand on 
crediror by him and his eſtate, and there is nothing then a debt on his 
3 eſtate but the arrears of the annuity at the time of the bankruptcy; 
made good for thoſe accruing afterward become a debt after the bankruptcy. 
out ot che ca- The method then taken to do juſtice on both ſides is this; was 
the annuitant to be admitted only as a creditor for the arrears be- 
fore the bankruptcy, it would be a great prejudice to the annui- 
tant, who would Joſe a right: was it to be put in another ſhape, 
ſo that the annuity was to be received from time to time as an 
accruing debt on the eſtate, that would make the diviſion of the 
_ eſtate perpetual, and there could be no final diviſion during the 
_ annuitant's life. To avoid therefore the injuſtice on one hand, 
and to attain a dividend of the eſtate at a certain time, the court 
puts it in another ſhape of ſetting a value on the annuity ; becauſe 
it was only a general, perſonal demand. That is the rule in ge- 
neral caſes: but this is a very particular cafe. The petitioner 
not being a creditor only for an annuity in general out of teſtator's 
eſtate by reaſon of a devaſtavit, the executor, (in whoſe hands it 
is), may have made; (it having been argued that this caſe was 
only in nature of a deva/iavit, which is only a perſonal demand) 
but ſhe is alſo a creditor by decrec, and was intitled to have that 
fam placed out at the time of the decree. Then the commiſſion 
4 bankruptcy has made no alteration in that right except only as 
o the levelling, which is the effect of the bankruptcy 3 but ſhe 
He a right to have the ſum placed out, and then the right between 
her and the aſſignee is, it that does not anſwer her annuity, . that 
the has a right to apply, as the would have againſt the bankrupt, 
to have it ſupplied out of the reſt. That has often h zappened out 
of a deficient fund, It appears to be like the cafe of à covenant 
or agreement in conſideration of marriage or other conſideration 
to Jay out money in purchaſe of land; if the bankrupt had fo 
covenanted before his bankruptcy either for a jointure for his wife 
for life without more, or for a jointure and alſo remainder over; 
the right would be, not to ſet a value upon this, but to ſee what 
would be the proportional dividend to come out of the eſtate as 
to the money to be laid out in land, and that ſhould be laid out 
in land: which if ſettled in ſtrict ſettlement, than the wife couid 
have no more than the intereſt and dividend during her life; be- 
cauſe the could not draw out any part of the remainders; and they 


would be all loſers e But if it was only to be ſettled on 
| | | her 
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her for life, ſo that the reverſion wculd be in the bankrupt him 
ſelf, if the dividend would not produce that, ſhe ſhoutd then 
come upon the fund to make good that deficiency ; for ſhe would 
be intitled to that benefit againſt the bankrupt: but not againſt 
the remainders who would be equally intitled with her. This 
differs from a bond with penalty, which is a perſonal contract. 
This is the right, and in that manner mult it be diſpoſed of. Let 
her out of the dividends be paid the growing payments of her 
annuity, If that ſhould. prove deficient, let it be made good out 
of the capital to be raiſed by fale of ſufficient part from time to 


Finch ver/us F inch, Ocrober 24, 1752. Caſe 168. 


r HE bill was for the excution of the truſt of an act of * 

- parliament and will made by Daniel Lord Nottingham ; the eee we 
truſt of which was to pay debts and portions charged on the report of in- 
eſtate, next to ſettle the eſtate in the ſeveral branches of the —_ 195 
family. None of the ſons. who were to be tenants for life e. 7 
had iſſue male but Edward the youngeſt; who with his eldeſt from irſiſting 
| ſon George, brought the. bill for performance of the ſaid truſts fore _ 
praying alſo that the defendant Henry, one of the elder brothers cond anſwer. 
of Edward, might diſcover whether he was married, or had any 
iſſue male, or gave out that he had ſuch, who would be in- 
titled before the plaintiff George. Henry inſiſted by his an- 
ſwer, that he was not obliged to make ſuch difcovery, The 
| Maſter reported the anſwer inſufficient, and alſo a further anſwer 
inſiſting upon the ſame, and that the making ſuch diſcovery would 


ſubject to Eccleſiaſtical penalties. 


Lord CHANCELLOR, 


There are two queſtions : the firſt on the forms and rules of 
the court and method of proceedings. The other on the merits 
of the caſe as made by the bill. | 


Firſt, whether the defendant by ſubmitting to anſwer without 
excepting to the firſt report of inſufficiency has precluded him 
ſelf from inſiſting on the ſame matter now by his tecond anſwer ? 
Though to be ſure in the preſent caſe it is ſomewhat odd to bring 
it before the court in this ſhape, yet I cannot ſay, he is abſolutely 

precluded by the forms of the court from doing it. I have known 
this often in queſtion and determined; that where an anſwer by 
the Maſter on the firſt exception is reported inſufficient, the de- 
fendant ſubmitted. to anſwer, upon exception to that ſecond an- 
{wer the like report is made, the defendant has excepted to ſthat 
* „ - ſecond 
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ſecond report, and brought it before the court : where there are 
ſeveral exceptions, the court has always ſaid, that, as this mat- 
ter has not undergone the judgment of the court, they ſhall be 


| ſuffered to go into it: if it was a ſingle exception, perhaps it 
No ſecond di- ould be another matter. It is not like a ſecond demurrer or di- 


Jatory allow- 
ed. latory, or a ſecond plea, which cannot be put in a ſecond time, 


Bat anſwerer jf over- ruled: yet notwithſtanding the court frequently allows 


may init on the defendant an after plea, it has Over- ruled to inſiſt on the ſame 


What was 


over- ruled as matter by anſwer, which was over- ruled as a plea: and that comes 
ple. on the merits at hearing the cauſe. The court has gone on the ſame 


way upon exceptions by ning in to ow, whether the Maſter 
was miſtaken or not. 


Pe int. Next us to the merits. whether this matter is relevant and ma- 


tled re diſco- terial to anſwer; and ſuppoſing it fo, whether there is a defence 


very of fats g to the anſwering it as to penalties ; becauſe, though material, 


material tothe 
merit, for yet if the defendant has an excuſe againſt anſwering it as being 


want or in #id matter of ſcandal, or ſubjecting him to penalties, he may plead 
oi proof, or this, and inſiſt, that the plaintiff muſt be put to prove it, as he 


to ſabſtantiate 
his proceed-· Can? Two general grounds are inſiſted upon for the plaintiff to 


Ys. ſhew this is material. Firſt that every plaintiff is intitled to have 


a diſcovery from defendants as to two heads; to enable him to 


obtain a decree, and to aſcertain facts material to the merits of 
his caſe, either becauſe he cannot prove, or in aid of proof; for a 
man may be intitled to an anſwer of what he can prove, to avoid 
expence. Next that he is intitled to a diſcovery of matters to 


ſubſtantiate his proceedings, and make them regular and effectual 
in this court. Then the queſtion is, whether the point inſiſted 
upon to be anſwered is {o material or not? As to the firſt of 


theſe, whether it is material as to the decree to be made on the 


merits, and the ſettlement to be directed by the court thereby, that 


is not the ſtrong point for the plaintiff to found his preſent prayer 


upon; for the anſwer rightly inſiſts, that whether be has a ſon 


| el 1 
In fettiements Or not, there is no occaſion to name that ſon in the ſettlement ; 


1c is not pro- . . > wi | : : 
per to neme 2nd It would be improper in many caſes to do ſo. It is ſufficient 


the firſt and and proper to make the ſettlement with limitations to the ſeveral 


e ner ſons as tenants for life, remainder to truſtees to ſupport con- 

tingent remainders, remainders to the firſt and every other fon 
without naming them. Though the ſons may have been named 
in framing a ſ{cttlement, where "all the family agreed, yet in moft 
caſes it is molt proper not to name them; for it may happen, 
that ſome remainder-man may di pute, whether he was a legiti- 


mate ſon or not. In that reſpect therefore I do not think it ſo 


On bill to ex- material to have an anſwer to this, But on the other point it is 


tec nude material and neceſſary; for whom is it neceſſary for the plaiptiff 


ric intitle to 
inhere is to bring before the court for performance of theſe truſts? It is 


a neceifay admitted to be neceſſary to bring the 52 perſon intitled to the 
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in the Time of Lord Chancellor Hazpwicks. 


is true, if there is none ſuch, in whom the remainder of the in- 
'Heritance is veſted in being, (as if none of the ſons of this fa- 
mily had iſſue male at all), then it is impoſſible to ſay, the credi- 


Tors are to remain unpaid and the truſt not to be executed, until: 


a ſon is born. If there is no firſt ſon in being, the court 
muſt take the facts as they ſtand. It would be a very good de- 
Cree, and no ſon born afterward could diſpute it; unleſs he 
could ſhew fraud, colluſion, or miſb=haviour in the performance of 


theſe truſts: otherwiſe he would be bound by it. But if there 


is a ſon born, which is a remainder in tail exiſting, it is a different 
«caſe:; for then if tenant for life brings a bill for ' performance of it 
without him, he would be intitled without ſhewing fraud or col- 


luſion to overhaul all this matter. I have known that done: in 


ſuch caſe, if the court has ſeen every thing to be fair, the court 
has only given liberty to ſurcharge and falſify; or may open the 
hole, as the circumſtances appear. But the fact is, that Eg- 
-vard has a ſon, who bas a -xemainder:in tail near or remote, veſted 
in him who is plaintiff. If he is not the firſt remainder, the ha- 


ving him before the court is quite immaterial. If Henry has a 


ſon in being, it would be immaterial to make George a party; for 


the court enly requires to bring the firſt remainder in tail in being 
before the court, without whom they having a ſecond or third re- 


mainder party is not ſufficient, Jn this reſpe& then wut is material 
to have the ſon of Henry before the court; as the truſtees cannot, 
af there are ſuch in being, act concluſively without it; ſince he 


may afterward controvert all this decree, becauſe he was in being 
at the time of the decree, and may raiſe queſtions on the ſettle- 
ment. But the queſtion is, whether he is intitled to have this Defendant 


diſcovery from the defendant, or to be left to prove it. As to vot competed 
to aniwer 10 


remainder and inheritance of the eſtate, if ſuch is in being. It 


493. 


the ficſt objeRion to it, that'it will fubject him to ecclefiaſtical,, , ſubject to 
cenſures, and that the court will not compel him to anſwer onecclefialtical 
«oath, which is like an oath ex Heid, that is true: but there is Patier. 


But muſt an- 


nothing upen this that will do it: for it would be carrying this, ſwer, whether 
to a great degree to Hay, that by poſſibility it may tend to this he has a legi- 


when no queſtion is aſked that may tend thereto: for every 


timate ſon ; 
bur not whe- 


thing neceſſary muft be proved in order to ſubject to that pe- ther he is mar- 


nalty. It does not tend to diſcover, whether he cohabited with 


any woman, if he ſhould anſwer, whether he has or has not a 
1on lawfully begotten, That would be going a vaſt way, and 
tend to cover facts, which ought to be diſcovered in this- court. 
But next according to the general rule it is true, you cannot 
alk a diſcovery of him, as you may examine him as a witneſs ; 
and it is true, that that diſcovery would not be concluſive: but 


that is no anſwer to what is' inſiſted on for the plaintiff, for 


that may often happen: a man is intitled to a diſcovery, and 
mo one is bound thereby but the perſon who made it and his 
Vo. II. „ | ſon 


ried or no, or 
whether he is 
an alien. 
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ſon after coming of age might bring a bill to controvert it. But 
why is it ſaid, Henry is only to be examined as a witneſs ? He 
is a proper and neceſſary party. to the bill for execution of the 
truſts, and making the ſettlement ; conſequently he is intitled 
to know whether he had any child or not. Such queſtions are 
frequently aſked here of the parties brought before the court, 
how many children they have, in order to ſettle their proportions 
among the children; and there is no other way but by aſking | 
the parents; for you cannot have a diſcovery from an infant, nor 
can you except to an anſwer of an infant; which is a general 
rule. It was the ſame in the caſe of Mrs. Duplets, There it 
was prayed, ſhe ſhould diſcover whether ſhe was an alien, and 
next whether her child was an alien, and where born? I held, 
ſhe was not bound to diſcover whether ſhe was an alien: but 
that ſhe was, whether her child was an alien, and where born, and 
obliged her to ſet it forth. So here Henry is the proper perſon to 
anſwer that. I am of opinion therefore, it is neceſſary for the 
plaintiff to have this diſcovery to ſubſtantiate his decree, which 2 
would be imperfect without it : nor can he have a binding de- 
cree on all parties without having this perſon before the court, 
if there is ſuch a one. He is intitled therefore to have it on 
both heads, as to ſubſtantiating the proceedings, and as to the 
merits of the caſe. But then the queſtion is, how far he ſhould 
anſwer. I do not know, that it is material to anſwer all the 
exceptions; and doubt, whether you are intitled to have from 
the defendant any more than a diſcovery, whether he has iſſue 
male born and as to his declarations concerning that: but I doubt, 
whether you can compel him to diſcover whether he is married or 
not. Suppoſe he publickly lived with and avowed a woman as 
his wife, and had no ſon by her, and you brought a bill to diſ- 
cover whether he was married to her or not. - 


It was then urged for the plaintiff, that if this was diſcovered, 
they might be able hereafter to anſwer the evidence ariſing from 
cohabitation and pablick declarations of marriage, * 


LoRD rern. 


I am not to compel a diſcovery to create evidence for ſome fu- 
ture cauſe, The ground I go upon to allow the exception to the 
anſwer is not as to the ſettlement, but that it is neceſſary to have 
proper parties to ſubſtantiate the proceedings. Therefore allow the 
exceptions ſo far, not as to the reſt which would be carrying it 
too lar, | 


— —— . ͤ— AO PAR, 
. 8 —— 
3 —— —— — — — 2 — — 
«oY — 1 Age, 1 _ 


— — — ” — 1 IRIS RUA "ge — 
TTT ———— 
— 8 , K 
1 


Loc 


1 
1 
ö 
1 
Ti 


—_— iT 
q * } 
- —_ * 
: k ; 
1 7.4 
' \ £ 
b | » 
\ + Ie; þ 
'3 E 
3 3 4 a 
FT 5 1?! 
= 1 7 
= « ol 4 
« WF 7 2 , ; 
l $ bs | 
q : by 1 
| 
: ; 7 
$7 | 
8 Fd 7 
WM. : 
l 8 f 
1 ; : 
4 
4 ö 
k 4+ 19 
| G i 2 
l bi 7 
15 1 
\ T7 
+ $41 . 
19 1 F 
l 141 $5.6 
. 7 
* 13% BB 
11. : 
* \d [ 
11 
ai 
* 
1 14 
1 E 
8 54 
. 7 
* 1 = 
1 
uf 4 * 1 
f 4 77 1 
N 2 > 
* 07 8:18 4 
1 3 ? 
SF © 187 
Nin 
n 
Ka 
1 1 
7 | ny 
1 4 4 
Ty * ' 
» BD ' * 
* 0 
[ \ b 
3 : 
q 4 N 
4144 5 . C 
fo «4 ; 
41 
3 by 4 g 
7 1 „ 
4 iT 1:3 
17 1 14 
j 4 Fu . 
11 N 
13 * ® 
$ pe $f 1.4 
5 5 
7 7 * 
. FELL | 
7 — k 
b | k 
77 1 ; 
1. 4 1 
We | 1 
0 . 
1 N 1 3 
a LL 1 21 . 
een 
a ' 
p REIT 
hs 7 k 
{i 5 by . 
: 8) +11 
iet 
TH 4 - 
* VF? 
? 9 8 ''T 
+ 0 . 
. 'P 
5 24 1 48 
e 4 
* 74 94 
© 4 z © 1 : 
7 * 
1 7 1 
C; IN 
1 26% ; 
a: £13 
T2 11 
J . o iF 
5 1 
1 2 — 7 
1 
q LE > 
} «35 $ : 
*. +7 \ . 
N F 
l » * : 
. 
1 1 
3 ? 
of * 
40 l 
34 
3 o i 
4 1 9 
% 1 
n ? 
8 5-34 ＋ "RY 
( 24 1 
3 r 
* . by 
4 0 - 
nn . 
$i 355% J 
: 47 3 I 
4x4 } $5325 1 + 
: 28 [4 A 
Xx —_ 
l 1 1 
» * 
. 'Y 
5 
T 15 2 
151 
1 „ 
21 1 
"; 1 
$ 1 1 
I o 
979 3 
ol 7 9 
- : 1 
+4; SP; 3 
4 "; 3 
- - , * 
my #4 (4 
- if 5) 4 
1 1 
$ 
; +1 EST | 
4.4 
1 1 1 
4 þ 
1 
= | l 
[ 8 
, 1 
1 
2 . 
E 4 
"&' © By 4 - 
i FA : x5 
} 4 1 
ein 
* 7% 
Z 2 in 
: A 
4 
r 
£ 7 2 * * 
Ine 
* 
n - 
' $7: .4 — 
: $ i $ I 
14 8 1 
if 1 
Dee 
19 : 4 
T 3 
95 42 
14 | -.4 
l 8 
1 
I} * gf 75 
in : 
+8: {84 Bp , 
i197: 23+ % 
14 * by 
\ 1 + - 
81. i. : 
1 8 , 174 
1%; 85 l 
Weis : y 
| 7 y 1 
. 11 
389 
8 3 
19 : i 
3:46 I T? 
v l 
5 of 
1477 N + 
jb * . 
4 1 " mY 
0,4 71 = 7 
e 
* 1198 
: __ 
29, 0% 108 
4 : \ 
: D 1 
14 
1 > - 
q 7 4 3 : 
- . : 
: 1 1 
3 44) = 
[21 ** 1 
1 1.4 558 
INKS 3 28 
1 tg * 
1 1 . 
l 
i 779 
1 
. 3 
* 5 
* iv : 
1 8 
* 
mn | 8y . 
HR 
$ 4 
. 
AS . { 
1 1 = 
* * 1 
1 . 
en 
4 14 
thy ; 
8: 047 . 
1 
1 
N : 
- 414 4428 
1 I 1 
* 7 15 
r 
e 
178 11 
. c FM : 
« 1 
eie 
39 
y 4 1 
1 £ 
B & ®: 
> 4 = 4 
1 4 
= 
4 - _ 
+ _ . 
1 $ © 
3 ' , 
+ £7 5-7 
4] _—_ 
0 3 = 
9 $? : 
1 ö 
1 14 
1 7 
9 . 
1 1 1 
31 
1 1 
* q ? 
4 K +; 
1 +135 : 
$368. 
F n : 
4 14 
155 
1 11 
. 1 f 
. 1 [ . 
F : 
1 . I 1 
$14 7 85 
* 
q f . 
1 . 
7h r 
4185 
1 
: F 1 #1 
[4 l 0 2 
2.18 q 
G L * 3 
* mn Z : 
4 HE N 
7 * 3 N 
8 1 
4 ' 
e 
11 F2 
TH £1 
1 
1 
» WF 3 RE : 
e 5 
1 bf TT” 
1 £ N 
* A : 
: 4 1 [i 
13 5 3 
5 1 j ' 
\ 4 »z i 
E 18 : 
1. N 
4 d I ö 
n 
f 41 ohh f 
1 16.86 
'» 6 4 p 
$:: 7T2 
4 i 9 1 
e 
1 1 
1 Ih ; 
i 
U 
N 7 
Fi 8 \ 
. „ 
5 'T 1 8 ? 
: 117 
1 1.4 "2 
19: © 17.8 
: [a0 ſ 
: * 
: 
- 


in the Time of Lord Chancellor Hazowicks. 495 


Lord North and Guildford verſus Pardon, July 1752. Cale 169. 
At the Rolls, Sir J Strange, M. R. 
THE O PHIL A Mo OR deviſed all her worldly ſubſtance, 


after payment of debts and funeral expences, to Mary Love- 
ore, deſcribing her as a poor girl whom ſhe had brought up 
and educated, to be paid her at "twenty-one or marriage, which 
ſhould firſt happen, provided ſhe marries with conſent of 
; or in caſe ſhe dies before attaining the age of 

| twenty-one or marriage as aforeſaid, then all her "worldly. ſub- 
ſtance to ;: then makes the defendants executors, 

| heartily requeſting them to be ſo kind as to take on them the execu- 


tion of the will. 


Mary Lourmore dying under age and Unmarried, there were 
now three claimants. 0 


The plaintiffs next of kin to Wai who inſiſted on a re- 
ſulting truſt, and the late caſe of The Biſhop of Cloyne v. Young. 
December 7, 1750. : 


The father of Mary Lovemore, as her perſonal repreſentative, 
who infiſted on its being veſted in her, and within the old rule 
where only the time of payment is poſtponed, and the time of 
payment certain. As a condition, it is ſubſequent, eſpecially 
us it regards marriage; and being impoſſible to be performed, 
is, according to Lord Coke, as none at all; no body being named 
to whom given over, Then it muſt remain veſted, taking it as 
a contingency, that muſt 9 to deveſt it. 


The executors inſiſted, it N on them; it is plainly 
not intended to go in all events to Mary Lovemore, being deter- 
minable on a particular event; conſequently cannot go to her 

_ Tepreſentative, Tho” teſtatrix is ſilent as to the object, to whom 
given over, there is an object, and that in the will, by force of 
making them executors: nor is there any ground on the pen- 
Ning to take away their ſtrong legal right, or to fay they are 
«executors in truſt, A court of equity interpoſes on account of 
caſes, which have by antiquity acquired ſtronger reaſons, than 
they were at firſt introduced with; and it had been happy, if 
the known principle of law, which obtained until Fe/fter v. 
Munt, had been adhered to. But the preſent caſe 1s not within 
any of the former, here being no legacy, nor any neceſſary im- 


Plication to defeat the executors. The latter words of earneſt 
requeſt 
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requeſt by teſtatrix are ſo much words of form, and taken from che 
ancient notion of the burthen of adminiſtration, and ſo commonly 
4nſerted, that no inftance where ſach requeſt has made executors 
take as truſtees; and not for their own benefit. Though they 
meant to give ſome ſort of traſt, it was bounded and tied up to the 
care of the orphan. The Biſhop of Cloyne v. Young was not fo fa- 
vourable for the executors as this: and it went farther than any 
others and there are ſeveral circumſtances to diltinguih it, 


Maſter of tbe Rolls having hen time to confer; November 1 2, 
1752. decreed in favour of the plaintiffs. 'The adminiſtrator of 
Mary is not intitled, as his right depends on this legacy's being 
veſted in her, which was not ſo; for if ſhe died before twenty-one 

or marriage, it was to go over, though at making the will teſta- 
trix was not reſolved to whom ; but plainly never intended, Marg 


ſhould take, unleſs one of the contingencies happened. Next as 
to the executors: there are ſeveral caſes where they are conſidered 


but as truſtees for next of kin. Firſt where a legacy is given for 
care and trouble: afterward, although thoſe words are omitted, from 
the preſumption by giving part. This court has gone further: and 
if a neceſſary implication or violent preſumption appears, that they 
were not to take any thing to their ewn uſe, though no legacy was 


given to them, yet will they be 2 truſtees : as was ſolemnly de- 


termined by Lord Chancethor in The Bi, i/hop of Gloyne v. Young, where, 
as the refiduary clauſe was begun, there was the ſtrongeſt preſump- 
tion, that the reſidue was not intended for the executors. So here 
there is an inchoate clauſe, that on the event's not happening, 
whereby Mary ſhould take, it ſhould go over; thoagh to whom 
teſtatrix hath not then ſettled. But when the mentions her execu- 
tors by name, and only as ſuch, in the following ſentence, ſhe 
plainly intended them no farther favour : and there are 'added pa- 
thetick, ſupplicatory words addreſſed to her executors to take on 
them the execution and burthen of ker will; which words ſhe 


could not be ſuppoſed to have uſed, had ſhe intended them ſo great 
a benefit as the refidue of her eſtate, if Mary died before twenty- 
one or marriage. The plaintiffs claim not from any intention to 


them, but as undifpoſed, and though part be given to the next of 


kin, yet ſhall not that hinder them from taking the reft, if the in- 


tent appears, that the executors were not to take the ſurplus, 


Caſe 1,0. — JOY 20s 3904 
Depofrions NMH © T I ON on the part of the plaintiff Duke Hamilton that 
de bene offe, the depoſition of witneſſes, examined de bene eſſe in a cauſe 


Where witneſ- : 
ſes are dead, 
aud no oppor- 


in 1710, ſhould be now publiſhed along with the depoſitions taken 


tunity to examine in chief, though after great length of time, publiſhed, but without n to  Excep- 


tion at the hearing: 


= in 
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in the ſupplemental cauſe upon affidavit of the death of ſeveral of 


, "thoſe witneſſes, and that upon inquiry nothing could be learned, . 


* 


hat had become of the reſt of them. 


It was faid, that upon application to the regiſters, no inſtance 
could be found where the court refuſed to let ſuch depoſitions be 
publiſhed on proof made to the ſatisfaction of the court of the death 

of ſuch witneſſes. There was no laches; for that by a judgment 
in the Houſe of Lords in 1712. the plaintiff in that cauſe was held 
to be not intitled 27 preſent; and the remainder in fee in the old 
family- ſettlement having now fallenin upon the failure of all the an- 
-tecedent limitations in tail, therefore was the preſent application, 


It was oppoſed upon this, that theſe orders for examining de 
bene efſe being only proviſional, if there is an opportunity to exa- 
mine in chief, it muſt be done; and if any lacheſs in ſo doing, 
theſe proviſional orders are forfeited : otherwiſe all theſe examina- 


tions would be in effect examinations in chief: and that there had 


been ſuch lacheſs here. | e 5 


Lon Dp CHANCELLOR. 
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The general rules of the court as to publiſhing depoſitions taken Idue was ne- 
die bene cfſe are well known and eſtabliſhed in common caſes: but vereed! 


ſometimes there are caſes, in which particular queſtions ariſe on 


particular circumftances, and in which it is in the diſcretion of the 
court to determine. In the common caſe of theſe depoſitions de 


and defendant 
Acquieſced as 
well as plain- 
tiff in not 

apply ing to 


bene eſſe if they die before iſſue joined, and there is no opportunity giſmits. 


to examine in chief, it is a motion of courſe on a proper affidavit 
to publiſh them. But this is upon ſpecial circumſtances. The 
neceſſary foundations are, that theſe witneſſes are dead or beyond 
ſea at the time of applying, or before ſuch time as there was an 


opportunity to examine in chief; which are both ſhewn on the 
part of the plaintiff, Firſt I am ſatisfied of the death of theſe per- 


ons from the length of time. They muſt have been of a conlide- 
rable age at the time they were examined; becauſe the examination 


was as to things in the time of K. Charles the Second; where 
therefore there is ſuch a length of time, the leſs poſitive proof will 
do. As to the next, ſufficient is laid before the court on the part 
of the plaintiff; becauſe iſſue has never been joined in the cauſe. 


The defendant never thought fit to apply to diſmiſs the bill: but 


both parties aquieſced. But the objection by the defendants is, 


that there has been a lacheſs on the part of the plaintiff. There 


was no ground for the plaintiff in that cauſe to proceed after the 
judgment of the Houſe of Lords. As to any the material parts of it 
nothing remained to do but perpetuate the teſtimony of the wit- 
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4s CASES Argued and Determined 


Pill toperpe- neſſes; and if the bill for that purpoſe had been ſet down to be 
tuate if et heard, it muſt have been diſmiſſed, as ſuch bills always are: tho“ 


down, diſj- 
wiſſed : but that diſmiſſion does not prejudice the teſtimony of the witneſſes. 


the den But the queſtion is, whether the plaintiff's not examining theſe 

not thereby hefi 9 

prejudices, Witneſſes in chief is under the circumſtances ſuch a lacheſs as that 
theſe depoſitions ſhall never be publiſhed ? As to that, this is a lacheſs 


not only of the plaintiff but defendant ; for a defendant to a bill to 
perpetuate teſtimony of witneſſes may apply to diſmiſs the bill for 
want of proſecution as well as in the caſe of any other bill. Inſtead 


of that the defendant has reſted under it; ſo that there is an acqui- 


eſcence on both ſides. But in all theſe caſes of publiſhing theſe 
forts of depoſitions in ſpecial cafes the court mult determine them 


ſelves by circumſtances. If therefore any ſurpriſe appeared in this 


examination, the court would have laid weight on that to prevent 
the publiſhing them after this length of time: but no unfairneſs or 
ſurpriſe appears, but the contrary. Under theſe circumſtances 
therefore and conſidering the defendant's acquieſcence alſo in not 
taking advantage to diſmiſs the bill, I am of opinion, I ought to 
publiſh theſe depoſitions : but with this cautionary clauſe that this 
is to be without prejudice to any exception that may be made at 


the hearing by any of the defendants againſt reading theſe depoſi- 
tions againſt ſuch of the defendants. TE 


Caſe 171. Earl Brook ver ſus Bulkeley, Jul ly 1 3 17 £4: 


Et e cen. 


Purchaler HE general queſtion was, whether the deſendant Hulſe was, 
under the circumſtances of the caſe, bound to renew a leaſe, 


from tenant 


notice o claimed by the other defendant Bu/keley 2 This depended on the 


agreement by ſtate in which things ſtood at the time of the purchaſe of the eſtate. 


him to renew 


a leaſe, which by Hulſe from the plaintiff ; and next upon the circumſtances as to 


the father the agreement between the plaintiff and Hulſe; and whether Hulfe 
tenant for life 


had covenant- 
ed to renew, has not ſubmitted thereto as between them f 
is bound to 
Jenew. 

LoRD CHANCELLOR. 


The firſt queſtion will depend on the obligation the plaintiff 


was under at the time of the agreement for the purchaſe to renew; 


and next on the notice of that obligation; for if the plaintiff was 
under an obligation either in law or equity to renew, and Hulſe or 


his agent at time of the purchaſe had notice of ſuch obligation ; 
the eſtate muſt be taken ſubject thereto, and bound by that obliga- 


tion. It is ſaid, the notice is not ſufficient ; for that the plaintiff's 


father, who covenanted to renew, was e tenant for life, with a 


1 1 common 


had any allowance for this renewal in the agreement, and has or 
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* common power of leaſing, which could not extend to ſuch a cove- 
* nant to renew; nor could he- bind his ſon the plaintiff, who was 
$, tenant in tail; and that the plaintiff afterward covenanted only out 
e of honour to his father's memory; ſo that it is an agreement with- 
iT out conſideration. But there can be no weight in that; for though 
0 it is true, the plaintiff is not bound by the covenant of his father, 
0 as his father exceeded his power, yet, as the plaintiff was intitled to 
T his father's eſtate, whatever aſſcts his father lett, either real or perſo- 
d nal, would be liable to that covenant. A bill might be brought 
* for a ſatisfaction out of aſſets or an action for damages on the foot 
ec of that covenant; and therefore the plaintiff partly in point of ho- 
5 nour to ſatisfy the covenant of his father, and partly to deliver 
s himſelf from ſuch a litigation and trouble, covenanted. If fo then 
t Jam of opinion, that is a ſufficient conſideration to bind him: and 
X conſequently it would go over, and bind the perſon who took the 
8 = cſtate with notice of that obligation he had laid himſelf under. 
t Then on what terms is Helſe bound to renew? The plaintiff's aim 
4 at the time of ſelling his eſtate was to diliver himſelf from that 
8 obligation he was under, and for which he was liable to a ſuit 
t in equity, and to lay that obligation on the purchaſer: and then 
. he certainly would not do it by halves. The plaintiff's bill is to 


indemnify and deliver himſelf from an action or ſuit in equity that 
might be brought againſt him by Bulteley, and Bulkeley's bill is to 
have a leaſe made to him, or to have a ſatisfaction from the plaintiff. 
I mult decree a performance of this agreement, and that a leaſe be 
made by Hulſe agreeable to the prayer; which plainly appears to be 
the intent of the parties. The allowance appears to be made to 
Hulſe at the time of the purchaſe in that reſpect, and not on account 
of an over valuation, as was endeavoured to be made out. The con- 
feſſion of Hulſe's agent plainly ſhews it, It has indeed been ſaid that 
oonfeſſion is the weakeſt evidence; and the uſual objections have 
| been made thereto, that it may be made an improper uſe of, &c. 
and though it is liable to thoſe objections, yet thoſe objections never 
bold ſo tar as to overturn and deſtroy that confeſſion, where it is 
dlearly proved, as in the preſent caſe. Hulſe therefore, or his agent, 
having, at- time of the purchaſe, notice of the agreement between 
the plaintiff and Bu/keley, is bound in equity to renew the leaſe. 


| Farl of Tyrconnel verſus Duke of Ancaſter, | Caſe 172. 
Duke of Ancaſter ver/as Lady Sherrard. 
; July 15, 1754. 


CIR Brownlow Sherrard was by his father's will made tenant Power to huſ- 


J for life without impeachment of waſte, with a power to make band to make 
| jointure not 


a jointure in theſe words; *© that it may be lawful for my exceeding 


* ſaid ſon at any time or times, by any deed or writing atteſted clear yearly 
| | 15 | : cc b value of 100l, 
| for every 


r 


hhuſband for 


Jointure, and EXC 


£00 CASES Argued and Determined 


. by witneſſes to aflign, limit, or appoint; to the uſe of, or in 
8 © truſt for, any wife as well before is after marriage for her life, 
limited, he or any number of years determinable upon her death, all or any 
iatereſt to the c part of the faid manors and premiſes, not exceeding in the clear 
life, then to Yearly value, 100 J. per annum for every 1000 J. which my ſaid 


increaſe youn- c ſon 1thall receive for and as her portion upon marriage, and fo in 


: | Donny £72 proportion for a greater or leſs ſum;“ and with a further power 


none, to ſur- tO letile a certain ſum of e eee children. 
vivor of huſ- 


dey e Aut the death of bis father, Sir Brownlao Sherrard in 1738, 

as received by intermarried with Mary Sidney, who had a portion of 10,000 J. 

bim as ſettled and in conſideration thereof he thereupon made a ſettlement of 
fairly for the 

family, and an eſtate in Lincolnſhrre, called Lobthorp, by way of jointure on 

for bis benefit, his wife, which eſtate was taken to be of the value of 800 J. per 

m"_ * n- ann. and by the ſame deed he covenanted to ſettle 200 J. per ann. 

power. to make up the jointure of 1000 J. and as to 2000 J. part of the 

10,900 J. it was to be continued at intereſt to increaſe the portion 

of the younger children in ſuch manner as the huſband and wife 

ſhould appoint; and in default of appointment to be divided among 

them if there ſhould be any ſuch younger children; and the in- 

tereſt thereof in the mean time to be paid to Sir Brownlow Sherrard 

for life, and then to the younger children; and if "One; then to 


the ſurvivor of the huſband or wife. 


Clear He ee by a Jeet in 174 5, made an additional ſettlement 
muſt be s Of another eſtate on his wife to make her jointure equal to 1c00 /. 
at the time of her ann. rent charge; and therein deciared, his intention was to 
making the 

cute his power as far as poſſibly be could, not having Wy: ex- 


not during its ecuted 4t before. 
continuance; 
winch * UP 


© thoſe hir Wa Serraru died in "tier life without iſſue 6f the 
powers-fluc- marriage. 
tuating. 5 

Clear means Two general queſtions were now made. Firſt what portion 
"Yy 2 "ob he was to be confidered to have received with his wife, and con- 
Iy «lowed be. ſequently how many 100 J. per ann. the was intitled to have. in pro- 
tween buyer portion to that fortune according to the power ? Next what that 
and eller, and jointure, or that number of 100 J. per ann. to which the was in- 
a country titled according to the power, ought to be clear and diſcharged 
borne by te- from within the terms of the power and the execution of it by 
e Sir Brownlow Sherrard? which laſt took in two conſiderations: 
tax ard thoſe firſt at what time the value of the jointure in reſpect of certain 
borne by land- charges was to be conſidered? ſecondly, what thoſe charges are 
from which it is to be ducharged? 5 | | 


Lord 


in the Time of Lord Chancellor Hazywicke. 


LorRD CHANCELLOR, 


: The firſt queſtion is upon the fact, whether Sir Brownlow Sher- 


rard is to be conſidered as having received 8000 J. or 10,000 J. 


Jam clear of opinion, that he muſt according to the nature of the 


thing be confidgred as having received a portion of 10,000 L. with 
his wife, Tt is not now to be diſputed, but that on the marriage it 
was to be confidered as 10,000 J. but then the objection ariſing on 
the part of the defendant is, that 2000 J. though part of her portion, 
was not received by Sir Brownlow Sherrard, and that in conſequence 
of the ſettlement by his not ſurviving, it came back to her, as there 
were no younger children; and is to be conſidered as no part of the 
portion on which the jointure was made, and therefore not being 
received, no jointure is to be made for it. But I am of opinion that 


objection does not hold, I agree, that where a jointure is to be 


made under ſuch limited powers of a portion to be received, the 
_ tranſaction muſt be fair, hona fide, without fraud and colluſion ; 
and therefore, if it is a nominal, not a real, portion, that will not 


do. It often happens, that a man marries a lady with a ſmall por- 


tion, and he or his friends advance money to make up that a no- 
minal portion, and take it back; that will not do. So if the wife 
had a portion of 10,000 J. and that is ſettled to her ſeparate uſe; 
that will not do. But that is not the preſent caſe. Parents create 
theſe powers with this view, to compel their children to marry pru- 
dently with a wife of an adequate quality, certaialy of an adequate 
fortune, and not burthen the eſtate with a great jointure for a wife, 
who brings nothing into the family, and who probably will not de- 
| ſerve it. Wherever therefore the portion of the wife is ſtipulated to 
be applied in a proper and reaſonable manner in the uſual way of 
ſettling for benefit of the family, that is to be conſidered as a por- 
tion received. Not that the father meant, that every part of this 
portion ſhal! be actually received by his ſon to ſpend or waſte; that 
could not be the meaning. If therefore it is ſettled fo as to come 
for benefit of the family in the fair way of contracting and makin 
ſettlements, that comes for benefit of the huſband and his family : 
and that is the preſent caſe. Theſe parties were young at the 
time of marriage, and might have ſeveral children. It was rea- 
ſonable to take ſo much of her fortune as an increaſe of the 
younger children's portion, which the huſband had under his fa- 
 ther's will a power to ſettle: and it was for the huſband for life 
( ſo far for his benefit) then to the younger children, if any, if none, 
the ſurvivor to take a chance. Why might he not give her 


the chance of ſurvivorſhip as well as to any other? This then 


is an application of the portion by the huſband in a reaſonable and 
fair way, according to the ſettling in families in a proper manner, 
Vol. II, 6 M | and 
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and therefore to be conſidered as within the intent of the power, 
If the intereſt of the : OO /, had been only to the huſband for life, 
and afterward the principal to the wife, that would be a ſtrong caſe 
to ſay, that was not within the intent : but this being only in event, 

in failure of iſſue of the marriage and of his dying in her life (Which 
happened) I am of opinion, it Uiffers from thoſe caſes. It would 
be very miſchievous in families to hold it otherwiſe. If the portion 


ſhould be paid to the huſband to do what he pleaſed with it, and 


not to be ſettled for benefit of the family, fathers ſhould hardly 
create ſuch a power; for then the huſband might waſte it. I con- 
fider what is ſettled fairly for the family, comes to the benefit of the 
huſband. It is no objection therefore to the execution of the power 
as to this; and the plaintiff is intitled to this jointure of 1000 /. Jr. 


mum; which makes an end of the croſs bill. 


The next 1 is, if the plaintiff i 18 1 to a jointure 
of 1000 /, fer ann. (ſuch as it ought to be) what ought it to be, and 
what is it clear and diſcharged from? The material words are not 
exceeding in the clear yearly value, What is the meaning of thoſe 
words, and to what time to be applied? The time I will conſider 
firſt; as to which I am clearly of opinion, that they mult be lands 
of this clear yearly value at the time of making the jointure, and 
that there is no obligation upon the remainder man or lien upon 
the eſtate to have this jointure continue to be of a clear value of 
1000 J. per annum during the continuance of the jointure eſtate: 
and that is always the rule in execution of theſe powers. A man 


ſeiſed in fee may covenant, that it ſhall always continue of ſuch a 


value; which covenant will bind his aſſets real and perſonal to 
make it good. But there is nothing here to bind his eſtate, except 
according to what is laid down in Coventry v. Coventry, ſuch a 
covenant as is a conveyance in equity: and of that opinion I was in 
Lady Blandford” s caſe; where it was very minutely conſidered as 
to the great inconvenience in a contrary docttine; that theſe powers 
would otherwiſe be executory, fluctuating, and deſultory; that 
none would know when the power was executed; and that new 
bills muſt be brought, and againſt the remainder man; and it 
muſt be executed by ſubſequent tenants for life. Are ſubſequent 


jointreſſes to be called on to make good the firſt jointreſs? That 


could never be intended; therefore it was the time of the execu- 
tion: and of that opinion I was in that caſe, not only in reſpect 
of the execution of the power as to charges on the eſtate, but in 
reſpect of the quantum of the land-tax ; for though that tax might 
riſe afterward the quantum of the jointure was not to be varied, 
and a defect in value of the jointure was not to be conſidered, 
becauſe of an addition made to the land- tax afterward; it was 
ſufficient that the Maſter ſhould ſee it exoncrated from the land- 

| tax 


in the Time of Lord Chancellor Hazpwicks. 


tax according to the quantum of the land-tax at the time of the 


execution and at that rate: for otherwiſe the before-mentioned 
miſchief would follow, that whenever the land-tax varied, that is 
a defect in value of the jointure, and therefore they may come into 
à court of equity to make it good againſt the remainder man, It 
is impoſſible that it could be meant to execute the power in that 
Jooſe manner. It was argued for the plaintiff, that it is taken upon 
that foot: but as to diſtinction taken that this power is not well 
executed, and therefore remaining to be executed, the court is to 
decree according to the value of the land at the time this power is 
now to be executed; I cannot agree to that doctrine; for Sir 
Brownlow Sherrard did by his firſt ſettlement execute his power as 
to 800 J. per annum, and make a legal ſettlement of theſe lands 
by virtue of his power, and covenant to ſettle more to make up a 
jointure of 1000 J. per annum; which he endeavoured to do in a 
ſubſequent ſettlement : therefore, I cannot take it, that this join- 
ture is to be conſidered of the value, whenever a new conveyance 
is to be made; but I will conſider how the lands were as to value 
at the time of the execution of that power in 1738: that is the 
true rule as to that part of the caſe. As to the other part indeed 
of the additional jointure in 1745, Sir Brownlow Sherrard has 
gone ſomething farther, and declared his intent to execute the 
power as far as he poſſibly could do; and he was in the right there- 
in; for a great fortune was brought by this wife, and ſhe relieved 
him out of difficulties : but the queſtion is, what he had power to 
do ? As to that I muſt take that ſettlement not in the ſhape he has 
put it, which is to make a jointure equal to 1000 J. per annum, 
rent charge. I cannot take it in that way ; ſo far therefore the 


power is defectively executed as not being warranted in point of 


508 


law. But according to my opinion in Hervey v. Hervey * I ſhall * 1739. 


take that to be good ſo far as his power will warrant: therefore it 


mmuſt be part of theſe lands to the amount of 20017. per ann. to make 
| it UD. | | | | | 


The great queſtion then, and the: only queſtion upon which a 
difficulty ariſes is, from what charges, impoſitions, or outgoings 
this eſtate ought to be diſcharged at the time of making the join- 
«ure? As to the lands of 800 J. per annum it ought to be conſidered, 
as things ſtood at the time of making that ſettlement or execution 
of the power in 1738. What it is to be diſcharged from, depends 
on the conſtruction of thoſe words nat exceeding, &c. For the 
plaintiff it is inſiſted, that it muſt be clear of every outgoing, clear 
at leaſt as far as that jointure of Lady Blandford's; in which cafe 
the words were, clear of any taxes, charges, or impoſitions; ſo that 
there was an expreſs diſcharge from taxes; if there had not, by 

S-:-- — virtue 


Power defec- 
tively execu- 
ted, good ſo 
far as warrants 


ed. 
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virtue of the word charges I ſhould not have taken it to be clear of 
taxes. The plaintiff inſiſts, this is to be clear of taxes; and if it is 


within the power, they are in the right of iz: which brings it to 


| 5 
the conſtruction of the words. I am of opinion theſe general 
words are not to be extended to the land-tax; but I am of opinion, 
the true conſtruction is that rule I laid down in Lady Blandford's 
caſe; where 1 held, that the meaſure of charges to be deducted 
was to be taken, as things ſtood at the time of the execution of the 
power, and was to be free from all charges uſually allowed between 


| buyer and eller of eſtates, and all parliamentary impoſitions at that 


time: but that was becauſe of the words. But where nothing but 


the word clear is uſed, it is a right rule to conſtrue it, as it would 


be between buyer and ſeller of eſtates. Clear muſt not mean all 


dutgoings like a rent-charge, as loſſes by tenants and management, 


to which a rent-charge is not liable. Then what is the rule to go 


by? What would be underſtoed between buyer and ſeller ; that 


is all repriſes and incumbrances, and all extraordinary charges, un- 
uſual and not agreeable to the courſe of the country; and then the 
land-tax is not to be conſidered. It is true, the land-tax is to be 


conſidered as a burthen: but it is contingent in itſelf, becauſe the 
value is contingent, and therefore that is a reaſon, it ought to be 


taken in: but it is not in between buyer and ſeller. Tithe is ſuch as 
it ought to be free from. So of a fee-farm rent payable to the Duke 


of Leeds; which is an incumbrance by private title. Then as to 

poor-rates and church-levies, if in this country the uſual courſe of 
letting eſtates had been to let them ſubject to theſe charges (as 
it is in the Weftern counties and ſome others) I ſhould have taken 
this power in that ſenſe, that the jointure ſhould be charged with 


theſe payments; for when a perſon creates a power, and makes 


'2 jointure as a clear jointure in lands, it muſt be conſidered as 


lands of a clear rent according to the courſe of letting in that coun- 


try, and not to be liable to extraordinary charges by contract. It 
is proved in this country to be uſual to let them be diſcharged from 
theſe burthens; but in this eſtate theſe burthens are paid by the 
Jandlord ; and the rents of the eſtate are raiſed to the tenant in 
proportion. If then the father thought fit to let the eſtate ſo 


as to increaſe the nominal value of it, and gives a power to 


make a jointure, that is no reaſon to burthen the jointure with 
it, but as the uſual and ordinary method is of letting the 
lands. | POE 


Decree. therefore Lady Sherrard intitled to a jointure not ex- 


ceeding the clear yearly value of 1000 7. per annum at the time of 


the ſettlements made; that is, clear of incumbrances and all other 


charges which, by the courſe and uſage of the country, in 


which 
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vyhich the lands lie, ought to be borne by the tenant; but ſubject 
to the land-tax and all other out goings, which according to ſuch 
cCourſe of the country ought to be borne by the landlord. 


© The croſs bill is diſmiſſed; and ſo much of the original as "ſought Deficiency r 
to make up any deficiency in the Loorhorp eſtate according 3 
Lady Hlandfordis cale, and Lady Clifford v. Lord Burlington, 2 Ver. 4 , 
579. that where upon an execution of a jointure in purſuance of 8 225 
power there-is a deficiency in the value of land, it may be made 
up in a court of equity; the parties agreeing to take that eſtate to 
be of the value of 800 J. per ann. as His Lordſbip thought, there 
was reaſonable evidence thereof deductiog the above charges, rather 


: than enter into-an inquiry about it. 


Attorney General verſus Corporation of Bedford. Caſe 173. 
July 15, 1754 5 | 


VE College in Oxford having by # charter particular powers Charity. 
given them as to the grammar- ſchool at Bedford, ſuch as the — youre 
removing the maſter for miſbehaviour, &c. as to any thing of-*that Ge ee 
kind, Lord Chancellor thought, it would be too much for this particular 
court to do any thing, though they were not appointed- genera] powers by 
- viſitors : but as to-the management of the revenue of this ſchool, a ſchoel, 


his court might. | e 
| - pointing gene- 


15 5 Le 5 i | 2 neral viſitors x 
The college in 1729. having appointed one of their fellows bat will as o 
- maſter, and alſo another fellow uſher (which never had been done — 
before) with a yearly ſalary, it appeared in evidence, that the uſher ne; ad 
never did any thing at the ſchool, but conſtantly reſided at the col- make the 
lege, and never received any part of that ſalary, but the maſter 2 3 : 
put that entirely in his pocket, He admitted by his anſwer, that uſher account | 
at the time of making hic maſter there were but three boys in for i5:years 
the ſchool, and at the time of his anſwer but eleven; and now in- ?: 
ſiſted, that he looked on himſelf as accountable to the uſher for 
that money; and that having lived upon it, he ſhould not now be 
-obliged to refund it; for which purpoſe there were ſeveral caſes, 
where aſter having ſpent the money, and eat and drank it, the 
court would not oblige to refund. FT 


BY 


[ A 


— 


F* 


Lord CHANCELLOR. 


Tow can it be ſaid he lived upon it, ſince he looked upon him- 
ſelf as accountable to the uſher all along? And the uſher certainly 
did not live upon it, not having received any part. It was plainly 
a colluſion between the maſter and uſher, and a contrivance to 
make this a finecare ; for in fact there has been hitherto no occaſion 
Vor. II. - 6 N for 


Caſe 174. Chapman verſus smith. 2 475 17 54. 

- = H E bill was brought by the rector of the pariſh of A. 
1 tringbam in Kent for e of tithes in Kind for lands 
therein. | 
Modus of The mee ſet up in the anſwer was a modus in this pariſh, time 


_ planted with 


"decermined | modus and in lieu of all tithe of bay and paſture and all ſmall tithes, 


Ante... Ian Rhone v. Price aud Richards, 26 Oddober 1747. Your Lordſhip 
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for an uſher where there were ſo few ſcholars: therefore as there 
was this colluſion, the court muſt, in point-of juſtice, and for the 
ſake of the.precedent, order him to account for this ſalary for 
15 years back; for it muſt be now taken to be remaining in his 
hands; and for whoſe benefit ? Surely rather for the charity than 
the uther, who did nothing: and though it is ſaid, this account 
will ruin the maſter, I cannot help that.; but muſt do it for the 
ſake of juſtice and precedent. 


1 out of mind, that all occupiers in the marſh- lands in this pariſh 
except when have always. paid, or ought to-pay, yearly to the rector g d. per aore 
ſown with and no more for every acre of marſh-land within the ſaid pariſh and 
e the tithable places thereof in their reſpective poſſeſſions, except 


hops, not when ſown with corn, grain, flax, or planted with hops, as a 


except flax, hemp, and hops; and fo after that rate for a greater 
or leſs * than an acre of marſh- land. 


For plaintiff it was reſted on | the rector's title. 


For defendant it was argued, that this was a good modus and well 
laid; and a caſe cited in Excheguer in 1726, where a bill was brought 
by Richard Bate as rector of the pariſh of Warehorn, the very next to 
this pariſh, for tithes in kind; and a croſs bill by Sir Charles Sedley 
and others inhabitants of that pariſh, to eſtabliſh a modus of one ſhil> 
ling for.every acre of marſh-land, laying it exactly as the preſent 
modus. Two iſſues were directed; and upon the equity reſerved a- 
ter the trial the xzodus was eſtabliſhed. This is a precedent both in 
law and equity, ſhewing this as a modus well laid, and that in a court 
where theſe kind of bills are particularly attended to; and anſwers 
the objection of being too rank, this being laid only at 9 d. per acre, 


held, that the rankneſs of a modus is not to be judged by compariſon > 

of the ſum to the rent reſerved on the land; but to the value of 
the land; and that where it was neceſſary in point of proof, the 

court would direct that matter to be tried, but otherwiſe the court 
itſelf would judge of it. Theſe lands lie in Romney Marſh, to pre- 
ſerve which the owners are at a very great expence, and therefore it 
45 provable that they made this compoſition, and then the varia- 
tion 
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tion of the land is not a reaſon to ſay, this is a rank modus; for the 
value of lands depends on particular huſbandry, and is uneertain. It 
is impoſſible to ſay, what the value of the lands was at the time of 
this compoſition ; and reaſonable to think, a proper valuation was 
then made, and a proper reſervation, The alteration ia different 
times from the cheapneſs of money and value of land would 
deſtroy all moduſes of this kind. In 2 Will. 572. this precedent in 
1726 ſeems to be cited by Forteſcue J. and weight laid upon it. 
As to its not being laid conſiſtent, and impoſſible to be time im- 
memorial, becauſe it excepts hops, things newly introduced, not 
exiſting at the time this compoſition was ſuppoſed to be made, no 
ſuch objection was taken in that caſe in the Excbeguer-; and it is 
not probable it would have eſcaped that court, if ſuch had lain. 
Though the law has determined, that hops were introduced in Q. 
Elizabeth's time into this-country, they were probably known and 
exiſted before, though in ſmall quantities, The exception was in- 
troduced for benefit of the rector, who is ſuppoſed by the modus to 
receive the full value, as tithes in kind were then worth. It is 
not material that ali the witneſſes do not call it a 0s; for it may 
be laid as a ſum annually paid without calling it a modus ; and it is 
hard to require exact preciſion in traditional evidence. Where the 
znodus itſelf is reaſonable, reaſonable evidence is a ground for it. 
There is no evidence of payment of tithes in kind. This rector and 
his predeceſſors have agreed to this modus. . 
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For plaintiff, The plaintiff need only ſhew, that he is rector; 
which by law intitles him prima facie to all manner of tithes, unleſs 
ſome legal bar-is ſet up, which here is a -z#ogzs,; but it is neither 
proved in fact, nor good in law, and is contradicted by records. 
The difference to the plaintiff is, whether he ſhall receive the whole 
or half of his tithe.? If things of this kind are not broke in upon, 

_ ithe clergy's revenue may be deſtroyed by compoſitions. It depends 
on this; whether it is ſuch a nodus as could have commencement 
beyond time of memory, or a modern campoſition within time of 
memory? According to Lord ('s definition, a modus and compo- 
fition are the ſume, only that by length of time one is run into 
ſomething certain, an abſolute bar, not to be broke by either par- 
ſon or occupier. A compolition is ſuch an agreement, as fince the 
diſabling ſtatutes muſt be made by the parſon alone; and it may be, 
and is in general, a running compoſition from year to year, exactly 
like leaſes from year to year; ſo that on either ſide, if the compoſi- 
tion is not intended to be continued, you muſt give notice at the 

beginning of a year:; and ſo of a leaſe. A modus and compoſition 
differ materially in this; that one is a certain payment b-yond time 
of memory: the other equally certain, but within memory, The 
one may be broke by the parties; the other not. A modus may in- 
deed ceaſe and revive according to the different ſpecies of culture, 
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in which the land is employed ; and therefore where it is ſet up, 


-will always deſtroy ſuch a modus on the face of it, where it runs fo 
high, and goes ſo near the value of the tithe in kind. Every modus 


commencement then mult be preſumed conſiſtent with right reaſon; 


made ſuch compoſition, as was of more value than the tithes, 


— 
% 


i which is always pecuniary, cannot be ſpecifick, and the only tithe 


in the kingdom which is not ſpecifick. It is not to be conceived, 


- that 9 d. would be paid, if the real tithe did not amount to half that. 


the time, muſt have been 7 s. and 6d. So high a modus creates a 


time of K. H. 8. theſe lands were valued at 25 per acre; as appears 


produced out of the augtmnentation- off ce. How long this notion of 
the rankneſs of a modus has prevailed may not be known ; but in 


Tayfield Rector of Cbidding fold in Surry v. Delap, Hill. 1697, the 


that was too much, and could not be; for that a lamb was not 
worth 2 s. and 6 d. in that country. 2 Ld. Ray. 1163. ſhews how 
far back the opinions in the Exchequer have gone, and a modus was 
held too high by Pore J. and ſeveral afterward. Benſon v. Wut- 
Lins, Hil. 3 G. 1. (Bun. 10.) Franklyn v. Jenkins, Trin, 7. G. 1. 
(Bun. 78.) Yet in 1731. or thereabout, G fard Rector of Stoke in 
Surry v. Webb, a modus of 3 d. for a lamb was ſet up; it was ſent by 


* 


that decree. The next objection, and which deſtroys the nodus on 
the face of it, is from the exception of tithe of hops; which ſhews 
it a compoſition, the law taking notice that they are a modern in- 
vention, coming in in Q. Eligabeib's time; though perhaps they 


them as a venomous weed. It could not then be an agreement 
time out mind; of which the judges take notice; and therefore 


4 muſt 


that when ſown with corn it ſhall be tithe in kind, when turned 


into hay it thall be ſatisfied by way of modus; courts of law and this 
j court have held, it may ceaſe and revive; and ſo far this modus is 
j | proper. But the objections to it are, firſt it is rank, and appears fo 


18 large, that it is impeſſible it could be time out of mind. The court 
certainly preſumes an original agreement before the diſabling ſtatutes, 
by parſon, patron, and ordinary; and ſince by parſon alone. That 


and the court will not preſume, that the pariſhioners (in whoſe fa- 
vour all theſe original contracts between them and the parſon are) 


The payments muſt be always in money, this being paſture-tithe ; | 


The value of an acre to ſupport this as a reaſonable compoſition at 
\ ſtrong preſumption, that it was made not beyond time of memory. 
The law fixes that to a certain period in the time of K. R. 1. ſince 
whoſe death it is above 566 years. This then muſt be preſumed 
an agreement before the time to pay 9 d. per acre ;' In fact in the 


from ſeveral records, particularly from a ſurvey then taken, now - 


. detendant inſiſted on a modrs of 3 d. for a lamb. The court held, 


the Barons Carter and Thomſon to be tried; and on appeal that de- 
cree was affirmed. It has indeed been ſaid, Lord Talbot was againſt 


exiſted before, for there is a ſtatute in the time of H. 8. prohibiting 


. Prohibition was denied, 1 $4, 443. 1 en, 61, The exception 
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muſt be coeval with the preſcriptien, which preſumes an agreement 


at firſt by proper authority of patron, rector, and ordinary to take 
a pecuniary payment in lieu of tithes in kind. The exception muſt 
be taken entire with the nh; for the court never ſevers a modus, 
or conſiders one part as good and another as bad. Hops being 
alledged as part of the deſcription, it is thereby as much Felo de ſe 
as if laid particularly and preciſely for hops; which is never allowed. 


In Perch v. Gee, Hil. 1698. according to Lord Chief Baron Dodd's 
manuſcript on a bill by the impropriator of the pariſh of Of ham in 
Kent, the queſti;n was in what manner hops are to be paid, and 
whether a modus could be good of the tithe of hops: and it was held 
not, nor a modus extra ponendi: ſo afterward in Conner v. Spratthng, 
Trin. 1703. becauſe hops are a new plantation. There are but 
two kind of tithes; great and ſmall : the great are only four; corn, 
grain, hay, and wood; ali the reſt ſmall: and there can hardly be 
a new great tithe, And it is now determined fully by Tour Lord- 


ſhip in the caſe of potatoes in Smith v. Wyat upon a precedent in the 


Exchequer, that great and ſmall tithes depend not on the value or 


| quantity, but on the nature of the thing; and therefore though 


the whole farm is turned into ſmall tithe, it will be ſtill ſmall. 


Hay is a great tithe; there has been. a modern culture, which 
makes that hay, which not ſo formerly; as foreign graſs, lucern, 
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Overturned: 


Se. a modus for tithe-hay covers it, becauſe it is the ſame ſort of 
thing now. A great difference has been made in ſmall tithes with 


regard to culture, being formerly only uſed in gardens: yet if there 


is a modus for all ſmall tithes, that preſcription cannot be thereby 
the modus is applicable to whatever ſmall tithes ſhall 


ariſe. A modus in lien of all ſmall tithes whatever will cover hops 


as well as others: though you cannot preſcribe in lieu of hops par- 


ticularly, Hops will paſs nnder a grant de minutis decimis. An 


ancient grant of all ſmall tithes would now carry any new invented 


tithe. 
-endowed before time of memory de minutis decimis, was intitled to 


tithe of hops; and ſo held (Bun. 79.) Next how appears it on 


In Franklyn v. Jenkins one point was, whether a vicarage, 


the evidence. The parol evidence to ſupport it varies, is inaccurate 


and contradictory. Very few of the witneſſes call it a modus. They 
that do, prove it directly contrary to the laying it; one calls it a 


Tate: a rate and compoſition are the ſame. Lord Talbot has ſaid, 
if the witneſſes would not call it a modus, he would not. Then as 
to the receipts or written evidence, they are always expreſily ſaid 
to be for a modus, where there is one ; but theſe, though varying in 
other reſpects, are all for the tithe: and 77thes and modus are oppoſite 
terms, The ſurvey 26 H. 8, read for the plaintiff, is the beſt evi- 
-dence, it is accurate, and proves, that the lands in Romney Marſh 
were then only of the value of 2 5. per acre. As to the precedent 


in the Exchequer, it appears, that court would have held contrary 


if the ſame matter had been laid before them, as is here, Until 


Vol. II. 6 0 that 
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that time and later the Exchequer ſent iſſues to try a modus, without 
ficſt determining whether it was good in law or not. This court has 


brought them to alter that, and alſo another practice of taking an 
account of tithes down to the time of the Maſter's report. It was 
there by Page and Gilbert directed to be tried, though Price held it in 


point of law a had modus ; and it was tried before Eyre J. who upon 


this record inthe time of H. 8. being read, held, that the commiſ- 


ſion ſhould be produced, and that if it was, he wools certainly over- 


rule the modus. It is now ſettled by all the judges, that that! is 


wrong. It is not neceſſary, eſpecially at this diſtance of time, to 

roduce the commiſſion; and moſt of them are not in being. Your 
Lordſhip bas allowed miniſters accounts and a furvey without produ- 
cing the commiſſion ; and it would be ſtrange to ſay, the parties are 
not to have the benefit of theſe ſurveys, becauſe the commiſſion 1s 
not to be found. Upon the equity reſerved, where the validity of the 


' modus only was argued (for the fact had been eſtabliſhed) the court 


not only diſmiſſed the bill with coſts, as the plaintiff had failed on 
the trial and no motion for new trial, but alſo the croſs bill, with 


colts; which was on odd determination, decreeing neither way. 


They were not clearly of opinion, that it was a good modus on the 
face of it: but do not ſay it was bad. The parties plainly did not 
look on it as determined; for they brought new bills afterward. 
But the rector in his anſwer to the bill for eſtabliſhment of the mc- 
dus, not caring to engage further, agreed to accept the compoſition, 
but not to eſtabliſh the modus. if chen that had been a precedent 
in this very pariſh, it would not conlude his ſucceſſor, becauſe it 
was colluſion: but being in a different pariſh can be no precedent 
to a modus in another: ſo that as a | precedent in fact, it will not 
bind; as a precedent in point of Jaw it was not determined: and 
the opinion of Eyre J. was, that if that could be proved, which is 
proved here from the aug mentalion— - office, he would over-rule the 

moans, | : 


LoRD CHANCELLOR, | | 


Upon the reaſon of the thi zing and the authorities that have been, 
and others which I will mention, I cannot determine this matter 
without atrial. the court certainly ought to ſupport the rights of 


the church: and not to allow 2 any mogus or cuſtomary payment that 


by the rules of law is not to be ſupported. At the fame time the 
court ought not, eſpecially in caſes of very extenſive conſequences, 
ligbtly to overturn and overthrow cuſtomary payments, that have 
prevailed for a great tract of years, which is commonly called 
time out of mind or the memory of man : though I do not mean 
ttrietly according to the notion of law before the time of the tranſ- 
portation of K. R. 1. I take it, that the queſtion before the court 
an this caſe is of very extenſive conſequence, through a great tract of 

country 
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country. It appears in this caſe and in former caſes in Heſiminſter 
Hull, that it extends and runs through ſeveral pariſhes in this coun- 

try. When therefore that is the caſe, and no inſtance or tradi- 
tion of payment of tithes in kind, in this pariſh for a great tract of 
years, purchaſers have come in and paid a price for the land ac- 
cording to thoſe cuſtomary payments; and it would vary and alter 
the value of their property to overturn or overthrov them; which 
is a reaſon why theſe objections to them ſhould be very well 
weighed and conſidered, and that they ſhould not be too- lightly 
'overturned ; as has been done in ſome inſtances. | 


The plaintiff upon his general right as rector is certainly intitled Recor of 

to his demand of tithes in kind of theſe lands, if no bar is ſhewn. common right 
The defence inſiſted upon is a modus; and undoubtedly as againſt pred Lind. 

the right of the rector it is incumbent on the defendant to maintain 


that modus-in point of law and fact. 


There are two general objections againſt allowing this modus, 
which are inſiſted upon as ſufficient to over-rule it now. Firſt, that 
it is not ſufficiently proved in point of fact. The other, that if it was 
ſo, yet that it is not good in point of law; which objection in 
point of Jaw divides itſelf into two objettions. The firſt a general 
one, that the affirmative part of the modus, the payment of 9 d. 
| Fer acre, cannot have ſubſiſted time out of mind, of which the N 
caurt is bound to take notice; and that it cannot have ſubſiſted 1 1 
time out of mind from the alteration of th value of money; becauſe 
9d. per acre muſt be much above the value of the tithe of this 
land at the time this aus or compoſition muſt be ſuppoſed to Limitation 
commence; which the law of England by a pretty extraordinary oe from 
law (and which, I believe, no other country does) makes from the of 3 
tranſportation of R. 1. to the Holy Land. The other is an objection Holy Land. 
tending to the {dame thing; that this modus cannot have ſubſiſted 
time out of mind, becauſe there is an exception of a product and cul- 
ture, which was not and could not be in ule at the time when it was 
ſuppoſed to commence; and that this exception, being part of the 
agreement, mult be coeval with the agreement itſelf: which ſhews, 
it. could not be an agreement time out of mind, 1 


Firſt as to the proof of the nodus in point of fact; as to which 
many obſervations are made on the part of the plaintiff, and cer- 
tainly in caſes of this kind theſe obſervations have been frequently 
made, and have juſtly had weight; that there is a great variation 
in the proof; that none of the receipts call it amodus ; only two of 

the witneſſes call it ſo; the others ſay, there have been ſuch pay- 
ments for tithe generally and one calls it a compoſition ; and Lord 
Talbot has ſaid, he would not call it a adus, if none of the wit- 
neſſes would. If not one, that might be a material obſervation : 
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but that, I am of opinion, is too flight an obſervation in general, 
that becauſe theſe witneſſes (who are lay gens) do not make uſe of 
a legal technical word, that cuſtomary payment ſhall be over- 
ruled. The queſtion is upon the fact: the law makes the inference,” 
Next that the receipts do not call ita w9dus, and that they are very nice 
in taking receipts. Very often miniſters will not call it a modus in the 
receipt; becauſe they will not prejudice their ſucceſſors, tho' they will 
give a receipt for the ſum as uſual, In very few inſtances will the rector 
ſubmit to call it a modus in the receipt; and if he will not, the pariſnioner 
cannot compel him; but muſt ſubmit, or elſe pay without a receipt. 
And that ſort of evidence is in ſome meaſure ſtrengthened by a letter of 
the plaintiff's in which he does not (and very rightly) call it a 
modus, but inſiſts on this payment as the payment - uſually made 
for this land formerly, and upon an account and payment to be 
made up on that foot as the right he inſiſted upon: whereas he 
might have demanded an account and ſatisfaction for tithe in kind, 
if this was not a compoſition or modus that bound him. But as 
to all theſe obſervations I ſhould have laid much more ſtreſs on 
them, if there was any evidence for the plaintiff either of actual 
payment of tithe in kind or of a tradition thereof for this marſh 
land; of which there is none, either of the fact of payment of 
tithe in kind or any tradition from any ancient perſons ; which is 
proper evidence in caſes of cuſtom and uſage. Then the poſitive 
proof on one fide is ſtrengthened by the weakneſs or want of po- 
ſitive proof (which implies a negative) on the other fide. It is 
determining caſes not on the merits, but according to the critical 
penning of depofitions. The want of any evidence, not only 
of payment of tithe in kind but of any tradition, takes off the 
weight of the obſervation, that this might have commenced within 
a ſhort ſpace of time; for then ſome tradition would have beenſhewn, 
that tithe in kind had been ever paid, or even inſiſted upon or de- 
manded : but there is none. If therefore it reſted on the proof, it 
is impoſiible to ſay, that a decree muſt be made for payment of tithe 
in kind; which as at preſent I cannot allow, 5 
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But the moſt ſtrong objections are thoſe in point of law arifing 
from facts; but ſuch facts as, it is infiſted upon, the court is 
bound to take notice of, Firſt as to the exception of hops, which 
has ſomething material in it; for hops are always allowed to have 
been introduced in modern times, that is modern in reſpect of 
 Hopsbegan in Jong antiquity. They began to be uſed and propagated in Queen 
ef Elizabeth's time, and exiſted in this kingdom in Philip and Mary's 
propagated, time and before; as appears from the ſtatute in the reign of H. 
but exiſted 8. therefore they were here: but here, as tobacco is here, plant- 
1 ed for curioſity and in ſmall quantities: but they were in this king- 
dom to a certain degree before E/:zzabeth's time, though non conſtiat 
how far. Is it poffible, there ſhould be ſuch an exception in the 
EE. begin- 
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beginning ? or does the making this exception overturn the affirma- 


tive part of the odus? Suppoſe the agreement was to pay ninepence 
per acre for all ſmall tithes of this land, except ſuch ſmall tithes as- 


ſhall be afterward introduced: that would be certainly a good agree- 
ment. Then inſtead of laying it in thoſe general words they have 
ſpecified it with ſuch a ſort of product as theſe lands probably wall 
be tilled with. But it is too much to lay ſuch weight on this ob- 
jection to overturn this modus, when I ſee what has already paſſed. 
I allow that caſe of Bates in the Exchequer not to be ſuch an autho- 
rity as to bind in the preſent caſe; and it ſeems as odd a proceed- 
ing as I ever ſaw in a court of equity. Iſſues were firſt directed 
on both bills; and afterward the trial was ſo had as not to deter- 
mine the merits of the caſe, which the court expects aſter a trial 


but it went off upon a nice objection in point of evidence, that the 


plaintiff in the original bill offered a record or ſurvey in the time of 
H. 8. (which now has been read) and which was over-ruled by 
the Judge, and the merits were not entered into. Evidence is not 


to be deſtroyed, becauſe ſome part of it is loſt; for the law is not 


ſo unreaſonable as not to ſuffer it to be ſupplied, if loſt : but upon 


its coming back upon the equity reſerved the court diſmiſſed the bill 
with coſts in law and equity, and diſmiſſed the croſs-bill with 


cos only in equity: the reaſon of which was perhaps, that there 
was no application by the plaintiff Bates for a new trial, and as a 
verdict was againſt him, kis bill was conſequently to be diſmiſſed, 
unleſs he prayed an account on the foot of the modus; which, I 
_ preſume, he did not think fit to do: and, I preſume, the croſs- 

bill was diſmiſſed, becauſe the court did not think the verdict, 
as found, was upon the merits, or ſufficient to make a decree to 
_ eſtabliſh the modus, But why it was diſmiſſed with coſts I do not 
know; unleſs the court had a mind to ſet the coſts on one fide a- 
gainſt the other. But afterward a bill is brought by the landholder 
to eſtabliſh this as a modus; and the defendant thereto by his anſwer 


lays, he acquieſces to take the payment on that foot; but did 


not conſent it ſhould be eſtablithed : yet the court did think fit to 
eſtabliſh it as a h, I believe, I (houid hardly have done that. 


$13; 


But however, it was only to eſtabllih it as between the then Modus to bind 


rector and pariſhioner; for that decree could not afterward bind 


ucceſſor mutt 
be eſtabliſhed 


all the ſubſequent incumbents; becauſe that muſt be on a modus on proof, and 
eſtabliſhed on proof and on the mere right of the caſe, which gane mere 
was not entered into. The only uſe therefore I can make of- 


that precedent, is this; it is evidence to me of the opinion of a 
very learned court, when C. Baron Penge/ly (who was a very learn- 
ed Judge) preſided there, that this inſerting the exception in the 
laying the modus, which was exactly juſt the ſame as in the pre- 
ſent caſe, was not ſufficient to impeach and overturn the modus 
in point of law; and as that is a very nice objection, and may 
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be accounted for in different ways, and there being that opinion of 
that court, I ſhall be of opinion not to over-rule the modus upon 
| that. | : | a * 


Modus too The more material objection is upon the affirmative part of the 
rank, too high nodus itſelf, whether it is not too rank ? It is inſiſted upon as too 


Lc ceenb en, high in point of value, and therefore that the court is bound to 


lue of the tithe L . 3 . 
not allowed, take notice of it, and ought to over-rule it. That doQtrine has 


But a differ= certainly prevailed in ſeveral caſes, and, I believe, more ſtrongly 
ence where 
for land or a 


court without a jury: that objection has been more commonly al- 


| lowed as to the value of particular things, for which the modus has 


been ſet up, as where it is ſo much for a ſheep, or lamb, or a 
particular kind of product, the value of which may be ſhewn at 


: theſe times: but it may differ as to a modus ſet up as to the value 


of lands, becauſe ſeveral incidents and accidents may attend that: 
the alteration of trafficx or commerce, or of the culture of land, 
either improved or falling in value by accident, that makes ſuch a 
modus more uncertain than in reſpe& of the value of a particular 


kind of product, as calves, ſheep, lambs, and things of that kind. 
Therefore, though this objection is taken in point of law for the 


judgment of the court, the court does not always proceed as bound 


to determine it that way, but has conſidered it as a matter of 


fact proper for a jury. And this plaintiff has conſidered it as ſuch, 
and has entered into proof of the fact, that is by records, to ſhew 
the value of the land in the time of H. 8. I cannot make a certain 


inference from thence. It is a material evidence to be ſure; and 


+ More light might have been had in that caſe of Warebern, if Juſtice 
Eyre had let that in. But when ſuch commiſſioners are ever em- 
ployed to make this valuation, I believe this valuation is never car- 


"ried to the height; and that in the time of H. 8. has been always T 


thought not to be carried to the height. Compare it with valuations 
in modern times, as on the augmentation of the Queen's bounty, 
not valued at a third part: and yet, I believe, they did not go 


ſtricter than in that of H. 8. I uſe this in this manner, not to 


- throw it off, only to ſhew this is not concluſive evidence. Then 
the queſtion is, whether it is not fit for me to do, as the Court of 
| Exchequer did in the cafe of Wareborn, to direct an iſſue? and in 
that reſpe& I have directed an inquiry to be made into that caſe 
-of the Rector of Stoke, which was firſt in the Excheguer ; where 


: Giffard brought his bill for tithe in kind, and particularly for tithe 


of lambs. The defendants there infiſted, that neither he nor his 
predeceſſors were intitled to receive that becauſe of an ancient 
_ uſage or cuſtom in that pariſh, that every occupier having land paid 


| 


ſince the publication of Biſhop Fleetwood's book; for before that, 
particular pro- I believe theſe things were not ſo commonly known. That ob- 
gut. jeQtion, though founded in fact, is taken to be. allowed by the 
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three pence and no more as a modus in full ſatisfaction of the tithe of 
Juch lamb. The court did not determine it on the hearing, but 
directed a trial: but the plaintiff did not proceed to trial; and the 
court ordered the iſſue to be taken pro confeſſo, and afterward ordered 
© = his bill to be diſmiſſed, From that he appealed ; and the reaſon 
> given for his appeal (as appears from the caſe) was, that the court 
} 
. 
4 


ought not to have directed an iſſue, but ſhould have over-ruled this 
enodus as too rank becauſe of the ancient price of cattle and other 
commodities, ſo that a lamb would not be worth formerly more 
than ſixpence; and that it was proved to be only a modern compo- 
fition, The anſwer given to that is, that the ground for that ob- 
jection ſeemed to be, that the modus was fo great and ſo near the 
value of the tithable matters, for which paid, that it muſt be a mo- 
dern compoſition conſidering 'the decreaſe of the value of coin: but 
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4welvepence per acre for all marſh land within the pariſh in lieu of 
all tithes, Proof was made of this payment for forty or fifty years: 

and upon this, and as there was no proof of payment of tithe in 
kind, a trial was prayed to be directed: but the court denied the 
trial, and declared the pretended 0dus or cuſtom to be void, as 
it was proved, that the marſh land was rented at ſo much per acre, 

that it was not poſſible, nor could a reaſonable intendment be 
made, that the modus or cuſtom time out of mind could be; and 
therefore the court over-ruled the modus, and ſaid, that the court 

- Uſually over-ruled a modus, which ſeemed too great, and which 
did not ſeem reaſonable to the value. But ata, (and for this I cite 
it) this cauſe was reheard upon the defendant's motion, and the 
modus was ſent to a trial at law by a Mzddleſex jury; but it does 
not appear what was done afterward. The uſe I make of this 
caſe is to ſhew, that the taking this ſort of objection, founded 
on the height of the ſum, to be_a matter of fact in ſome caſes 
for the conſideration of a jury is not a new invention, nor firſt 

introduced in that caſe of G:fard or. that of Bate, but was done 
| mM by 


5 that this objection ariſing on matter of fact, was very proper to be 
Conſidered by a jury. It was heard in 1735; at which I was not 
: . preſent, being then in the King's Bench, The Lords affirmed the 
5 decree; and therefore affirmed, that the ſending it to an iſſue was 
15 proper and right. I ſent to Mr. Philip Ward, ſon of Lord Chief 
1 Baron Ward (and who is a very good repertory of caſes in the Ex- 
3 . chequer) to know what cafes upon this head had been in the Ex- 
0 . cheguer ; and the caſe of Layfield v. Delap was ſent to me, and alſo 
: another, which comes up to the preſent, is very like it, and in the 
"2 ſame country, of Graſcomb v. Tefferaes, 17 Nov. 1687; which is 
3 before any of the caſes that have been cited upon this head; and 
= the account of it is this. It begins with ſaying, This is a Kentzfh 
3 cauſe, and the plaintiff demanded tithe in kind for marſh-land. 
8 The defendent alledged a modus or cuſtom time out of mind to pay 


I 
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by the court in 1687 on great conſideration ; for it was twice be- 


fore them. On the firſt hearing they were of a contrary opinion, 
and over-ruled the modus upon the arguing it; but upon N 
and reconſidering, they reverſed their own decree, and directed a 

trial. And I am of opinion, that in theſe kind of cafes it is very 


fit to do ſo; and more ſo in a caſe where it concerns the height of 


a modus in reſpect of the value of land than any other, eſpecially of 
land which has been greatly improving and improved for ſeveral 
years. Romney Marſh is the firſt level, which was banked in from 
the ſea; and the laws of the Sewers and more modern laws have a 
reference to that of Romney, and make that the rule. There is a poſſi- 
bility, where lands were of little value at the time, but were im- 
proving and inclofing, the parſon, patron, and ordinary might 
come to an agreement to give from that time much more than the 


tithe was, in order to prevent the parſon's demanding tithe in kind 


afterward, when the lands were greatly improved at their expence. 


It is like the caſe, where a commonage is incloſed at a great ex- 


| pence, and much more is by agreement given to the parſon than 
his tithe in kind at the preſent, becauſe it is to prevent his receiving 
tithe according to the 8 {et value. 


Iberer [will direct it to be wich but the queſtion is, where 
it is to be tried? according to Graſcomb v. Heries it is proper to 


try it in London or Middleſex. Romney Marſh is very extenſive; 
and hardly a gentleman in Kent, who has not an eſtate there; 


which, I preſume, was the reaſon of directing it in that manner in 
that caſe. If I had not found this precedent, I probably ſhould. 


not have thought ſo ill of my countrymen as to do if. Let it be 
tried in London upon an iſſue, whether the occupiers of the marſh 
land in this pariſh have paid, &c. juſt as it is laid in the anſwer : 

but the defendant in this court be plaintiff at law, becaule the 
iſſue is upon him. 


Caſe 175. How verſus Weldon and Edwards, July 1, 1754. 
Ht the Rolls, 


Aſſignment of. HE plaintiff was a b on board one of the ſhips, | 
which in 1745 made the great capture, which put into 


ſailors ſhare ef 
Prize monty 
at great under Kiunſale in Ireland; and for 123 J. 155. 0 d. Sterling, agreed with 


22 17 ad, Welded for a ſale of his intereſt, which, as was now confeſſed, 


du to and az amounted to 457 J. In Sept. 1745, the prizes came to Briſſol. In 
ſecurny for October the money was received by the managers. On Nov. 15, 


what really. 1745, Edwards by a deed, reciting the deed-poll of Auguft, by which 


advanced: 
and a the plaiatiff alligned his ſhare for the conſideration therein men- 


tioned, 
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tioned, purchaſes it from Weldon; who covenants, that How was ſecond 5 
well intitled, and that Veldon had good right to aſſign, with co- fe face os 
venant for further aſſurance, and warrant againſt all perſons ; and es the fil. 
he appoints Edwards as his attorney to receive from the managers 
all bounty money, prize money, {mart money, tickets, and all 
other ſums of money due to How and the other perſons owners 
of the ſhare. This aſſignment was accompanied with a bond of 
the ſame date by Weldon and a ſurety in a ſum equivalent to the 
purchaſe money, for Weldon's performance of the covenants ; and 
two ſhares are aſſigned over as a collateral ſecurity to indemnify 
Edwards againſt any claim ſet up by any other, and to make him 
ſafe in the quiet enjoyment of theſe ſhares. There was after- 
word a re. aſſignment to Weldon; who, upon this bill to ſet aſide the 


ſale now made default. 


For defendant Edwards it was inſiſted, he is a purchaſer for va- : : 
luable conſideration without notice of Weldon's fraud; and that 
in all the caſes cited for plaintiff there were badges ot fraud af- 
fecting the defendant himſelf, As Brown v. Newman in 1745, 

where Foley the purchaſer was affected with all the fraud of New- 
man. In the caſe of Mr, Fitzgerald he was no purchaſer ; he Ante. 
only received the money as agent for the perſon, againſt whom Taylour. v. 
the bill was brought, having accounted for it with his cor- Nase 18 
reſpondent in Ireland: but the reaſon he was charged, was, that 2 
he owed a duty from his having notice not to part with that 
money; therefore the parting with it was a breach of truſt; and 
in that light was the decree againſt him. But there is no caſe, 
where a purchaſer for valuable conſideration from a perſon guilty 
of fraud without notice of that fraud ſhould be affected there- 
with. Notice alone. of the undervalue is not ſufficient to impeach 

a contract. In Baldwin v. Rochfort, Nov. 11, 1748, Lord Chan- 
cellor held, that undervalue, though an ingredient, was not the 
ſame in the law of Eng/and as in the civil law. 


Sir Thomas Clarke, Maſter of the Rolls. 


It muſt be firſt determined, whether the bill of ſale or aſſigu- 
ment to Weldon, the original tranſactor, is in ſuch a light in a 
court of equity as to ſtand or be ſet aſide; that is, be converted 

| Into a ſecurity for what was really and Bana fide paid, though it was 
an abſolute ſecurity at firſt? Next whether, if the plaintiff 
would have been intitled againſt Weldan, had he alone been con- 
cerned, the aſſignment to Edwards will ſtand in his way ? 


The plaintiff's equity againſt Weldon is founded on the com- 

mon and known principal, an inſtrument obtained from him by 

fraud and impoſition; the actual proofs of which fraud are 
Vor. II. | 6s Q-- charges 


CASES Argued and Determined | 


to them; vg. as to the circumſtances and fituation of the prize 

and of the plaintiff when he made the ſale, from its being in 
| Jeopardy on account of the owner's being pricked run, Sc. 
But the more material part is from the other citcumſtances upon 


Seamen eonſi- purchaſed. It is reaſonable to conſider the vendor at leaſt in as 
ons ns tavourable a light as a young heir, I am warranted in faying that, 
by what has been often ſaid in caſes of this kind, and what has 
been done by the legiſlature itſelf; which has conſidered them as 


| part with what they have acquired perhaps with their blood ; 
Ooneracts at therefore are they reſtrained by two acts of parliament, the laſt of 
; halfvalue ſet which was 20 G. 2. Then the price, for which the ſhare was 


ivil law : | 
"Nor ſo here Law, if half had been paid it would have been a mere nullity. 


terial ingte - 
dient. 


great way toward it. It was a very odious caſe on the part of 


are the ſame as in the other caſes, in Which the bills of ſale are ſet 
aſide; and the riſk and hazard at the time of Veldon's purchaſe, 
and the uncertainty whether it would turn out any thing in the 
event on account of claims ſet up, were greatly miſrepreſented, 

and ought not to have more weight than in the other caſes, where 
the ſame objection is made; and as to the contingency whe- 


it. No doubt then, but if he now appeared, and made defence, 
muſt have been a decree punt him. 
Next whether Eduards is in a like condition or better than 


and on the application of them to this particular caſe, viz. that 
here is dolus in re ipſa, and dolus circuitu non purgalur; which is 


Bacon not as a general rule, but as an exception to a general rule. 
It is inſiſted for defendant, that if ſeamen are to be favoured, fair 
purchaſers are as much; and that mere inadequateneſs or ſmall- 
neſs of price is not of itſelf ſufficient to impeach a purchaſe ; 
and that a legal intereſt differs from a mere equity. All theſe prin- 
Ciples are true, as laid dawn generally ; but to judge how far 
they are applicable conſider the particular caſe made, It 1s 2 
| acie 


charges i in the bill of ſugge/tio falſ et ſuppreſſio vert, admitted by 
Eduards (for Weldon makes default) to be be made out by evidence; 
and being the ſame as in all the other caſes, I ſhall only alldde 


JJ... EE on 


the general head of equity ariſing partly from the perſon with 
whom the tranſaction was, and beſide the value of the thing 


a race of men looſe and unthinking, who will almoſt for nothing 


adde ne parted with, is about a fourth part. By the rules of the Civil 
but it isa ma- Our law differs from that; but though the inadequateneſs of the 
value will not of itſelf be ſufficient to ſet aſide the contract, yet 
it is a very material ingredient, and, with other things, will go a 


Weldon; and admitted to be a groſs fraud, and the circumſtances _ 


ther the money would ever come ſafe, inſurances were made upon 


unleſs ſomething more particular than in former inſtances, there 


Weldon, will depend on the general rules and principles laid down, 


true, if admitted with allowance; and it is laid down by Lord 
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facie a ſtrong defence, a fair purchaſe for valuable conſideration 
without any notice of plaintiff's claim or right at the time or be- 
fore payment of the purchaſe money. The deed, under which 


_ defendant claims, certainly is greatly more extenſive, than Wel- 
don had a right to make; and though probably no benefit could 
| accrue to any on account of thoſe other matters in the aſſignment, 


yet it was truly obſerved in the other caſes, that this ſhewed the 
intent of vendee to graſp at every thing; and therefore it 1s 


not material, whether advantage did in fact accrue from them. 


No great ſtreſs is to be laid on the covenants, though the war- 
rantry is very extenſive, and goes much further than uſual ; nor 
upon the bond. But though of no great weight ſingly, yet juncta 
1uvant, But the collateral ſecurity ſhews ſtrongly, how it ſtruck 
Fdwards, the ſuppoſed purchaſer at the time. It was ſaid, this 


was but a prudent precaution by a purchaſer to ſecure himſelf 
againſt the event. If it is ſuch a precaution, as a vendee would 
deſire, it is ſuch, as in a common caſe neither he could require, 


nor a vendor comply with; for it amounts to a ſale of ſhares for 
money for his own preſent occaſions, and the purchaſer requires 
to lock up ſo much to deprive him of the uſe. Next as to the 


conſideration. There is a receipt ,acknowledging the payment. 


The defendant thought it neceſſary to go further, and properly; 


therefore examined a witneſs as to the payment by draughts and 


bond. But that will not prove payment of the money fo as 
to make defendant purchaſer for valuable conſideration ; de- 


fendant therefore endeavoured to make out the payment of the 
draughts and bond: but only in this way, that Yeldon owned 


it. Even at this time the bond may be unſatisfied : but if fa- 


tisfied, it might have been now produced. So that the payment 


reſts on Weldon's acknowledgment. It is ſaid to be ſufficient to 
produce the deed and receipt. As between Weldon and Edwards 
it would; unleſs Weldon had brought a bill to impeach payment 


of the confideration, and then it would not be ſufficient againſt 
bim: much leſs againſt a third perſon. Edwards endeavours to 


put himſelf, not in the place of Weldon (which would not anſwer 
his purpoſe) but in a better; therefore it is neceſſary to go fur- 
ther, and make out proof of payment; in which he has mate- 
rially failed. Next as to notice; it is ſuch a defence, as in moſt 


_ Inſtances is out of plaintiff's power to produce poſitive witneſſes 


to falſify, depending generally upon collateral evidence. But the 


_ anſwer is obſervable; it denies, that at the execution of the deed 


they had any notice of the plaintiff's having ſold to Weldon under 


any ſuch circumſtances of fraud as are mentioned in the bill. I 


mult conſider this anſwer as if pleaded. Would ſuch a general de- 
nial of knowledge of a ſale under particular circumſtances of fraud 


be ſufficient ? The generality of it makes it turn the other way. 
It is admitted, that Edwards had notice of the very inadequate 
h | | | price 


319 


[7 
* 
4 
* 1 
0 i 
j i 
4 N 
1 x 
$ , 
t 
J d 
f 
i 4+ 
15 
a 74 | 
1 18 
- 10 
1 4 
4 5 
+ 
* 
1 
#7 IF 
I 
U *3 
i * 
bt 
x i 
[4 x 
i | 
s 
is 
1 
; j 
x | 
4 
SF : 
= = 
l — 
1 1 
4 * if 
? i 
J* 
= 
T7 % 
1 
1 
A 
4 
1 
4 
. 
+ 
_þ 


—ů — — 
„ 1 ne = IR ING 


AE Sr — =" IIS — . — — 


— 23 n 8 
— — RN ern 


rr 


2 — —— . 
ARE RES — — 


RN a — 
. SRI. — : I 
2 2 —— at at - . 
Da *% +, ls ®. * — P — * a 
"as * 8 — —__ 
—ͤꝗ—— ———— Pe AA AE [—— ] 


deter eros 


Ing 
2 2 — * — ut — 2 - 
— ————— —4 ͥ ́ ꝙ 


— 


- — 
b = 
pr — — — 
ay ͤ ˙ 2 
— — — 
* — 
— a 


— — 


— 


1 o — 
. nn Ro oe ts 
— 2» 
—— 


— — 
— — ewes ems — 
7. n 
- — 


— — 


— 
—— 


= — — E 


0 NS IR 
7———T——— ag d at. 


< ng 


—— 
S EIInES 


= — — > —_ 
* Q SI 
** — — 
2 8 
—— OO III 
* — - — 


ings in court, 


commited for Sir Robert Cann, now moved to be diſcharged, having paid coſts 
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price paid by Weldon to the plaintiff ; and I cannot agree that 
there was no occaſion to inquire farther; for it muſt raiſe a ſuſ- 


picion; and it was very natural to aſk, how he came by ſo good 
a bargain: but the defendant more than ſuſpected ; and there- 
fore took the collateral ſecurity beſide. Taking all together a 


court of equity will be induced ſtrongly to preſume. notice of 


another title. 


I have hitherto proceeded on a ſuppoſition, that a legal right is 


in Edwards, and indeed otherwiſe the queſtion of notice could 


not have been at all material; becauſe if they took only an aſſign- 


ment of an equity, they would have taken it as in other caſes 


cloathed with all the circumſtances in the hands of Weldon, whether 
they had notice of the fraud or not, and there is no neceſſity of | 


charging notice of it. But it now appears clearly, that the legal 
| Intereit is in Weldon Fe according to the determinations of 


the courts of law that by theſe aſſignments the legal title paſſed) 


for it appears, that there was a reaſſignment of the plaintiff's ſhare 


to Weldon; ſo that Ewards had not the legal intereſt ; but muſt | 


be conſidered in the ſame light as Weldon himſelf would; and 


any decree I ſhould now make, in conſequence of that opinion, 


will in fact be againſt Weldon himſelf; which ſatisfies me the bet- 
ter with my preſent opinion: and if the court was to diſmiſs the 
| bill as againſt Edwards, it would be a decree in favour of Weldon ; 


which would be a great injuſtice t to the plaintiff, and is a ſtrong 


ingredient. 


The bill of Sale therefore by the plaintiff to Neldem muſt be 


ſet aſide for fraud and impoſition as an abſolute aſſigument, but 
ſtand as a ſecurity for ſo much as was bona fide advanced; and Ed- 

. - _ wards upon all the circumſtances is not in a better condition, The 
| | decree for payment muſt be againſt both jointly ; and if ſatiſ- 
faction is made by Edwards, let him have remedy over, and li- 


berty to proſecute the decree againſt Wadi, with coſts juſt in * 


ſame manner. 


Caſe 176. —— -, Jul 18, 175 
Publiſher of RS . being committed to the Fleet upon motion of the 
advertiſement | y/ | plaintiff for having publithed an advertiſement in the Bri/ol 


d. 
inge in out, Journal relating to the anſwer in Chancery put in by the defendant, 


contempt: but 
heed ol of the contempt and ſubmitted ; as alſo the defendant did, con- 


ſubmiſſion and feſſing the advertiſement was put in at his inſtance ; and it was not 


diſcloſing oppoſed by the PR, who left it to the court, 


every thing. | | Lor 4 
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in the Time of Lord Chancellor Ha aDwiert 


Lord Chancellor ſaid, his reaſon for committing was not only for 


the ſake of the party injured by ſuch advertiſemenr, but for 


ſake of the publick proceedings in this court to hinder ſuch adver- 
tiſements, which tend to prepoſſeſs people as to the proceedings in 


the court. But as on a proſecution for a libel in B. R. for pub- 


liſhing a ſcandalous advertiſement, if they confeſs in what manner 


it was brought to them and every thing about it, that court takes 
that into conſideration to alleviate the puniſhment; ſo here, though 


here ignorance of the law is no juſtification for the publiſhing the ad- 


vertiſement, yet having diſcovered in what manner it was brought 
to her with other advertiſements, and diſcloſed every thing, it 
is a ground to alleviate the puniſhment; therefore he granted the 


motion, 


Bullock wer/us Stones, Fuly 10, 1754- 


cc 


66 1 Jobn Stoncs do leave all my real and perſonal eſtate at Mgate, 


in truſt by B, C, and D; my defire is, that all mydebts and 


funeral charges be paid, and ſach legacies as I ſhall after men- 


« tion.” Then after certain directions and legacies, he adds, 
J defire, that the heir, which I ſhall hereafter mention, be 
«© well brought up with good learning and well educated. Alſo 


_ my will and defire is, that the firſt ſon lawfully begotten of 
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Caſe 177. 


Deviſe of real 
and perſonal 
to firſt ſon of 
A. when he 
ſhall attain 21; 
the profits of 
the perſonal 
accumulates. 
As to the real 
it is a good 


« hn Stones the file-cutter, when he comes to 21, ſhall have executory de- 

„Hall my eſtate real and perſonal at Afgate, and his heirs for viſe: but the 

* FE, a | 7 be let o meſne profits 
ever: and as there is coal on the land, if it can be let for forty geſcend to 


e or fifty pounds an acre, the mortgage debt may be got paid heir at law. 
c Off. . i 


John Stones the file· cutter, the defendant, was heir at law to the 
teſtator, had no ſon at preſent, and was not yet of age. 


The firſt queſtion was, whether there was any deviſe to the truſ- 
tees? Next, Whether this was a good executory deviſe to the firſt ſon 
of John Stones at twenty-one? Next as to the profits in mean time, 
whether the heir at law was intitled thereto only, until he has a 

| ſon born, and to veſt in ſuch fon immediately on his birth? But 
this it was ſaid, could never be the meaning; for that would be 
providing for the ſon, and at the ſame time preventing John Stones 
from marrying ; therefore they belonged to him, until he has a 
ſon who attains twenty-one. | 


Vor. II. | 6 R LoRD 
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LORD CHANCELLOR. 


The perſonal eſtate paſſes by this will to the truſtees firſt ſor 
payment of debts : but the whole ſurplus of that will belongs to the 
ton of John Stones, when that ſon attains twenty-one ; which is a 
reaſonable com paſs of time for ſuch a bequeſt to take place; and 
until then the profits of that perſonal eſtate will accumulate, and 
the heir at law cannot claim any thing of that. 


But as to the real eſtate, firſt I am of opinion, it paſſes by the 
deviſe to theſe truſtees; and that there are proper deviſing words, 
though it is not ſaid, I deviſe to them,“ for it is in an inaccurate 
manner by them: but that muſt be conſtrued with the ſubſequent 
acts to be done by them; vig. I give my real eſtate on truſt, 
that the rents and profits may be applied by thoſe truſtees in 
* ſuch and ſuch a manner; then they muſt have the real eſtate for 
8 purpoſe; and, I think, in point of law it will amount to a de- 
viſe to them. The queſtion then is as to the truſt; and applica— 
tion of the rents and profits. It is an executory deviſe of the 
truſt eſtate to the firſt ſon of John Stones, when he comes to the 
age of twenty-one; which is a good executory deviſe according 
to the later determinations; for in Gore v. Gore it was ſettled 
ſolemnly, that ſuch an executory deviſe is good even of a legal 
eſtate; and there is no difference as to that, becauſe it does not 
tend to a perpetuity, only ſuſpending the power of alienation ſo 
long as the law would ſuſpend it; becauſe until twenty-one he 
could not alienate it. Where then are the rents and profits to 
go? Where there is an executory deviſe, whether of a legal eſtate 
or a truſt eſtate in this court, the rents and profits go to the heir 
at law; becauſe the legal eſtate in the one caſe, or truſt in the 
other, deſcend in mean time to the heir at Jaw, But I am of 
opinion, that this intermediate intereſt or benefit, ariſing to the 
41s heir at Jaw as to the profits of this eftate, will determine upon 
19 | his having a ſon; for that ſon's education, which he has expreflly | 
118 directed, muſt come out of the rents and profits of the eſtate : 
4 that cannot be, if another perſon is to have the benefit thereof. 
. Therefore the conſtruction of the will muſt be, that this heir, 
i} whom he has inſtituted, ſhall have the benefit of theſe rents and 
=_ profits from the time of his birth, at leaſt ſo far as his mainte- 
nance and education goes, What the ſurplus afterward will be, 
does not appear; but probably nothing. But the conveyance of 
the eſtate and the poſſeſſion muſt be ſuſpended until he attains 
aLWCUHY-ORe,. 
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_EXCcutrix, 


in the Time of Lord Chancellor HaRD] CEE. $23 
Archer ver/us Pope, July 19, 1754. | Caſe 173 
Bond by huſ- 


ARCHER, previous to his marriage with Anne Price, ex- 6 
35 bond, which recited the intended marriage; and band reciting 
ecutes a bond, which reci narriage ; 133 


that whereas Anne Price is intitled to 800 J. or ſome eſtate, in land ſetde wite's 


or houſes after the death of her mother Sara Price, which ſaid ws Ge. 


ſum or eſtate, or whatever ſum or ſums the huſband ſhall be in- executing par- 


titled to, is agreed to be ſettled to the uſes following; to they. By her 
acts after his 


uſes of her and the children of the marriage, and afterward to geh ge 
the right heirs of the hufoand ; but the wife was not an ex- bound herſelf 


ecuting party thereto. 


\'Upon that the marriage was had. In to a perfor- 
the life of the huſband the eſtate fell into poſſeſſion, and was a 


real eſtate» The huſband makes his will, in which he recites 


the bond, and deviſes the inheritance of the eſtate back to his 


wife, and all other his eſtates real and perſonal, and makes her 
She proves the will ſoon after his death, and marries 


Peter Pope. 


After her death a bill was brought by her two ſons by Archer 
againſt the ſecond huſband to have the benefit of the agree- 
ment entered into between their father and mother, and to re- 
{train the defendant from proceeding at law againſt this eſtate as 
tenant by courteſy. e 6 


His Lordſhip thought, that as the intereſts of the two plaintiffs 
were incompatible, one of them, the elder brother, ſhould be made 
a defendart, This was done by an amended bill. 


The plaintiff offering to read the examination of another de- Evidence. 
fendant Harriſon, who was alſo a defendant to the original bill, 
it was objected to on the part of Pope; as this would give Har- 
riſon an opportunity of contradicting what he had ſworn by 
his former anſwer, would deſtroy the rules as to publication 
paſſing in a cauſe, and open a door to colluſion ; and that on 
the part of Pepe new proof could not have been entered into; 
although it was allowed, croſs interrogatories might have been 


exhibited, 


% 


 LoRD CHANCELLOR, | 


When a cauſe comes on to hearing, and the court either for Where a caule 


an improper arrangement of parties, or in a ſtronger caſe for the ſtands over to 
make or add 


want of parties, directs the cauſe to ſtand over with liberty to nem a6... 


make new. defendants or add parties, in which there is fre- dants, and on 
quently 


1 
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amendment quently an * to re- examine; the queſtion i is, whether all the 
publication is 


ee parties are not parties to that ret na tion 7 I doubt the 
that all te muſt neceſſarily be ſo. The bringing new parties before the 
parties mY court may make it neceſſary for all of them to enter into proofs, 
1+ +6} th When there muſt be a new examination, and by amendment 
tion, and that of the bill, publication is open, then why cannot all parties en- 
Lee oY ter into a new examination? If indeed the court ſees a con- 
fendant to trivance, the court would meet with that ſome way or other; 
original bill but there is nothing of that here: it was an objection made by 
n the court. However this evidence certainly may be read againſt 
ther defen- the other defendant, the iofant elder brother of the plaintiff; and 


_ then the court may judge of it, 
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For plaintiff, This agreement was reduced into writing, and 
the marriage had in conſequence of it; and the parties are only 
miſtaken in point of form, in thinking it ſufficient for the huſ- 
band only to covenant, and therefore the wife did not ſign it. 
It is common where a huſpand makes a ſettlement on the wife, 
by way of bond to the wife, which is void by law, ſo that no 


uſe can be made of it, yet this court decrees It on foundation of 
the agreement. 


I 1 Boi. "Tos 7 n erz 


For defendant Pope. He has now the legal eſtate as tenant. by 
\ courteſy; which right is endeavoured to be taken out of him by 
a ſuppoſed equitable agreement. The new evidence read is not 
admiſſible againſt him. The wife ſhall not be tied down to bind 
her land by any inſtrument in writing not ſigned by her. One 
view of the ſtat. of frauds was that agreements muſt be certain; 
but another view, that the aſſent of the parties muſt appear 
thereto in writing, She never joined in executing the bond, her 


aſſent does not appear; nor is her huſband' 8 will binding e wen 
can it effect her, in Law or . 
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Lord CHANCELLOR. 


hs - | This bill is in nature of a bill for ide oerformatice of an 
marriage agreement, which being only ſigned by the huſband, the queſtion 


+. $47 is, whether it is ſufficient to bind the wife or not ? There are ſeve- 
ge:reead not- 


withſtanding ral inſtances of very informal, incorrect, and looſe agreements on 


ſtature of marriage, and where the parties have not been all bound, as things 
frauds upon 


ſtood originally; yet after a marriage had, and acquieſcence, and 
acquieſcence 
and acts in acts done in conſequence of it, this court has decreed them, and 


i! that notwithſtanding the ſtatute of frauds; becauſe all agreements 
of it, thoug 


dy in part performed, or performed on one ſide, the court carries into 


one party, or execution on the other. The wife is not e party to the 
though an OY a, bond, 
infant. 


in the Time of Lord Chancellor HazdwWioke: 525 


bond, which contains a recital of an agreement for ſettling” her 
eſtate, nor conſequently to the agreement: but the bond was 
fairly made and before marriage, and the wife was of full age, = 
and fully conuſant of the tranſaction ; as appears on the evidence. 
It plainly proceeded on an uncertainty of the parties, of what nature 
and ſpecies the wife's fortune confiſted, whether money or land. 
All, ſhe was intitled te, was after her mother's life, who was not 
privy to the marriage. The bond recites an agreement with ſome- 
body; and Pope admits by his anſwer, that there was an agreement. 
Then there mult be two parties to that agreement; which muſt be 
ſomebody intereſted in it, either the wife herſelf or ſome one for 
her. Though Pope has endeavoured to abate from that by ſaying, - 
he does not know from whom the firſt propoſal came, that is not 
material, ſince there was an agreement : although his admiſſion will 
not indeed bind the heir at law. Nothing was done during the huſ- 
band's life: it appears, he intended to act fairly at the time of ma- 
king his will, and therefore has recited the bond in his will, and has 
cured what had the only appearance of hardſhip in this bond, and 
given the inheritance of the eſtate back to the wife, if no children, 
which by the bond was to go to the huſband. Taking it upon the 
bond only, if nothing more was in the caſe, it would be difficult 
to ſay, that the wife ſhould be bound by this bond; becauſe if it 
is abſtractedly taken on the inſtrument, ſhe was no party; and the 
ſtatute of frauds ſays, it muſt be ſigned by the party; who is to 
be bound. But notwithſtanding the words in the ſtatute of frauds, 
if there is a marriage-agreement, by which one party only is bound 
or ſigns, if the other parties act under that, and ſubmit and aſſent 
they ſhall be bound by it. I may put ſeveral caſes both on real and 
.perſonal eſtate on this head. Firſt as to perſonal eſtate; a man 
has made a ſettlement on his wife on marriage; and her perſonal 
eſtate has confiſted of leaſes for years, mortgages, or things in ac- 
tion; he dies; the wife ſurviving is intitled to her own ſpecies of 
her perſonal eſtate, or any choſes in action, or leaſehold eſtate, or 
mortgages: yet notwithſtanding, if the wife, though an infant at 
the time of the marriage, has inſiſted on the ſettlement made by 
the huſband on the marriage, and taken the profits of it, and bene- 
fit and enjoyment of it, ſhe is bound by that, and the repreſentative 
of the huſband is intitled ; and the court will compel her to part | 
with it for benefit of the huſband's eſtate. So if a freeman of 3 on uin 
London makes a will contrary to the cuſtom, and dies, though the by buſbard 
wife is not perhaps executrix, nor does ſo ſtrong an act as is done contrary * 
here by her proving the will, but has acted in this manner without eco vey * 
declaring one way or the other; the court will not ſuffer the by ber acts 
repreſentative of the wife to inſiſt on the cuſtom, in contradiction "I ou 
to what was done by her; and that in caſes where, if the wife hal 
been before the court, ſhe might have had an election; therefore 
if ſhe has done it for a ſhort time only, that acquieſcence ſhall ' 
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$26 _ CASES Argued and Determined | 
bind her and her repreſentatives; and it would be very miſchievous, 


if the court ſhould ſuffer her repreſentatives to take it up in prejudice 
of the children, Ec. Theſe are inſtances of perſonal eſtate : but I 
will put the caſe of a real eſtate. Suppoſe a woman and infant is 
married, and intitled to a ſmall real eſtate of inheritance. and the 
huſband in conſideration of that real eſtate, and that he ſhall have 
and enjoy the inheritance for his own benifit, ſettles on rhat wife a 
proviſion by way of jointyre, whether of land or perſonal eſtate is 
immaterial, and dies, and ſhe after his death takes to that provi- 
fion ſo made for her and enjoys it, and afterward dies; I am of 
opinion, the court would not ſuffer her heir at law to inſiſt upon 
the inheritance of that real eſtate by deſcent from her, but would 
hold her heir at law bound by her ſubſequent agreement to 
that marriage-agreement ; and that ſhe. had bound herſelf by 
her own acts, and departed from her intereſt in that real eſtate, 
and would decree her heir at law to be a truſtee for the heir 
at law of the huſband, and that agreeable to the rules of 
equity ; and I believe, has been ſo held. * If that be ſo, conſi- 
der how far that goes in the preſent caſe. Theſe inſtances, and 
the reaſon on which they depend, prove, that a wife may be bound 
by ſuch ageement before marriage though not an execut ing party 
within the ſtatute of frauds, nay though a perſon not capable to do 
ſo. This was not in all events that caſe; becauſe no ſettlement 
was made by this agreement before marriage on the part of the huſ-— 
band; for it is merely an agreement to ſettle the eſtate of the wife, 
| nothing moving from him. This might amount to an agreement 
to bind himſelf to oblige the wife to do it. But it does not reſt © 
on this only; for it goes farther, and the will muſt be taken into 
conſideration ; which makes it a mixed and very ſpecial caſe, The 
queſtion will be, whether her proving this will, reciting the condi- 
tion of the bond, is not an evidence of her aſſent, when ſhe was 
free and ſole, after the death of her huſband, to this agreement to 
ſettle her own eſtate for benefit of herſelf and her children. Now 
without going into the evidence of the defendant Harriſon (which 
is to be ſure a very ſtrong proof of her declarations) ſhe not only 
proved but acted under the will, and poſſeſſed this perſonal eſtate of 
her huſband ; in what manner the poſſeſſed it does not appear: 
but if ſhe enjoyed any part of his perſonal eſtate after his death un- 
der the wall, I ſhall be of opinion, that was a ſubmiſſion and agree- 
ment to this ſettlement. Ir goes on both parts, I have been ſpeak-_ 
ing of; on that part which relates to Noys v. Mordaunt and the 
other caſes on that head, where a man will take under a will in 
one inſtance, whether perſonal or real eſtate, he ſhall not diſpute the 
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Will; and on the bier part of the caſe whereby it appears, ſhe was 


Conuſant of it, evidence ariſes of her intent. Tf then this was her 
| intent, and by her expreſs acts ſhe has declared it, that will bind 


every body coming after her. The tenant by courteſy is equally 


527 


bound to make good this agreement, if ſhe was bound herſelt. 


The only matter of doubt might be, how far ſhe had bound 
herſelf by her acts. I do not know, but it might be too hard to 


ſay, that barely by proving it a feme ſhould be bound. It was 
proved very ſoon after ; and perhaps ſhe might not know the ſtate 
of her huſband's affairs. If therefore the ſecond huſband inſiſts on 


it, I will direct an inquiry, what acts were done by her toward 


ſubmitting to the will and as an evidence thereof. I mean the ge- 
neral acting under the will and taking the eſtate, ſuch acts as 


poſſeſſing the goods to her own uſe: but do not mean by way of 


giving her an election now. But that inquiry will be at peril of 
colts. 


The inquiry not being inſiſted upon, it was declared, that by her 
acts ſhewing her acquieſcence under the agreement in the condition 
in the bond, and alſo her ſubmiſſion to the will, ſhe had bound 


| herſelf to the performance of the ſaid agreement; and therefore it 


ought to be carried into execution againſt the defendants ; and the 


4 eſtate equally divided between the two children, 


Whithorne verſus Harris, July 20, 1754. Caſe 179. 


* © all and every perſon and perſons, who are near relations to 
< me, if any ſuch there be, the ſum of 250/. to be paid them 
within a year after my deceaſe; and if there ſhould be any ſuch 
e perfon or perſons, who are related to me, and do not apply for 
payment of the ſaid ſum within a year after my deceaſe, in ſuch 
** Cale I give the ſaid ſum to my two executors.” 


The plaintiffs firſt couſins of teſtattix applied within the year 
after an advertiſement by the executors. No nearer relations ap- 
plied ; but ſome doubt had been, whether ſecond couſins ſhould 


not be included as near relations. 


: Lord Chancellor declared, that ſuch relations only, as would be 
intitled to a diſtributive ſhare of her perſonal eſtate according to 
the ſtatute for ſettling inteſtate eſtates, were within the deſcrip- 


tions in a 

will, ſuch as 
within ſtat. of 
diſtribution. 


IIZ. Whithorne deviſes thus: Item, I give and bequeath to Near rela- 


tion of near relations intitled to it; and ordered it to be paid to the 


plaintiff: 8 2 
Chilliner 


Se 


to ſettle wife's father does make the conveyance, but the huſband's father 
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1 CASES Argued and Determined 


Caſe ige. Chiliner verſue Chilliner, July 20, 1754. 


HE bill was for the execution of a marriage-agreement by 
ee of lands | ms thereto. 


JJ HL EI STII 


oy marriage On the marriage the father of the wife and the 6 of the 
tne two h 
e KEN huſband agree cach to conveyance certain lands to be ſettled. The 

_ | as not doing ſo at the ſame time, gives a bond for the payment of 
3 gives a 600 J. to the wife's father, his executors or adminiſtrators, in the 


bond of 60ol. penalty of 1200 J. if he did not convey his part of the lands. 


with 1220 l. 


He has not againſt the huſband and his father. 


election af- 
terward to 


forfeit the Obiected for defendants, that the wife's father did not perform | 
op e 99g the whole of the agreement on his part; for that part of his eſtate 
dement yet remained to be conveyed; and next, that the defendant had an 


being the election either to ſettle the lands, or forfeit the 600 /, 
e For plaintiff. There is no evidence that the wife's father did not 
only a penal- convey the whole: but ſuppoſing there was, it is totally immaterial 
8 to the plaintiff, who has a right to come againſt the other, though 
one of the contracting parties ſhould fail to perform his part in 
purſuance of the marriage-agreement : as was on full conſideration 
28 March held by Tour Lordſhip in Harvey v. Aſelq, that iſſue of the marriage 
229925 may come againſt either patent to have it performed, notwithſtanding 
the other parent has refuſed to execute his part. It ſhall be execu- 
ted as far as it can. In this, marriage- agreement differ from, all 
others; for if there are mutual agreements between two who con- 
tract with each other, the whole ſhall be executed together, not in 
part ; they ſhall not be left to their croſs remedies in equity as at 
law : but it is very different in marriage- agreements. This was not 
at the time of the marriage reduced into writing : but it was in part 
performed, and it is reduced into writing by the bond. Next, 
wherever an agreement is ſecured by the ſanction of a forfeiture, in 
this court the party ſhall be compelled Ipecitically . to e : 
though it would be molt for his benefit to forfeit. 
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Lord CrancEeLLOR, 


I have very little doubt upon what is the true conſtruction of this 
agreement : though I do nat know, but it may be of more conſe- 
- uence to other caſes. I mean from the nature of the caſe, whether 
this 
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in the Time of Lord Chancellor HarxDwicke. 


| this ſort of proviſion ſhall be conſidered as an election, or by way of 


enalty ; for agreements are frequently entered into with ſome ſort 
of proviſion or by way of penalty in caſe the agreement is not per- 
formed. The general queſtion, whether the defendant has an 
election or option to ſettle the lands agreed in the bond to be ſettled, 
or to pay the penalty of 600/. will depend on the conſideration, 
what was primarily and originally the intent of the agreement ; 


WP whcther it was, that the lands ſhould be ſettled, and this 600“. only 


to be conſidered as a penalty or further ſecurity for it; or wheth er 


re was agreed and ſtipulated, that either the one or the other was to 


be the proviſion for the huſband and wife and iſſue of the marriage? 
Jam of opinion, that I muſt confider the agreement to ſettle the 
lands as the primary and original agreement, and that the-other was 
only by way of further ſecurity or penalty, (call it what you will) 
and an inforcing the making that ſettlement. 'The court has in 
ſtronger inſtances taken it in this ſenſe, when expreſſed in a digunc- 
tive manner ; particularly in the caſe of Lord and Lady Coventry ; 
in which the articles on marriage were to ſettle lands and tenements 
compriſed in his power, or otherwiſe, as he ſhould think fit : the 
gueſtion was between Lord and Lady Coventry in the firſt inſtance ; 
and next between Lord Coventry and the repreſentative of the huſ- 
band of Lady Coventry, whether this was ſuch a covenant, as 
amounted to a kind of execution of the power in a court of equity 
ſo as to bind the eſtate againſt the remainder-man ; or whether the 
remainder-man had not a right to ſay, he was not bound? The 
court there held, that Lady Coventry was intitled to have her join- 


ture ſettled ont of the lands within the power; becauſe that appear- 


ed the original and primary agreement and intent of the parties ; 
and that the going on afterward, and ſaying or otherwiſe, was only 
meant by way of further ſecurity to her to reſort to the real or per- 
ſonal aſſets of her huſband. In that caſe it might be ſaid, that an 
election was given to Lord Coventry, which election he had not 
made, and that the remainder- man by reaſon of that disjunctive was 
not bound abfolutely, and therefore it ought to come out of Lord 
Coventry's own eſtate: yet notwithſtanding, the court held Lady 
Coventry intitled as aforeſaid according to the primary intent. That 


goes a great way as to the reaſoning in the preſent caſe. To go by 
ſteps; ſuppoſe this agreement which is contained in the condition 
of the bond, (which is a common, but inaccurate way of making 
marriage agreements ; and this is inaccurately expreſſed although the 


:ntent of the parties appear), had been in articles inſtead of the con- 
dition of a bond, and an expreſs direction in the ſame words as it is 


Here, that the huſband and his father covenanted to ſettle theſe 


lands in ſuch a time, or in default thereof that then they ſhall pay 
600 J. ſuppoſe all this had been in articles; the conſtruction, the 
court would have made, would not be, that this gave an election to 


the huſband or his father to ſettle the lands or pay 600 J. certainly 
Vol. II. | 6 mat; 
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CASE 8 Aroued and Determined 


not: but the court would without heſitation ſay, that this was an 


agreement to ſettle the lands, and that the payment of 600 J. was 
only a penalty, if they did not ſettle in a certain time, and nothing 
elſe, If this would be ſo, then there is no ground to make a dif- 


' ferent conſtruction. ht this 1s contained in the condition of a 


bond. But on the part of the defendants a circumſtance is made 


ule of and very properly, from that form of working it up; that if 


this was a penalty, what occaſion was there for making a further 
penalty of 1200l. and that is the only circumſtance, that tends to the 
favour of the defendants in this cauſe: but on confidering the whole 
I think that barely an inaccuracy in framing the agreement, and 


that no ſuch intent or conſtruction could be drawn from it, as is 


drawn for the defendant. They had made an agreement before 


marriage to ſettle the lands (as I muſt take it, for it is ſo recited) 
and if no ſettlement this penalty: they reduce this into a bond: 

what ground there is to ſhew, they intended this 6007. a ſatisfac- 
tion? It indeed it could be ſhewn, that no good title could be 
made, and that the defect of performance aroſe from inability ; that 


they might have in view: but not if the huſband or his father had 


had it in their power to make a ſettlement. For that reaſon I alked, 


Caſe 180. 


Portions. 
Power to fa 


ther to raiſe 


for younger 
children not 


exceeding 


3000 1. af 


what was the value; and it appears to be ©o /. fer annum ſubject only ; 


to the payment of 55 which is vaſtly more than 600]. and then 


it cannot be thought, they meant to defeat the whole agreement, 


and to give an alternative to the huſband or his father to perform one 
or the other. There could be no doubt, what election they would 
make; for the eſtate is near treble the * That ſhews, that 


could not be the intent; becauſe it was no option, as the weight of - 
advantage on one fide ſo far preponderates. Beſide no truſt is decla- 
red as to this (oO. but it is to be paid to the wife's father, his exe- 
cutors or adminiſtrators. If they intended that 600 J. in lieu of the 


ſettlement, on default of a ſettlement, they would have gone further; 


and ſaid, it ſhould be for the huſband for life, to the wife for life, 
and iſſue of the marriage; it is impoſſible, but they muſt have ſaid 
ſo. Therefore I am of opinion, I muſt conſtrue this 600 J. only a 


penalty or further ſecurity to enforce a performance. Conſequently 


the plaintiff is intitled to have a ſettlement made of the lands and 
premiſes in the bond according to the true intent and meaning of 


the agreement contained in the condition of the ſaid bond; and a 
conveyance muſt be mage accordingly, 


Loder ver ſus Laden, July 22, 1754. 
JOHN LODE R deviſes his Hinton eſtate to his ſon Charles 


J for life, with power to raiſe thereout for portions for younger chil- 


dren a ſum not exceeding 3000/. to fix the time for payment, and 
iaterelt for their maintenance not exceeding 51. her cent. and if 


Charles 
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them by any act of his, but on the events teſtator provided; ſo“ 
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Charles ſhould negle& to make an appointment of the portion, the a0 ee 
ment, the 


eſtate ſhould ſtand charged with 3000 J. as a portion payable to the ee charged 


ſons at twenty-one, to the daughters at twenty-one or marriage; with zooo l. 
FE | . . 1 - for ſons at 21. 

1 | | et w he fore pay- 

with a clauſe of ſurvivorſhip between them if any died before pay 33 


able; if all died before, it ſhould fink, 21 er mar- 


| | riage. 
Francis, ſecond ſon of Charles, attains twenty-one, and by death NN 5 


of his elder brother becomes the eldeſt ſon, but dies in the life of tner's life; 
; | 5 and repreſen- 


" his father. I | 
| tative of one, 


who attained 


. The queſtion was, whether the plaintiff, widow of Francis, was 21, and be- 


came elder, 


| -intitled as his repreſentative to a ſhare of this 3000 J. as veſted ime ee 
an him and tranſmiſſible? It being an immediate gift to grand- father's life, 


caildren not taking through their father, nor to be deveſted out of 1 to 
a re. 


that upon attaining twenty-one it abſolutely veſted in Francis; and 


it is immaterial that he did not ſurvive his father, whoſe power had 
no other effect than to ſuſpend the raiſing the charge until his 
death. Then the accident of becoming eldeſt before will not vary 


the right; for though there have boen ſeveral caſes, where the 


court has taken great latitude to anſwer the purpoſes of families, in 
determining that if a younger child became an elder before the time 
of raiſing the charge intended for younger children; his capacity 
| was defeated; yet in all thoſe caſes the time of veſting and of rai- 
ſing was the ſame; for where the time of veſting is firſt, as where 

a cl:uſe for maintenance or clauſe of ſurvivorſhip (both which are 


in this caſe) though the child before the time of payment becomes 
elder, he will be intitled to the portion. This diſtinction taken in 


Graham v Lord Londonderry, in 1746, where there was a truſt 


term to raiſe portions for younger ſons at twenty-one, for daughters 
at eighteen or marriage which ſhould firſt happen, with clauſe of 
1urvivorſk.ip and payment of intereſt; the elder died before twenty- 
one; and Lord Londonderry, though become the elder before the 
time of payment, was held intitled to the portion. The ſame di- 
ſtinction was taken in Lord Teynham v. Webb, 2 March 1750-1. 
There are ſeveral caſes where it veſts on a contingency reſpecting 
the perſon of the legatee, but the raiſing is poſtponed for reaſons re- 


ſpecting the fund, though if the party dies before that, it ſhall be 


raiſed. King v. Withers, Butler v. Duncomb, and others. There Tal. 117. 
is no ſuch general rule that the child muſt continue younger to the: Will. 448. 
time of receiving his fortune; and the caſes ſo determined have been 

not upon the mere event of his becoming an elder, but upon his 

coming to the family: eſtate. 


Logo 


CASES Argued and Determined 


LoRD CHANCELLOR, 


Before I can come at the queſtion, whether any ; thing was loſt. 


or deveſted out of Francis, I muſt firſt ſettle a previous queſtion, 
whether any thing veſted ? And it does not appear, there poffibly 
could be upon this charge. It is all left in the power of the father 
to conſider, how much he would raiſe, as to the eſtate and as to 


the younger children; and the charge of 3ooo!. is only, in caſe 


he ſhall negle& to make a direction for appointment of the portion, 
He might neglect it during his whole life; and might do it by bis 
will; and it was prudent and right; for he might have more chil- 


dren. I lay no weight upon the direction, that it ſhall be payable 


at twenty-one or marriage, where it is ſubject to ſuch a power as 
to the quantum; becauſe thoſe words are only inſerted to prevent 


the raiſing it in the mean time, if the father ſhould die before. It 
could not be known how much was to be raiſed before the death of 
the father; and before that he is the eldeſt ſon. In Butler v. Dun- 
comb the father was dead; the ſtate of the fact could not be altered, 
and therefore it was held veſted. In Lord Londonderry's caſe the 
charge was certain, and the father might have directed the propor- 


tion between the en but in this caſe the quantum of the ſum 


was abſolutely uncertain ; the father's power of reducing it and ap- 


pointing a leſs ſum, if he thought fit, exiſting during his whole 
life; and it was variable alſo with reſpect to the younger children. 
Then it would be making the moſt forced conſtruction to ſay, that 


any thing veſted, when it was quite uncertain during his life what | 


the ſum ſhould be; and at the time of the execution of the power 


| he was not a younger, but the eldeſt child; which makes it the 


ſtrongeſt caſe poſſible. 


For plaintiff, Then the conſequence might be, that if all the 
younger children came of age, and left children, but died in life of 
the father, nothing could be tranſmitted ; becauſe nothing veſted 1 in 


life of the father. 
LoRD Crancer.on, 


I will not determine the caſe you put now; nor do I ſay, that 


the father could give it unequally. Nothing could veſt during the 


father's life; becauſe none could ſay, what could veſt; and beſide 
the objects during his life vary. Then the charge of 3oool. ariſes 
on his making default to charge a leſs ſum : ſuppoſe he had by will 
executed his power, and directed 3000/7. or 2 3001. to be divided 
among the younger children he had at that time, and not to the 
eldeſt ſon: would or could the court have ſet that afide > The bill 
mutt be diſmiſſed without coſts, ET eg. 
2 | Berkley 
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Berkley verſus Ryder, July 22, 1752. Caſe 181. 


ME 8 e 8 
c 


Et e con. 


GEORGE RYDER made a ſettlement to ſecure proviſions for his Gift on condi- 
brothers and ſiſters, who were unprovided for by their father, ton not he 

creating a term of 500 years to raiſe Iooo J. apiece to be paid 1 
his ſiſters upon their reſpective marriages, ſo as they married re- good: where 
ſpectively with conſent and approbation of their mother, brother _ 0 cerro- 
George, and the truſtee, the ſurvivor and ſurvivors of them: but if 
all or any of them ſhould marry without ſuch conſent or approba- proviſion by a 
tion, then ſhe or they ſo marrying ſhould not receive the 1000 J. brother for 
nor ſhould any ſum of money be raiſed for her or them ſo marry- _ "pang 


ing without conſent. their marriage 
b N with conſent, 


otherwiſe not: conſirued as if by a father: not ſo, if by a mere ſtranger. 
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The bill was for the payment of 1000 J. portion of the plaintiff's 
wife Anne one of the ſiſters. | | | 


The fact giving riſe to the queſtion, as ſtated for plaintiffs 
was this. Mr. Berkley, ſecond ſon of his father, was intitled to 
1500 J. per annum after his father's death; and living in the neigh- 
bourhood, a courtſhip between him and the other plaintiff enſued, 
He was then about nineteen ; ſhe was thirty-five; ſo that the diſ- 
parity as to the age and fortune was greatly on her ſide, Her mo- 
ther and brother encouraged ſo advantageous a match; but it was 
kept a ſecret from his family. The brother died before the mar- 
Triage, and fo did the truſtee ; ſo that it turns on the privity and 
approbation of the mother, and her conſent. They were married 
with licence, and publickly in church; but the mother was not 
preſent, plainly becauſe of her intimacy with his family ; but as 
ſoon as they were married, ſhe received them into her houſe, gave 
them her blefling and preſents, and was much rejoiced at it. The 
brother dying juſt before the marriage left a ſon under age. 

The plaintiffs applied for this portion to the guardians ; who refuſed 
to let them ſee the ſettlement; and they were willing to wait until 
the ſon came of age. He died; and the eſtate came to the defen- 
dant at that time abroad. The plaintiffs waited until he came 
over; he is now defirous of taking an advantage of this as a for- 

feiture, and puts his defence upon the marriage being without con- 

| ſent, and ſo the 1000 J. loſt, The anſwer admits the brother died 

before the marriage : and yet a croſs-bill is brought to ſhew that he 
was alive at the time of the marriage, and that therefore it was ne- 
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CASES Argued and Determined 


ceſſiry to prove his conſent : and there has been a forgery or raſure 


13 the rigiſtty to make the marriage appear to be before his death. 


This 1000 J. is in fact the only portion of the wife, being provided 


for her by a perſon in loco parentis, a brother repreſenting his father, 


who was under an obligation to make a proviſion for them if unpro- 


vided by the father; and this court does that by a circuity, by com- 
pelling the brother to maintain the child if unprovided for. This 


is indeed a voluntary proviſion in law; upon terms; and the que- 


ſtion is, whether thoſe terms are complied with? The object was 


to prevent improper matches: this was greatly to her advantage: 


therefore the mother could not reaſonably have oppoſed it, and the 
leſs evidence of her conſent will do than if otherwiſe. The decla- 


ration of this truſt requires not any particular mode of conſent, but 


only that a marriage ſhould be had with their privity and approba- 


tion, or rather without their diſapprobation. Conſent and appro- 


bation are ſynonymous terms. A tacit conſent, not putting a bar, 
has been determined equal to an open conſent; as the ſuffering o- 
thers to build on his freehold, where contiguous; a ſon's ſuffering 
his father's leſſee to build, and afterward diſputing his father's 


power. Qui racet, aſſentire videtur, Qui Poteſt, et nm probibet, 
jubet. So on endowment ex afſenſu patris, where the father does 


not expreſsly diſapprove. Here the mother was privy; no evi- 


dence of her diſaſſent; and a ſubſequent approbation. This court 


in conſtruing conſent to marriages has gone very liberally, and 


always regarded the ſubſtance. There are many caſes, where 


a privity to the courtſhip with a ſubſequent approbation, deter- 


mined a conſent. Meſgret v. Meſgret, 2 Ver. 580. Farmer v. 


Compton, 1 Ch. R. I. where oniy a ſubſequent approbation. There 


have been more modern caſes. Campbell v. Lord MNetterville, 


in 1737, an appeal to the Lords from the Chancery in Ireland. 
Charles Campbell, by will, gives to his grand-daughter Catherine 
Burton, who always lived with him, 6000 J. to be paid to her 
at her day of marriage, provided ſhe married with conſent of 
Samuel Burton, her father; but if ſhe ſhould die unmarried or 
without ſuch conſent, then over. The father encouraged propo- 
ſals by Lord Netterville, repreſenting her fortune to be 15,000]. 


and afterward drew back becauſe he could not make good his 


part of the propoſals. They married privately ; fo that in fact there 
was not the conſent of the father; to cure which, and prevent the 
forfeiture, articles were framed, making a proper ſettlement, and 


a ſecond marriage was had in face of the church. This was ad- 
mitted; and the reaſon of the father's drawing back was probably, 


becauſe the bank in which he was engaged was tottering. It was 
decreed for the portion becauſe of the courtſhip; and becauſe it was 


a reaſonable and proper match, from which the father but for that 
: PEE 5 eircumſtance 
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circumſtance would not have withdrawn; and on appeal that decree 
was afirmed. There was no pretence of any other conſent than 
his being privy to and encouraging the courtſhip; and all the ſub- 
ſequent management did not hurt the caſe. Another caſe in 1738, 
of Daly v. Lord Clanrickard, the portion of whoſe ſiſter, Lady 
Anne Burke, was to be paid on marriage with conſent of truſtees, 
and if without conſent given over. Mr. Daly made his addrefles to 
her, and propoſed, that his father ſhould ſettle her portion and 
4009 acres worth 1200 J. per ann. the truſlees met upon this, and 
wrote a letter to Ireland to inquire into his circumſtances, in theſe 
words: Though the Lady may marry better, yet we are afraid it 
« has gone ſo far, that if the father makes good the terms, we ſhall 
c be obliged to give conſent,” Nothing further was done by the 
truſtees, The father made good the propoſals; and they married. 
The queſtion was, whether there was a forfeiture, it being argued 
that this conſent was extorted, as appeared from that letter ? but 
Your Lordſhip held, that though the court would not encourage 
theſe things, yet in a hard caſe it ought to be liberal in conſtruing 
ſuch powers, and would conſider the ſubſtance of them; and 
whether there was any objection to the fortune of the man, which 
there was not, and would not ſuffer the truſtees being in the place 
of parents obſtinately to refuſe their conſent, and would not let 
them retract this conditional conſent (if it may be ſo called) but held 
it a ſufficient conſent within the truſt, and decreed it according- 
ly, the match not being unreaſonable upon the propoſals being 
made goed. Theſe cafes ſhew, that queſtions of this kind 
have been conſidered here; and that the evidence of conſent in 
this caſe is ſufficient. 7 8 
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If this portion is not given over, but is to ceaſe, that brings its May 1737. 
to the caſæ of Harvey v. Aſton; where the decree was reverſed by 
me with the aſſiſtance of the judges. 55 


For plaint iii. There it was a condition precedent; here ſubſe- 
quent. There a marriage with conſent was neceſſary to enable the 
truſtees to raiſe the money; here it is a defeaſance ſubſequent to 
the direction to raiſe; a veſted intereſt even before marriage though 
not payable until then, It is to be raiſed out of truſt of a 
term, and therefore the conſtruction is different from a will; and 
though to come out of land, the court has not made the diſtinction 
ſo ſtrong, that therefore a forfeiture enſues, though not ſo as to 
_ perſonal. But here is ſufficient evidence to intitle to this portion, 
and diſpenſe with actual conſent, 11 
e For 
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CASES Argued and Determined 


For defendant. This is very ſtale demand, due (if at all due) 
in 1730. Defendant not ſuſpecting it has married, and ſettled his 
eſtate, It was a mere voluntary act and bounty of the brother; no- 
thing veſted : they were not to have theſe portions unleſs they mar- 
ried with conſent: otherwiſe nothing was to be raiſed, no mainte- 
nance, This is very like Harvey v. Aſton, where on the appeal 
Sir 7oſeph Jelyl's opinion was overturned ; and all the rules in this 
court as to railing portions were ſettled. Your Lordſhip held it not 
material whether it was given over or not ; for that there was no 
ſuch rule as to portions; it relating only to legacies, and only on 
conformity to the rules and principles of the civil law; and ſettled, 


that in a legacy out of perſonal eſtate, a condition in reſtraint of 


marriage, whether precedent or ſubſequent, is merely in terrorem, 
unleſs a deviſe over ; if out of real, this court follows the rule of the 
common law, and has ſaid, that though no deviſe over, ſtill the 
party muſt comply with the condition. Terms are part of the 


land itſelf, and, when the truſts are at an end, attend the inheri- 
tance; are ſubject to the rules of common law and natural equity 
arifing on them as the lands themſelves, and not to the civil law. 


This is a term created out of and attendant upon the inheritance, 
and different from a chattel, which is part of the perſonal. The 
law requires not any preciſe words to make a condition. This is 
precedent from the nature of the thing, or elſe a qualification of the 
event on which the portion is to ariſe; not barely on marriage, but 
marriage with conſent. It is proved by the regiſter, that the mar- 
riage was before the death of the brother. That is ſaid to be a 
forgery or raſure ; but the defendant was not then come over. As 
to the admiſſion by defendant, he ſaid, he knew nothiog of it, but 
believed they might be married at that time according to the ſug- 
geſtion in the bill; ſo that the admiſſi n in the anſwer was owing 
to the following the bill. The court will indeed believe, where 
a defendant favs, he believes: but will not go- on that, where 
there is contrary proof, as here from the regiſter, to which the 


defendant ſent, and thereupon filed a croſs bill. Next as to the 
mother's conſent : where no preciſe form of conſent is required 


in ſuch a truſt, the court will receive evidence of implied conſent : 


but in all the caſes cited it is a poſitive evidence of a previous 
approbation; not a previous, inferred from acts of ſubſequent 
approbation. There the court conſidered any thing amount- 
ing to evidence of previous conſent as ſufficient: but very differ- 


ent where only to be inferred from ſubſequent approbation. 
That may indeed afford preſumptive evidence of previous con- 
ſent: but not in this caſe. The court conſiders the circum- 
ſtances under which that is offered, and will not always 
raiſe the ſame preſumption on the fame evidence, but different 
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as the parties appear in different lights. If this is offered by the 
iſſue, previous approbation might be inferred from ſubſequent : 
but from the parties preciſe evidence is expected becauſe of their 
knowledge. Then the length of time will have great weight, 
as on all demands in law and equity. The bill was not filed un- 
til long after the death of the mother, who might have proved 
her confent. The marriage was had in a different pariſh from 
the mother's; and the plaintiff's evidence ſhews, ſhe knew not 
of it; and there is proof for defendant, that ſhe declared, ſhe never 
did conſent. In the anſwer to the croſs bill they do not ſay they 
believe the mother knew it; but that is the opinion of diſintereſted 
erſons, and that it is ſuppoſed, ſhe concealed her knowledge, It is 
ſaid, the ſubſequent conſent is enough, as it is a proper match: but 
the court will not lay down a different rule for great or inferior 
people: and the publick advantage requires the ſtrict hand of the 


court as to marriages. 


= 9 \ 
5 
bo 


Fur defendant it was offered to read the regiſter, and the mo- 
ther's declarations. _ | 


Lord CHANCELLOR. 
You can read neither, As to the regiſter, can you bring a croſs _ . 

4 i f =; ; vidence. 
bill to bring in queſtion what you have admitted by anſwer to the y,camotby 
original? It is a direct admiſſion on oath; and I cannot help it. croſsbill quet- 
It would be a very dangerous precedent. If you miſtook, you INS 
muſt correct that by moving to amend the anſwer, before you can anſwer ; = 
bring that into the cauſe. | muſt prove to 
| 5 amendanſwer, 
4s to the merits, His Lordſhip .faid, it would be very hard on 
one ſide, that the plaintiffs under all the circumſtances ſhould not in 

a reaſonable way have this portion: yet there were ſome things 
on both fides, which made him have a doubt in his own mind, 

which he would determine, if the parties could not agree : but 

aſked, if the defendant would pay the plaintiffs 1000 J. with in- 

tereſt to a particular time without coſts on either ſide : ſaying he 

ſhould conſtrue this ſettlement and truſt, juſt as he ſhould have 
done, if it had been a proviſion by a father, becauſe it ſtands in 
the ſame ſtate : that there has been a diſtinction, and reaſonably, in 

the conſtruction of clauſes of this kind in a will or ſettlement 
by a mere ſtranger without confideration either of blood or duty 

to provide: but where a proviſion is by an eldeſt brother for 
_ younger children, five of them deſtitute of either portion or 

maintenance, and nothing but the mother's jointure to ſubſiſt on, 

he ſhould take it on the foot it had been argued for the plaintiffs, 

that he is zz loco parentis, and conſtrue it in the ſame manner. 


Vor. II. 6X br 
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For defendant. Application has been made to the two other 
ſiſters to file the bills on the ſame queſtion, and therefore hp defen- 


dant fears to make the * 85 
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Toi CHANCELLOR. 


What I have propoſed is matter of conſent, and will be no 
precedent; therefore it 1s better tor the defendant to take it on 


the foot of . 
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The propoſal was agreed to. Intereſt ſettled at 4 per cent. 


Caſe 184. | | Ex parte Dupleſſis. Ja. 22, 1754. 
Lokxp HARDWICKE, LokD CHANCELLOR, 
SIR THOMAS PARKER, Lozy: Cuizy Baron, 


ETITIO N by Mrs. Rope Duple is to ſtay the execution 
of a commiſſion into Middleſex to inquire whether the peti- 
tioner was an alien; ſhe having been found not to be an alien 
upon a former commiſſion by a jury of Middleſex. I 


Pol. 27 July. 


Lord Chief Baron, 


Alen. Ihe firſt queſtion is, whether the finding the petitioner not to 
be an alien is concluſive? Secondly, if not, whether the commiſ- 
Hon is the proper proceeding ? Thirdly, whether the crown ſtill by 
law can have a melius inquirendum into the county of Middleſex ? 


Finding not For the petitioner has been cited 4 H. 7. c. 16. and Brook, 
alten not con- Office 33. that an office ſhall not be taken on a ſurmiſe after an 
cluſive to the 
crown: but no Office, which is contrary to the matter of the firſt office, &c. 
new commiſ- and Dyerr 248, 249, where were three commiſſions upon an in- 
— ap + Juiſition, and the firſt office allowed, &c. On the contrary for 
rendum, if the crown it is inſiſted, that an ofkoe for the ſubject ſhall not 
ground for-it; bind any party; for it is only evidence; and in anſwer to 4 H. 7. 
1 is cited Brook, Hiqueſt 22, and in anſwer to Dyer Stamford Prerog. 
<lafive, $2. that a new commiſſion may iſſue. I underſtand that learned 
authority to mean there a nelius inguirendum. Several precedents | 
have been left with me; and that of Anthony Colley ſeems to be 
relied on for the crown to ſhew, that there may. be a new com- 
miiſion contrary to a former, It was 35 Eliz. but thoſe were 
commiſſions to inquire after the deaths of different perſons, not 
of one and the ſame perſon: but ſuppole they were for 
one and the ſame perſon, they would be no precedent for the 


<rown in this caſe; becauſe two different claimants may have 
"we. 


* . Vibes. N 
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two original commiſſions, 7 Co. 45. A. and there by the com- 
miſſion upon the firſt Jchn Colley was found to be ſon and heir of 
Anthony, and that commiſſion was ſued out by him: but the wi- 
| dow ſued out a mandamus in behalf of her infant ſon Anthony. 
J apprehend that Paris Sloughter's caſe (which is the true name 
of it) Hil. 7 J. 1. and reported 8 Co. 168. will in a great mea- 
ſure rule the preſent. By thoſe precedents left with me it ap- 
pears a melius inquirendum has ifſued purſuant to the opinion in 
Shughter's caſe. They confirm S/oughter's caſe; and ſhew in a 
| great many inſtances, where after complete findings upon writs of 
diem clauſit extremum & mandamus, that manors and lands were 
held of the King or meſne lords in common ſocage; writs of gie 
lius inquirendum have iſſued, and found to be held otherwiſe, In 
Mich. 10 J. 1. after the death of William Nicholſon, Mich. and 
Hil. 18 J. 1. on the death of Roland Wynne, Paſ. 21 J. 1. on 
the death of Mathew Rogers. Mich. and Hil. 21 7. on the death 
of William Furneſs. And Mich, and Hil. 22 J. 1. after the death 
of Peter Doleman. Though in other reſpects between a melzus inqui- 
endum to inquire of the alienage of a particular perſon, and to 
WE inquire into tenures, there is a difference; yet as to this, that 
WF there may be a finding contradictory to the former, there is no 
other difference, but that the one relates to land, the other to 
the perſon; and therefore a melius inquirendum may iſſue in this 
WE -caſc as well as in the cafe of tenures, provided there is ſufficient 
= ground for it. I have in my ſearch met with a caſe or two con- 
as trary to Paris Sloughter's. In 2 And. 204. it is expreſsly held, that 
= where there is a perfect finding on a diem clauſit extremum no me- 
uus inquirendum ſhould go: but the anſwer is, that caſe was in the 
= rcign of Q.,E/;z. and before Paris Sloughter's ; which laſt caſe is 
WE 2rounded on great reaſon ; for otherwiſe the crown could not be 
on an equal foot with the ſubject; for the crown could not tra- 
'verſe, but would be bound by the firſt inquiſition: otherwiſe as 
to a ſubject: which is Lord Coke's reaſon. Another is the caſe of 
Ripley, 2 Jo. 198, where it was held, that no melius inquirendum 
ſhould go : but it was, becauſe the partv grieved had remedy by 
_ traverſe ; therefore that is no authority: for if a melius inguirendum 
is not to go in this caſe, the crown would be concluded by the 
Hrſt finding. It is proper to take notice of Manlove's caſe, 
2 Sal. 469. where it is laid down as a rule, that where an inqui- 
fition is defective and uncertain, that cannot be ſupplied by a me- 
ius inquirendum : but that where it found ſome well, there may 
be a melius inquirendum. The ſame caſe is in 3 Mad. 3435, which 
refers to three books, as authorities for what is laid down, but 
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not ſatisfied with the fidelity of this report of what the judges 
ſaid in Sal. and Mod. becauſe 3 Lev. 288 is filent as to this point. 
Hob. 50. ſays, a melius inquirendum is a ſupplement to a defect or 
Uncertainty of a former office, And Finch of the law 129. 130, 


2 (cap. 


there does not appear to be any thing in them about it. Jam 
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(cap. 23.) ſays, a melius inquirendum upon any other defect in 105 
office, as if the office was inſufficient or uncertain, Sc. I am of 
opinion therefore upon theſe authorities and precedents, and the 
anſwers I have given to thoſe two caſes, that the finding Mrs, 
Dupleſſis not to be an alien is not concluſive. to the crown: though 
I think the new commiſſion has iſſued improperly, and to be ſu- 


proper ground - to iſſue it muſt be ſubmitted to the court, when 


an alien, it would be concluſive to and bind the crown; and ſo 


this courſe would not be liable to the inconvenience of com- 
miſſions ifluing 11 7 infinitun : but if the contrary is found ſhe may 
traverſe. 


LoRD CHANCELLOR. 


ed to be ſuperſeded) or by commithon in nature of a nelius 7 nquiren- 


dum? Theſe are the two queſtions; for I take the laſt, though in 


the 27 as as one queſtion. 


So litle is to be found either on | precedents upon record, or 


mandamus, or commiſſions in nature of ſuch writs to find, who 
was heir to the King's tenant, and what was the tenure, All the 


authorities except the K. and & v. Maniove have been of ſuch 
caſes; 


rſeded: yet till the crown may have a melzus inguirendum into 


Middleſex, if there is a ground to grant it. What will be the 


application ſhall be made for it. Upon the whole, if a aki in. 
quirendum ſhould iſſue, and Mrs. Dupleſſis be again found not to be 
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This has depended longer than I could wiſh: but it was not to 
be avoided ; for at the former hearing it was upon precedents. 
which could be only found in the books; from which we re- 
ceived no light. Several material precedents for the crown have 
been laid before us, but not until after laſt Hilary term: ſince 
which this is the firſt opportunity the court has had to take it 
Into conſideration. Upon the cafes and precedents, as they appear 
from copies of records left with us, Lord Chief Baron has taken 
great pains ; therefore I ſhall contract what 1 have to fay into a 
narrow compals, 


The queſtions are rightly ſtated. The firſt is, whether the 
office which was found on the firſt commiſſion into Middleſex, 
that Mrs. Dupleſ;s is not an alien born, is concluſive to the crown 
as to the lands in that county? The ſecond, if that office is pot 
concluſive to the crown as to the lands in that county, what is the 
regular method of proceeding for the King to have a new inquiry; 
whether by a new commiſſion (which has iſſued, and is now pray- 


of judicial reſolutions, or opinions in books, on this caſe in point 
upon a commiſſion, whether alien or not alien, that it is agreed 
on both ſides, and rightly, to argue this on analogy and on the 
general reafun on other caſes, as writs of diem clauſit extremum, 
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caſes; and indeed as to the point in queſt ion before us, I think 
the rule properly may and muſt be drawn from caſes of that 
kind, as they appear in the books and upon records of the proper | 
courts of revenue; for though theſe offices in the caſe of tenures Offices on te- 
as to the effects and conſequences of it, but do not hold throughout nures ; if 
in the preſent caſe, yet as to this method of proceeding, and 33 
whether the crown is to be concluded by one inquiſition found inquiſition 
againſt it, or can have a new commiſſion upon a ſutmiſe contrary my de on 
| 1 a . ; eath of next 
to the finding of the firſt, I am of opinion, it will be the ſame, tenant. 
and the law will be the fame. The material difference between If found not 
theſe caſes (that is. caſes of offices upon tenures and of offices nen, the By 
3 | k arred for 

found upon a commiſſion to find whether a perfon was alien born) ever. 
turns rather in favour of the crown; for here the King is ſuing; 
and the finding, when it is for the King in ſuch a commiſſion, is 
called the King's declaration, I ſay, the King is ſuing for the in- 
heritance of the land, which he claims to be veſted in him by pur- 
chaſe of an alien; and if he is to be abſolutely concluded by one 
finding, he is barred for ever thereby: whereas in caſes on a diem 
clauſit extremum or mandamus, the queſtion is only concerning the 
tenure and ſeigniory, and upon the death of the next tenant the 
| King might have a new writ according to his title: for however it 

may be ſaid, that the King is concluded, it is only in that inſtance; 

for on the death of the next tenant he may have a new inquiſition 

found, in caſe the real title is with him. So that there, 1n the 
caſes of inquiſitions on offices upon tenures, the miſchief was only 
temporary: here, if the doctrine contended for the petitioner was 

to prevail, the miſchief would be final and perpetual to the crown. 

To argue this caſe then upon theſe principles I take it (as the Lord 
Chief Baron has done) that the law was ſettled on great confidera- 
tion in Paris Sloughter's caſe; and nothing has been done fince to 
unſcttle it. Before that, it appears from Lord Cske's report, and 
more fully from the caſes laid before us, that the law was ſome- 
what unſettled and imperfect upon this queſtion ; and therefore 
Lord Coke concludes his report {as is uſual where there is a variety 
of caſes) that with theſe diverſities all the books are well reconciled: 
this therefore being a folemn determination, and followed (as now 
appears) by a courſe of precedents on record ſubſequent to it, I need 
not run back to the original caſes, and examine the firſt foundation 
of them: for then there would be no end of proceedings, and the 

law would be unſettled. SF | 


Taking that to be a full authority, let us conſider, whether that 
does not furniſh a clear reſolution to all the queſtions before us. 


The firſt queſtion is, whether the office found, that Mrs. Du- 
| Pleffis is not an alien, is concluſive to the crown? What was deter- 
mined upon that queſtion in Sloughter's caſe ? (for now I am pro- 
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| cecding on the priociple, that this is to be determined by analogy 


CASES Argued and Dee 


to thoſe caſes on tenures.) In that caſe the court held, the ſecond 


commiſſion of a melius inquirendum was a repugnant commiſſion, 


and therefore were of opinion to quaſh that melins inquirendum, but 
immediately awarded a new one. One of the point, they deter- 
mine is, that if a writ of dem clauſit extremum or mandamus is found 
againſt the King, there ſhall not be a new writ of that kind 
awarded, but there may be a melins inquirendum; fo that is a clear 
and expreſs determination, -that the crown 1s not abſolutely conclu- 
ded by that finding on that firſt commiſſion; which furniſhes an 


' anſwer to the firſt queſtion in this caſe, whether the King is abſo- 


lately concluded by the finding on the firſt commiſſion ; and equally 
ſo to the firſt part of the alternative in the ſecond queſtion, what 
was the regular method for the crown- to take ; for by this deter- 


mination the King could not have a ſecond original commiſſion, 


but a melius inquirendum; and might have a ſecond melius inzuiren- 
dum, when the firſt was out of the caſe ; for when the court were 
of opinion to quaſh that elius inquirendum, becauſe it was abſurd 
and impoſſible, they awarded a new one, becauſe the firſt was out 


of the caſe; and that is the general Jofrine that is laid down; and | 


the book ſays, it ſtands with reaſon, that as the party may traverſe, 
when found for the King, fo when againſt the King, who cannot 
traverſe, he ſhould have a nelius inquir endum : fo that this is a clear 
authority, unleſs there is ſomething in law- books: to overthrow it 


upon all the — 


But on the part of the petitioner ſeveral objeQions are made to 
that determination; eſpecially that it is contrary to former caſes, 
and particularly to Lady Dacre's caſe, 4 HI. 7. 10. and Brock 3 


Office 33, and to Baſſet's caſe, Dy. 248. 


As to Dyer that is plainly diſtinguiſhed from being a caſe where 
a remedy Sight be taken by /crre facias; becaufe the King had got 

ſſeſſion, and there was an amoveas manus, in which caſe the 
Fine may have a ſci fa. becauſe within the ſtatute of Zncohn, 
29 E. 1. and that was was one of the determinations in Sloughter's 
caſe ; for to bring it within the Sat. of Lincoln there muſt be ne- 
ceſſarily a ſeiſure and amoveas manus in order for the King to take 
that remedy. But however that i, it appears, that the rules in 


Sleughter's caſe are ſupported by a courſe of precedents ſubſequem 


and as many authorities as could be expected; ſince all the laws as 
to this queſton of tenures were repealed net many years after ward. 
If indeed Sioughter's was a fingle determination contrary to former 
(which was, what I wanted to have looked into) it wear have 05 


ferved leſs weight : ; but that is not 5 caſe. 


| But | 


in the Time of Lord Chancellor Hax DwICEE. 


But there are other objections to it, and one more modern au- 
thority. Firſt that ſuch rule as is laid down there, of giving the 
King a privilege to make a ſurmiſe contrary to the firſt finding and 
upon that a melius inguirendum, puts the ſubject on a very unequal 
foot with the crown ; and therefore that theſe proceedings by com- 
miſſions and offices found on them muſt be taken, as they ſtood at 


common law before the ſtatutes, which give a traverſe on monſtrans 


de droit upon office found ; for that thoſe ſtatutes extend only to the 


party, and not to the King; and that in Sloughter's caſe Lord Coke 
reaſons from the liberty given to the party to traverſe. The next 


objection was, that if a melztus inguirendum may be in any caſe, yet 
not upon a ſurmiſe directly contrary to the fact found by the firſt 
office. Thirdly, that the objections againſt theſe are the ſtronger, 
becauſe the conſequence is greatly to the prejudice of the ſubject in 
order to turn the proof of being a ſubject born upon the party. 
And the fourth objection was drawn from Manlove's caſe in 1690. 
which certainly is made, as far as it goes, a great authority. 


To conſider the firſt objection, that this puts the ſubje& on an 
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At common 


unequal foot, becauſe this proceeding muſt be conſidered, as it % dhe fab. 
ſtood at common law. I agree to the principle, upon which it je& had pe- 


proceeds; 


that as to the crown this muſt be taken, as it ſtood at tition of right: 
by ſtatute a 


common law, that the King is not within thoſe ſtatutes, which taverſe. 


give that benefit: but as it ſtood at common law, it put the 
crown on an equal foot only with the ſubjet: for the ſubject 
had one remedy at common-law, a petition of right, It is true, 
that was not ſo facile a remedy, as the ſtatutes afterwards gave of 
traverſing the onſtrans de droit: this was an eafier remedy, and 
was therefore given by thoſe ſtatutes : but the petition of right was 
a legal remedy, and therefore it is not to be ſaid, that becauſe a 
man has no remedy but by petition of right, therefore he had none: 


for when a proper caſe was laid before the King, the crown was 


bound to give a proper anſwer, and a commiſſion was to iſſue under 


the great ſeal to inquire into the fact of the petition and title of 


the party ſet forth therein, (I am conſidering the caſe as at com- 
mon law) and the conſequence was, that after the ſubject had ob- 
tained the uſual anſwer, which the crown was bound to give, he 
was to have a commiſſion to inquire, There was a ſecond com- 


miſſion to the party, though the firſt was found againſt him. 


What was the caſe of the crown? The King could not petition 


himſelf; therefore he was upon a proper ſuggeſtion to have a ſecond 


commiſſion out of the court of Chancery under the great ſeal in 


like manner: but not on petition, becauſe impoſſible. Lord Co#e's 
arguments in Slaugbter's caſe, which are drawn from the ſtatutes, 
which give traverſe to a monſtrans de droit, are only uſed as auxili- 

; ary. 
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CASES Argued and Determined 


ary arguments adding farther ſtrength to the King's having that 
remedy ; and certainly right therein; for if the King had that right 


before, then when the ſtatutes had given an additional one to the 


ſubject, it ſtrengthens the ee that the King thould not be 
preciuded by one. 


The ſecond objection was, chat a Nas" inguirendum cannot be” 


on a ſurmiſe directly contrary to the fact found by the firſt office. 
But this objection is only encountering the authority of Sloughter's 


caſe, and not reaſoning or citing authorities againſt it; and alſo 


encountering the authority of other books. Stamf. ch. 17, 52, 53. 
has been cited ; which is a clear authority, that a new commiſſion 
of fome kind may iſſue upon a ſurmiſe even contrary to the firſt ; and 


I underſtand that book, as Lord Chief Baron does, that it means a 


menus inguirendum. But to that I will add Fitg. Net, Brevium upon 


the writ of diem clauſit extremum, que plura ; which was to find, if 


there were any more lands, of which the party died ſeiſed, than 
were included in that commiſſion. It is in the new edition 572, 573. 
Upon what he ſays there, an obſervation may be made, perhaps of 
curioſity. Fitzherbert makes a diſtinction between a melius inqui- 


rendum to ſapply defectiveneſs or uncertainty in the firſt office, where 


that office was found by writ or commiſſion to the eſcheator, and 
where that office was found by the eſcheator ex officio without writ 
or commiſſion; that in the laſt caſe it ſhall be abſolutely quaſhed 
for the uncertainty ; if by commiſſion, a hius inguirendum may iſſue 


to ſupply the uncertainty which perhaps may account for, what is ſaid 


in The King and Queen v. Manlobe; for there the court were of opi- 
nion to quaſh the office for uncertainty, not entering into that di- 
ſtinction: perhaps it was not argued fully before them: but ac- 
cording to Fitzberbert (who was very learned in theſe kind of caſes) 
the court would not give that credit to let it ſtand for any part 
in the one caſe, though it would give credit as to what was found 

certainly, by giving credit to the commiſſion. But the principal 
point for which I cite this book, is under title melzus inguirendum 


573. by which it appears in terms, that ſeveral of theſe inſtances, 
he mentions, are of melius inquirendum iſſuing upon ſurmiſe con- 


trary to the finding of the firſt office; for it ſays, that it may find, 
they were held by other ſervices; as held; in capite by Knight Ste, 
though found before in common ſocage; in conſequence of which 


the heir would be in ward, though not by the firſt finding; which 


is contrary in terms to the firſt: and the precedents which have 


been mentioned, are fo ſtrong, that ſome of them expreflly take 
notice on the face of it, of the contradiction between the two find- 
ings. I am of opinion therefore, that this objection upon the con- 
tradiction to the firſt finding encounters the authority of Sloughter's. 

I n cCaſe 
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and alſo other authorities in the 


caſe (which is fully eſtabliſhed) 
books before that caſe. 


Upon the third objection it was ſtrongly urged, that this was a 
contention to gain an advantage greatly to the prejudice of the ſub- 
ject; for if this ſecond commiſſion was found for the King, that 
Mrs. Dupleſis was an alien, that would turn the proof on her. As 
to that 1 do not know, that it is of weight, if the fact is true, in 
the preſent queſtion; becauſe legal proceedings being eſtabliſhed, 
they muſt be taken as they are, however the proof turned, as the 
law is ſettled. But if found for the King, ſhe may traverſe that 
within the ſtatute; and muſt plead, that ſhe is indigena, born in 
theſe kingdoms, and traverſe, that ſhe is an alien. The King muſt 
take iſſue upon that, and prove, that ſhe is alien born. It is true, Pleading, 
the King has a prerogative in pleading, and has an election in Where King 
ſome caſes to take iſſue on the traverſe or inducement, that is, may oy P _ 


reply maintaining his own title, or may traverſe the title made by maintain his 


the defendant. Yau. 62. The King v. Biſhop of Worceſter, But the fie. or ta, 
exerciſe of that prerogative muſt be, where traverſe and induce- defendant. 
ment are both material; and where, if found againſt [the party, 

would make an end of the buſineſs: but in the preſent caſe (ſuch 

as I have ſtated) the inducement ſets forth no new title in the ſub- 

jet, but both the traverſe and plea relate to the ſame queſtion : 

and if the Attorney General was to take a traverſe on the induce- 

ment, and that ſhould be found againſt the party, it would not 

ſhew a clear title in the crown, for the party might be the child of 

an ambaſſador born abroad, or within the ſtatute of 7 Q. Arne, or 

within the ſtatute born ra mare : ſo that if the crown ſhould take _ 
traverſe on ſuch inducement, it would not make an end of it, and . - 
therefore it is not material to take iſſue on ſuch inducement, but the 


crown mult take iſſue on the traverſe, 


The fourth objection, or rather an authority againſt Sloughter's 


| Caſe, was K. and Q. v. Manlove, Mich. 1690. which muſt be al- 


lowed to be a caſe of great authority, as far as light can be: but 
reflects none in the preſent caſe. Lord Chief Baron has given it a 


very proper anſwer. It appears in Lev. and in a great meaſure in 


the other two books, that it turned on another point; that the of- 


f ice had not found what eſtate Manlove had in the office of warden 


of the Fleet. That was in nature of a quo warranto; and the court 
held, that the finding was uncertain and void, for want of finding 
what eſtate he had in the office, whether for years, for life, or in 
fee. But as to that point, with vaſt deference to the authority of 
thoſe great men, had it not been for their authority, I ſhould much 
have doubted ot it; for it was a ſtrong preſumption to make, that 
by poſſibility the crown might have granted out that office in ſee, 
Sc. when nothing of that kind was found or appeared to the court 
TE 62 at 
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at all. The court ſaid, this was to find, whether there had in. 
curred a forfeiture to the King or not and it was only found, that 
he was warden of the Fleet; he might be warden for life, and other 
perſons have the inheritance of the office, and the crown not have 
the reverſion. That, I fay, is a ſtrong preſumption ; for prima facte 
by common intendment of law it is in the King, unleſs ſhewn to 


be granted out by him: therefore I ſuppoſe, there was ſome reaſon 


the court took that caſe in a ſtrong light againſt the proceeding : 
but however that may be, another anſwer is to be given, which 


proves it not to be at all applicable to the preſent caſe, I ſhould. 


not obſerve ſo much on this caſe but for this; that if Sloughter's 
caſe had been encountered by others, or not confirmed by ſubſequent 
caſes, I ſhould not have laid weight ſo much upon it: but this is 
the only caſe againſt it. The court there quaſhed the proceeding, 
It is manifeſt, what was the contention in that caſe on the part of 
the crown ; which was, that the inquiſition ſhould ſtand, as far as 


it goes; it has found the act of forteiture fully and clearly ; ; and a 


 melius inquirendum goes to ſupply the defect of certainty as to the 


cltate in the office; which, the court ſaid, they would not do, as 


one material part of the finding was uncertain ; they would quaſh 
the whole; they would not enter into the diſtinction in Fitæberbert 
as to the writ of gue plura, but quaſhed the whole; and the conſe- 


quence of that was plain, that the crown might have ſued out a 


new original commiſſion the ſame day ; for the firſt, being quaſhed, 
was entirely out of the caſe. This was indiſputable; for in Slough- 
Zer's caſe the court granted a new melius inquirendum, not becauſe 
they can grant a new melius inguirendum atter a melius inquirendum : 
(for the court reſolved the contrary, that it ſhould ſtop there, and 
there ſhould not be a ſecond; and the King is on a level with the 


In real actions 


ofthe ſame a new writ of the ſame nature may be ſued out, That creates no 


nature : unleſs | 3 
a hate. prejudice to the right of the party. This is an anſwer to the ar- 


ment. guments drawn from other proceedings, as in real actions, that a 
new writ of the ſame nature ſhould not be in that caſe one after 


another; and there ſhall not: but if the party ſues out a writ of a 
novel di Heiß, and that abates he has a new writ of novel diſſeiſin, 


becauſe the firſt abates. In that caſe of Manlove the firſt writ aba- 


ted, and therefore there might be a new one. All that can be 
ſenſibly collected from the rough account of that caſe in the books, 
is a contention, that the crown might avail itſelf of the forfeiture. 


To of opinion . that both the points are ſettled by 
authorities and precedents. Firſt I concur, that there ought not to 
be a new original commiſſion after a former found againſt the King 
is ſtanding in force. If it had been quaſhed, it might be another 


| matter, Iam of opinion allo, there may be a melius inguirendum 


1 


upon 
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INS rt © FLEE 


ſubject in that) but the firſt was gone. This is the common courſe, 
no new writ Where a Writ abated, whether by "plea or other exception, by motion: 
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upon a ſuggeſtion though contrary to the firſt finding: but that 
this commiſſion, appearing to be a new original commifſſion, ſhould 
be ſuperſeded. As to the latter part of this, it muſt be left to the 
conſideration of the King's counſel, how far it is proper to pray a 
melius inguirendum or not 


. the very ſame diſtinction is taken, as is taken 


Lord Chief Baron. 


In Kelway 199 


by Fitzherbert. - 
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Attorney General verſs Bowles, July 24, 1754. Cale 185. 


J 1/7 LLIIAM Bowles by his will 34 of May 1745. gives and be- Charity, 
queaths to truſtees 500/. to be raiſed by and out of the perſonal 172 ria 
eſtate upon truſt to lay out part thereof in erecting a ſmall ſchool- land or ſome 
| houſe, and a little houſe adjoining for the maſter to live in; the real ſecurity 
whole purchaſe and building not to exceed 200/. the remaining 300 /. => 1 


to be laid out in the purchaſe of land or in fome real ſecurity for the within tar. of 
maintenance of the maſter. | Mortmain. 


It was urged, that real ſecurity meant ſubſtantial, good, and 
effectual ſecurity; and therefore that it was not within the at. of 


Mortmain, 9 G. 2. | 


Lord Chancellor held otherwiſe, and that he muſt take the word 
real in the known, legal, ſignification of it, and could not annex a 
new idea to it; thrrefore the 300 J. legacy was void within that 
ſtatute. But as to the 200/, if they could get a piece of ground by 
the gift or generoſity of any perſon, not by purchaſe, they might 
be at liberty to apply to the court to lay out that 200 J. in erecting 

a ſchool-houſe thereon, when the truſtees can lay a propoſal before 
the court: but not to be laid out in land to build upon: and this 


propoſal muſt be in a certain time. 


Hylton ver/zs Hylton, July 25, 1754. Caſe 186; 
Ls HE plaintiff had conſiderable gifts or proviſions left to him by Annuity to 
guardian or 


| A the will of Philippa Downes, his aunt, and Charles Palmer his 

5 half brother. The defendant his uncle, was acting executor and —— 
= truſtee in both thoſe wills, and alſo acted as guardian to him during of age ſet 
his minority, having neither father or mother. Coming of age in add opon ge- 
era 1 


April 1746, he in October 1747. entered into a tranſaction with ples of pub- 


his uncle, whereby the plaintiff granted to him annuity of 60 /. — ity 
and alſo on 


gave him a general releaſe and two written diſcharges, all ſigned |. lar cir: 
| : | the cumſtances of 
impoſition. 
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Not ſo, if 
done with 

eyes open 

after put into roughly informed; and that it is not neceſſ ſary to prove impoſition, 
poſſeſſion and 
at liberty ; as 
are ward. 


C ASE 8 Argued and Determined | 


the ſame date with the grant, upon his delivering up ſeveral 
papers, | 


The bin was to ſet aſide this grant of annuity upon the general 
principles of being made juſt after coming of age, without being tho- 


for theſe voluntary grants have not been allowed in ſeveral inſtances; 
and are to be compared to a gift to an attorney pending the ſuit; 
ſo of marriage brocage- bonds. In Pierſe v. Waring, 13 Nov. 174 5. 
Mr. Hall coming of age made a preſent to his guardian of 3 500/, 
ſtock: Tur Lordſhip held, it ought to be ſet aſide on the general 
principles from the dangerous conſequences, if a guardian is allowed 
to take preſents, before he delivered over every thing; for that it 
was an honorary truſt, for which the law would allow them no— 
thing ; as that would induce guardians to flatter the paſſions of their 
pupils; and it was ſet aſide for being retained by him on pretence 
of trouble during his minority, in the management « of the truſt; 

and that caſe is not ſo ſtrong as the preſent. 


Dor de inns it was ſaid, this were particular circumſtances di- 
ſtinguiſhing this from the common caſe ; that all was fair, and the 
_ defendant delivered up all the eſtate under both wills, and what 
more would the plaintiff have ? That it proceeded freely and volun- 


tarily from the bounty of the plaintiff, and for ſervices done, and 
to relieve the diſtreſs of his uncle and guardian; and that there ap- 


pears a letter from plaintiff to defendant uſing many kind and fa- 
vourable expreſſions, and ſhewing that he denen the defendant 


had acted fairly. 


Lord CHANCELLOR. 


The queſtion is, whether the plaintiff is in this court intitled to 


be relieved totally againſt this grant, or whether it is to ſtand for 


the whole or any part, The grounds for relief are firſt the general 


grounds and principles allowed in this court: next particular grounds 


from circumſtances in this caſe. 


The general grounds to be relieved againſt this annuity are 


certainly of ſuch a kind, as the court has allowed in other 


inſtances provided the circumſtances of this caſe came up to the 
rule laid down therein. Where a man acts as guardian, or truſtee 
in nature. of a guardian, for an infant, the court is extremely 
watchful to prevent that perſon's taking any advantage immedi- 
ately upon his ward or ceffuy que truſt coming of age, and at 
the time of ſettling account or delivering up the truſt; becauſe an 


undue ge may be . It would a an opportunity 
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| either by flittery or for ce, by good uſage unfairly meant or by bad 
uſage impoſed, to take ſuch advantage; and therefore the principle 
of the court is of the ſame nature with relief in this court on the 
head of publick utility, as in bonds obtained from young heirs, and — 5 
rewards given to an attorney pending a cauſe and marriage brocage- or to attoroey 
bonds. All depend on publick utility; and therefore the court _—_— ſuit, 
will not ſuffer it, though perhaps in a particular inſtance there may — 
not be actual unfairneſs. Upon that ground I went in the Cale fer afide oo 
cited; in which 1 have added at the end of my note taken at the Publick duiliꝶ 
hearing of the cauſe, © to be abſolutely ſet aſide, being between a 
guardian and his ward juſt come of age, and on reaſon of publick 
e atilify,” How does this caſe ſtand? The defendant appears to 
ſtand in the place, not of a common truſtee barely of a particular 
eſtate, but of a truſtee acting in fact as guardian for the minor his 
nephew, and taking care of his perſon and his eſtate; ſo that the 
condition of the e perſons, the plaintiff and defendant, comes within 
this rule. Next confidering the nature of the tranſaction, which 
was when the plaintiff was about twenty-two, the reſult is, (and 
this brings it within Prerſe v. Waring), that at the very time this 
uncle, who was truſtee and acted as guardian, pretended to come to 
an account and deliver up the eſtate the plaintiff was intitled to, he 
took a voluntary beneficial grant of an annuity from this ward of 
bis. That is the very time at which there is the beſt opportu- 
nity to take the advantage of getting ſuch a bounty as this; for at 
that very time the eſtate is to be accounted for and delivered up. 
The thing ſpeaks itſelf. ** [aozll not deliver up the eflate you are in- 
„ titled to, and account, unleſs you grant me this. Beſide, it ap- 
pears to be a previous deſign of the defendant, and that he ſtipulated 
and haggled for that annuity at that very time, when a truſtee 
ſhould avoid it. The rule of the court as to guardians is extremely 
ſtrict, and in ſome caſes does infer ſome hardſhip; as where there 
Has been a great deal of trouble, and he has acted fairly and ho- 
neſtly, that yet he ſhall have no allowance: but the court has eſta- 
bliſhed that on great utility, and on neceſſity, and on this principle 
of humanity, that it is a debt of humanity that one man owes to 
another, as every man is liable to be in the ſame circumſtances. _ 
Undoubtedly, if after the ward or ce/luy que truſt comes of age, and 
after actually put into poſſeſſion of the eſtate, he thinks fit, when 
Ju zurts and at liberty, to grant that or any other reaſonable grant by 
way of reward for care and trouble, when done with eyes open, the 
Court could never ſet that aſide: but the court guards againſt doing 
it at the very time of accounting and delivering up the eſtate, as the 
terms: for the court will not ſuffer them to make that the terms of 
= es. their duty. This caſe therefore is within thoſe general prin- 
ciples. 5 | 
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the ſame date with the grant, upon his delivering up ſeveral 
papers. | | . PE 


2 3 (0, 1 The bill was to ſet aſide this grant of annuity upon the general 
One n | 3 . . . : . 
eyes open principles of being made juſt after coming of age, without being tho- 
after put into roughly informed; and that it is not neceſſary to prove impolition, 
Ba _ 2 for theſe voluntary grants have not been allowed in ſeveral inſtances; 
and are to be compared to a gift to an attorney pending the ſuit; 
ſo of marriage brocage- bonds. In Pierſe v. Waring, 13 Nev. 1745. 
Mr. Hall coming of age made a preſent to his guardian of 3 5004. 
ſtock : Your Lordſhip held, it ought to be ſet aſide on the general 
principles from the dangerous conſequences, if a guardian is allowed 
to take preſents, before he delivered over every thing ; for that it 
was an honorary truſt, for which the law wouid allow them no- 
thing; as that would induce guardians to flatter the paſſions of their 
pupils; and it was ſet aſide for being retained by him on pretence 
of trouble during his minority, in the management of the truſt ; 


and that caſe is not fo ſtrong as the preſent. 


are ward. 


For defendant it was ſaid, there were particular circumſtances di- 

ſtinguiſhing this from the common caſe ; that all was fair, and the 

defendant delivered up all the eſtate under both wills, and what 

more would the plaintiff have? That it proceeded freely and volun- 
tarily from the bounty of the plaintiff, and for ſervices done, and 

to relieve the diſtreſs of his uncle and guardian; and that there ap- 

pears a letter from plaintiff to defendant uſing many kind and fa- 

vourable expreſſions, and ſhewing that he thought, the defendant 

had acted fairly. Fr ; 5 8 1 8 


LoRD CHANCELLOR. 


The queſtion is, whether the plaintiff is in this court intitled to 
be relieved totally againſt this grant, or whether it is to ſtand for 
the whole or any part. The grounds for relief are firſt the general 
grounds and principles allowed in this court: next particular grounds 


from circumſtances in this caſe. 


The general grounds to be relieved againſt this annuity are 
| | certainly of ſuch a kind, as the court has allowed in other 
1 inſtances provided the circumſtances of this cafe came up to the 
| rule laid down therein. Where a man acts as guardian, or truſtee 
in nature. of a guardian, for an infant, the court is extremely 
watchful to prevent that perſon's taking any advantage immedi- 
ately upon his ward or cefiuy que truſt coming of age, and at 
* tne time of ſettling account or delivering up the truſt; becauſe an 
| 1 undue advantage may be taken. It would give an opportunity 
5 5 „ b either 
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el her by flattery or force, by good uſage unfairly meant or by bad 


uſage impoſed, to take ſuch advantage; and therefore the principle 
of the court is of the ſame nature with relief in this court on the 
head of publick utility, as in bonds obtained from young heirs, and 
_ rewards given to an attorney pending a cauſe and marriage brocage- 
bonds, All depend on publick utility; and therefore the court 
will not ſuffer it, though perhaps in a particular inſtance there may 
not be actual unfairneſs. Upon that ground I went in the caſe 
cited; in which I have added at the end of my note taken at the 
hearing of the cauſe, 70 be abſolutely ſer aſide, being between a 
guardian and his ward juſt come of age, and on reaſon of publick 
* utility.” How does this caſe ſtand? The defendant appears to 


Bonds by 
young herrs, 
or to attorney 
pending ſuit, 
or on mar- 
riage brocage, 
ſet aſide os 
publick utility 


ſtand in the place, not of a common truſtee barely of a particular 


eſtate, but of a truſtee acting in fact as guardian for the minor his 
nephew, and taking care of his perſon and his eſtate; ſo that the 
condition of the e perſons, the plaintiff and defendant, comes within 
this rule. Next confidering the nature of the tranſaction, which 
was when the plaintiff was about twenty- two, the reſult is, (and 
this brings it within Pier ſe v. Waring), that at the very time this 
uncle, who was truſtee and acted as guardian, pretended to come to 
an account and deliver up the eſtate the plaintiff was intitled to, he 
took a voluntary beneficial grant of an annuity from this ward of 
his. That is the very time at which there is the beſt opportu- 
nity to take the advantage of getting ſuch a bounty as this; for at 
that very time the eſtate is to be accounted for and delivered up. 
The thing ſpeaks itſelf, © To: not deliver up the ęſtate you are in- 
«« titled to, and account, unleſs you grant me this.” Beſide, it ap- 
pears to be a previous deſign of the defendant, and that he ſtipulated 
and haggled for that annuity at that very time, when a truſtee 
ſhould avoid it. The rule of the court as to guardians is extremely 
ſri, and in ſome caſes does infer ſome hardſhip; as where there 
has been a great deal of trouble, and he has ated fairly and ho- 
neſtly, that yet he ſhall have no allowance: but the court has eſta- 
bliſhed that on great utility, and on neceſſity, and on this principle 
of humanity, that it is a debt of humanity that one man owes to 
another, as every man is liable to be in the ſame circumſtances. 
Undoubtedly, if after the ward or ce/tuy que truſt comes of age, and 
after actually put into poſſeſſion of the eſtate, he thinks fit, when 
Jar juris and at liberty, to grant that or any other reaſonable grant by 
way of reward for care and trouble, when done with eyes open, the 
court could never ſet that aſide: but the court guards againſt doing 
it at the very time of accounting and delivering up the eſtate, as the 
terms: for the court will not ſuffer them to make that the terms of 
_ their-duty, This caſe therefore is within thoſe general prin- 
ciples. 5 
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Next as to the particular circumſtances relied on to diſtinguiſh 
this out of the general rule, I am of opinion they all bear againſt 
that, and tend to ſhew actual impoſition on the part of the defen- 
dant. It does not appear, that the nephew was in circumſtances to 
grant this clear annuity, any more than the uncle was to provide for 
. himſelf; as to whoſe ability there is nothing in proof, except 
what ariſes from the plaintiff's letter, The circumſtances plainly 
ſhew the defendant would not part with the eſtate until he 
was ſure of this grant: then here is a ground to go not on- 
ly on the general principles, but to ſhew that the defendant 
did actually make uſe of that influence. The plaintiff's letter and 
his kind expreſſion therein ſhew, he was impoſed upon, thinking 
every thing was ſurrendered up, whereas the legal eſtate is ſtill in 
the defendant : nor is there any evidence of an account made up of 
the perſonal eſtate proved to have come to defendant's hands. Cer- 
tainly, if any thing could make ſuch a tranſaction ſupportable, it 
muſt be where there was a real and fair account; of which there is 
no evidence: yet a general releaſe is given upon delivering up ſeve- 
ral papers and vouchers, as they are called. | "2 9 


Therefore on the general rule and nature of this particular caſe, 
and the deluſion and deception under which: the. plaintiff was, this 
grant ought to be ſet aſide with colts; and a conveyance, and an ac- 
count, if plaintiff prays it. VP at 57x 


Caſe 187. Hawkins verſus Penfold, July 2 5, 1754. 


Bankrupts. IHE plaintiff and defendant were ſureties in a bond for a wo- 
Creditors re- man, whom afterward the plaintiff marries. The plaintiff's 
CE me" wite pays the money due on the bond to the defendant the other 
act of bavk- ſarety, in order to pay off and diſcharge that bond. The defen- 
muten com- dant inſtead of doing that applies' the money to his own uſe. An 

ood payment 20D is brought by the obligee agaioſt the plaintiff and his wife; 
it no notice. the money is recovered; and the plaintiff pays it off. After this, 
and after an act of bankruptcy by the defendant ; there is a further 
tranſaction between them; and the defendant puts into the hands of, 
and indorſes to, the plaintiff two bills of exchange; upon which the 
money is received by the plaintiff, — PE 


The queſtion was, whether the plaintiff muſt come under the 
commiſſion; ſo that the bills of exchange coming to his hands 


ſhould make no alteration ? 


after repairing the Edgware road, 
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if the aride; hes no notice of the act of bankruptcy, I think it 
will make an alteration, It is ſome hardſhip in reſpe of a creditor - - 
of a bankrupt, when he. receives the money. Aſter recovery 
in the action by the obligee the defendant was diſcharged in re- 

ſpect of the obligee, and undoubtedly became debtor to the plain- 
tiff for ſo much had and received to plaintiff's uſe. I take the 
putting the bills of exchange into the plaintiff's hands to be done in 
order to make ſatisfaction for the money on the bond. If this mo- 
ney was received by the plaintiff from the defendant before 
ſuch time as the plaintiff had notice of the act of bank- 
ruptcy committed, it was a good payment; for there is an expreſs 
proviſo in the act of parliament, which indemnifies creditors in re- 
ceiving money for their debts, though after an act of bankruptcy, 
if no notice; and there is no difference between an actual payment of 
money in ſatisfaction of a debt. Aud indorſing bills of exchange: 
provided the money was received on them before the commiſ- 
ſion of bankruptcy iſſued: for I ſhould take that as only a medium 
of payment and no more: and otherwiſe it would be very hard. 
But if the plaintiff had notice of the act of bankruptcy at the time, 
there would be no ground to ſet off; for the act of parliament ſays, 
where mutual debts are contracted before the, act of bankruptcy 5 Geo. 2, 
is committed.” If therefore notice was given, it would be a 
tortious receipt. It depends then on this fact; and the conſequence 
is, I muſt either direct an iflue to try it, or give liberty to reply to 
the maten in order that _y may om notice. 


e General der ſaus Governors of Harrow School. Caſe 188. 
July ab, 1754+ 


| oo OHN LYON ; in the reign of 8 Elizabeth gave certain lands Oharty. 

to truſtees, governors of Harrow School, that they ſhould em- Where troſ- 
ploy all the profits yearly towards repairing and amending the com- tees of oy 
mon highway from Edgware to London, when, and as often, and gon to — 
in ſuch manner, as the governors ſhould think Ges and if hereafteroe a road, the 
it ſhould happen, that the ſaid highway ſhould be ſufficiently cu —_ 2s 
amended, or not to require the whole profits to be laid out, as often les n 
as that chould happen, the governors ſhould lay out on the road corrupiy: yet 


from Harrow to London the whole, or ſo much as ound remain . ws ei 


mation. 


The information was grounded on the expending thoſe profits on 


the Harrow, which ſhould have been all laid out on the N 
road. 


For 
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"0 A an en was SS to the juriftiQion of the 
court, which proceeds only in caſes where a charitable commiſſion 
could iſſue; which could not in this caſe from the proviſo in the 
ſtat. 43 Ehe. and that in a foundation of this kind, where no- 
ſpecial viſitor is appointed, the viſitatorial power | reſulted to the 
1 heir of the founder, 2 Wil. 325. 
Wee there Lord Chancelbr Mead, that theſe 3 by beiog made po- 
is a viſitor, no Vernors were not viſitors z but as to the point of juriſdiction, the 
nee court had already taken it to be otherwiſe than was infiſted upon, 
8 of and had interpoſed; as appeared by a decree by Lord Elleſmere in 
a collateral 1611, The conſtruction of that clauſe in 43 Elix. is, that where 
charly- a college, hoſpital, or ſchool is founded, a ſpecial viſitor appointed, 

odr a viſitor by operation of law, the commiſſion by virtue of that 
ſtatute ſhould not interpoſe. If therefore this information was for 
the revenue of the ſchool, that objection might ariſe : but this is a 
diſtinct charity from the ſchool, a collateral truſt, and upon that 
diſtinction the above decree has proceeded. Yet I do not ſee what 
* decree I can make upon this information; and, I think, the 
founder intended to leave it in a good meaſure to the diſcretion of 
the governors of the ſchool; though not ab ſolutely, if they acted 
partially and corruptly. The Edgware road appears to have the 
aſſiſtance of two turnpike acts, which the Harrow road has not, and 
appears by the evidence to be in very bad repair. Suppoſe the 
| Edgware road had or could have been put into the like condition or 
repair, it is now in, by the pariſh-rates, and the Harrow road 
proved to have been in the like condition it is now; it could not be 
aid, the truſtees had done wrong in applying the revenues in repair 
of the Harrow road. The queſtion is, whether the truſtees have 
not done rightly, in thinking the Edeware road is ſo good as not to 
want the afliſtance of this charity, and that the other did? At pre- 
ſent I do not ſee how I can interpoſe; and if I ſhould, it would be 
in contradiction to the intent of the donor; which was to leave it 
in the ſound diſcretion of theſe judges; and where they act fairly, 
and not corruptly or partially, a court of juice would do too much 
to controul their acts. Beſide, it would end in a trial between the 
' pariſhes which road wanted it moſt : but though I will make no 
decree at preſent, yet I will not cilmilo the information, but Ri 


| keep a band over them. 


Caſe 189. = Stace vorſus 2 85 | July 20, 17 54+ | 


Trial, Motion was made for a new trial: the queſtion was as to the 
forgery of a certain paper relative to the eſtate of Captain 


Eur fegte. : 
1 Again 
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Againſt it it was ſaid, Juſtice Foſter, wha tried the iſſues, had New trial up- 
certified, that he was ſatisfied with the verdit; and two 3 | 
were cites: The firſt an action of Trover brought among ſeveral the conſcience 
other things for an ewer; wherein evidence was given, that thoſe of the _ 
particular goods were delivered to one, who took them into his bed, — 


cuſtody, was anſwerable for, and did not deliver them. A mo- the judge cer. 
tion was made for a new trial; for that upon looking into Mr. ste _ 
Deard's books it was found, there were two Ewers: whereas and where it 
upon the material evidence, on which the converſion was found, would not be 
it was one Ewer only: but that was denied, for the court faig, Famed in 

the parties might have introduced this evidence before. The which is Qric- 


other Walker v. Scot, B. R. Hil. 1749-50; which was an action ber, and will 

for criminal converſation, and a motion for a new trial on evi TO 

dence, that the plaintiff was married to another; and therefore new, or an- 

was not huſband to the woman, and could not maintain his ac- mw to evi- 

tion; and that the evidence given was infamous: but this was | 
denied, becauſe it would be dangerous, if the court was to per- 

mit the credit of evidence to be impeached by ſubſequent evi- 

dence, which was in the party's power before: and the fact of 


marriage might have been gone 1nto before. 
 LorRD CHANCELLOR, 


If this had been an application for a new trial in a court of 
common law, in the ordinary courſe of proceedings there; I be- 
lieve it is not ſuch a caſe, that it would be granted; for they hold 
_ theſe motions for new trials by pretty ſtrict rules. They have New trials of 
been a modern introduction; and by the diſcretion of the courts d0dien, — 
introduced in order to avoid the difficulties of defeating verdicts avoid difficul- 


by attaint, in which it was difficult to prevail. But however, on ties in attaint. 


maotions for new trials at law the rule is, that if a verdi& is given Granted here 


| in caſe of in- 
on evidence fairly according to proper notice, and the judge does 9 


not report, that he is diſſatisfied with it, or that it was againſt ,,jve or 
evidence, the court will not grant it in order to introduce new where the 
evidence or new anſwers to evidence; for the parties are ſuppoſed add, _ 
par- 

to come prepared to ſupport the characters of the witneſſes on ei- ticularly on 
ther fide; which is always preſumed, and 1s right for courts of forgery. 
law to adhere to that: - otherwiſe it would be endleſs. But this 
court directs iſſues to be tried at law to inform the conſcience 
of the court as to facts doubtful before; and therefore ex- 
pets in return ſuch a verdict and on ſuch a caſe, as ſhall 
| datisfy the conſcience of the court to found a decree upon; 

if therefore upon any material and weighty reaſon the verdict is 
not ſuch as to ſatisfy the court to found a decree upon, there are 
ſeveral caſes, in which this court has directed a new trial for fur- 
ther ſatisfaction, notwithſtanding it would not be granted, if in a 

Vor. I. 7 court 
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court of common law; becauſe it is diverſo intuitu, and becauſe 
the court proceeds on different grounds. This is known to be the 


ordinary rule of this court, where a matter of inheritance is in 
queſtion ; for the court ſays, an inheritance is not to be bound by 
one verdict, if any ſort of object ion ariſes to the trial; and that 


_ notwithſtanding the objection of inconvenience in examining © 


over and over, which objection has not prevailed. This extends alſo 
to a perſonal demand, where of conſiderable value, and where 
the court is not ſatisfied with the grounds on which the deter- 
mination was made at law, and when an objection is made and 
ſupported by proof; and particularly in a caſe of forgery new 
trials have been granted, and that by judges who have ſat here, 
who have been as reluctant as any, and who inclined to adhere _ 
to the rules of common law, I remember a caſe in Lord King's 
time relating to a rent charge, granted out of the eſtate of Mr. 


 Hechmore in Devonſhire. It had been twice or thrice tried at com- 


mon law, tried upon diſtreſs taken on the rent charge, and an 


avowry, and where the queſtion was ſingly whether it was a for- 


ery or not, and upon all thoſe trials verdi& was found for the 
deed. A bill was notwithſtanding brought here to ſet it aſide for 
forgery ; and Lord King ſent it to trial under an iſſue directed by 
the court; and, I believe, there was a new trial after that: and = 
notwithſtanding all thoſe verdicts Lord King made a decree to 
have it brought into court and cancelled here, the former trials 
not being to the ſatisfaction of the court. Undoubtedly there- 
fore it is in the diſcretion of the court to grant new trials, if they 


think fit, if there is a ground for it upon the circumſtances here; 


and the queſtion is, whether there is ſo or not? I own, I had 
very great ſuſpicion, when it was on before me upon exceptions : 


however I did not think fit to determine it, but ſent it to a jury. , 


The judge has declared, he is well ſatisfied with the verdict; 


and if nothing appeared to me but what appeared to him there- 


on, I think I ſhould have been of the ſame opinion with him. 
My opinion therefore in granting a new trial is grounded upon 
new evidence, which was not before the jury there, and which. 
is material. I cannot ſay, that my conſcience is ſatisfied as to the 
grounds and truth of the evidence, upon which this verdi& is 
given, I proceed therefore upon the principles of this court in 
directing trials, and not to break in upon the rules which 
are wiſely laid down by courts of law as to granting new trials; and 
ſhall therefore direct another trial upon theſe iſſues: but it muſt be 


on payment of colts, _ 


| Knight 


- 
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Knight ex parte Dupleſſis, Jay 27, 17 54. Caſe 189. 
Motion was now made on the part of the crown for a melius Ante. 
1 inquirendum in Middleſex upon this ſurmiſe, that ſince the July 22. 
execution of the former commiſſion finding Mrs. Dupliſis not to EE 3 8 
be an alien, there had been material evidence on the part of the King on a 
crown from Switgerland, the country in which ſhe was ſaid to be Proper a 
born; and a finding on a commitlion into Norfo/& that ſhe was an e ee 
alien. That as to precedents in the court of Wards they lie in . 
ſuch confuſion, that nothing could be collected from them: that on 
ſearch of commiſſions by the great ſeal but one could be found, 
in 1697 moved ex parte Regis, where it iſſued on a ſurmiſe barely 
without affidavit of facts: whereas this is founded on affidavits ; but 
according to that inſtance there is no need to read them. That in- 
deed was not ſtrictly melzus inquirendum; it was to inquire into 
abuſes by the Warden of the Fleet; and therefore a new commiſ- 
| Hon was prayed and ordered accordingly. This is the only inſtance 
where it has been iſſued by order of the court. 3 


= 


Lord CBANCELLOR. 


ke This precedent is nothing like a melius inguirendum, but is a 
ſurmiſe for an original commiſſion ; therefore it is quite a new 
commiſſion, and I do not know but it might have iſſued by 
| fiat of the Attorney General, You muſt lay evidence before the 

court for your ſurmiſe ; therefore read the affidavits, | 


This matter was fully conſidered upon the former queſtion, 
whether the commiſſion was regular; which was held not to be 

{ ſo by the Lord Chief Baron and by me, but that a meltus inquiren- 
dum might go; and. the finding in the county of Norfolk contra- 
} dictory to the other, is proper to lay before the court to ſupport 
4 a ſurmiſe for a melius inquirendum; which brings it within the 
| ground of Sloughter's caſe, 8 Co. 168. determined by great men, 
8 and that upon grounds of equity as well as law. The rule as to 
 melius inquirendum is this, that in ſound diſcretion the court ſhould 
not award it unleſs on ſome matter of record, or ſome other preg- 
nant matter to ſhew the former to be miſtaken: and Lord Chief 8 Co. 169. A. 
j Baron and I were of opinion, that the finding on the commiſſion 
i: in Norfolk. was a pregnant matter to be laid before the court for 
1 9 further inquiry. What the Lord Chief Baron meant by a preg- 
| nant matter for the King, was matter pregnant with evidence 

he of the King's right; and this is ſuch; and here is further cor- 
4 „„ 2 Fo | roborating 
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8 roborating evidence laid before the court by witneſſes. There 
fore let the melius e iſſue i in this caſe for the King. 
Caſe * 8 Ae Lady Stafford | July 7. 1784. 
Motion was made for a commiſſion to iſfae into France to 
4 wag ſome matters at Parts. 8 | 
ee The bill was del the repreſentatives of Mr. Cantillon, late 
cours. banker at Paris, for payment of what was due from him and his 
partner Hughes for money depoſited by the plaintiff with them; for 
which they acconnted with the plaintiff at a decreaſed value, the 
actrons having in the mean time fallen. | 
Genie A plea was put in of a ſentence in a court of final juriſdiction 


to examine at (as it was ſaid ſor defendants) erected at Paris to determine the 
Paris as to en. caſes of actions which regarded the Miſſippi, where the queſtion 


+ ar was litigated between Gage and the repreſentatives of Cantillon, and 
court erected determined againſt yt 

there, and the 
nature and 

effect of te His Lordſhip held it not proper as a plea, but 1 it ſtand for an 
ſentence and anſwer, and reſerved the benefit of it until the hearing. 7 


but not as to . | Ds 
8 original 2 facts now el to be 3 to were as to the mat- 


conſtitution ters in the plea, it being alleged for the plaintiff that the arret 


. of the French King was never regiſtered by the parliament of 


Paris, and that ſuch regiſtry was neceſſary to give a juriſdid ion 
to that court. Next that it was a judgment by default, and that 
ſuch judgment there is never final. Next that the ſubject matter 
was not proper for that court, An affidavit was read to ſhew, 
that it was neceffary for the plaintiff to have this commiſſion. 
The defendants in their anſwer rely on the ſentence of the court 
of Actions in Paris, which makes it neceſſary for the plaintiff to 
inquire into the authority of that court, to ſhew it was not pro- 
perly conſtituted ; for though a judgment in a forein court will 
not make judgment-debt in England, yet where between proper 
parties, it may have weight at the hearing. Where there is a 
ſentence of a municipal court in a foreign country, it is proper to 
inquire into its juriſdiction ; for it may be limited, circumſcribed 
as to locality or matter ; and then no faith is given to it in ano- 
ther country but upon ſeeing, that it proceded on matters within 
its juriſdiction, and the cauſe proper for its determination. A judg- 
ment by a municipal court abroad is not regarded in a cauſe de- 
pending here, which is to receive the judgment of a court here; 
and in our courts of common law it has been refuſed ; lately at 
- | 1 | __ Guildhall 


in he Time of Lord Chancellor Han pwics 


Guildkall in Trover for a large quantity of hemp at Riga to the | 


amount of 2000 J. the action was brought to try the property 
here; and the queſtion was, whether it was conſigned ſo as to 
give a property to the merchant abroad, who failed, or whether 
Only ſent to him as a factor, who had the cuſtody of it: the judg- 
ment abroad was refuſed by Lee C. J. who ſaid, he could not take 
notice of a determination of a court abroad as to a matter, which 
came to be tried here, g cr 


For defendants, it was faid, this extraordinary examination, as to 
points which would be very difficult to determine, would not be 


objected to, provided the plaintiff gave ſecurity to anſwer the cofts, 
beyond the ordinary rule where the party lives abroad; and alſo con- 
| ſented, that the depoſitions and exhibits on both ſides in a cauſe, 
| wherein Lord Montgomery was plaintiff, may be admitted at the 
hearing; and to examine to this only. i | 


LoRD CHANCELLOR, 


557 


It is an old rule eſtabliſhed, that it mould be 4 f ts anſwer Cots 


coſts of ſuit; but that is now very low; and the court has often 
taken notice of the lowneſs of it. That was ſettled at a time 
when the coſts of this court did not run to any thing like what 


they do now. There are few cauſes now, where that is near the Where the 


party lives 


amount of the coſts, I have directed an inquiry; and no inſtance abroad, 40 l. 
is found, that the court increaſed it by their authority: though it to anſwercoſts 


has been done upon terms, It is doubtful, whether the court 


is the old rule; 
which, though 


ſhould make ſome rule, or leave it to diſcretion ; I believe it ſhould now tow, is 
be diſcretionary : although that will burthen the court with motions, not increaſed 


where the parties live beyond ſea. If therefore you will take it 


by the court, 
unleſs on 


upon thoſe terms, that upon the plaintiff's giving ſecurity to anſwer terms. 


300 J. (which is propoſed by the plaintiff) and upon the other terms, 


the commiſſion ſhall iflue, 
The propoſals were agreed to on both ſides. 
Lord CRANCELLOR. 


Then I will give you ſome warning upon this examination. As to 


the firſt point, that this court or commiſſion was not regiſtered, 


and that it was thought neceſlary at that time, I will not enter 
into the determination of that queſtion in an Engliſb court of 
Chancery; I will not determine here what is the prerogative of 
the Mt Chriſtian King as to granting commiſſions, I will tell yuu 
| beforehand, what would be my opinion. Where a juriſdiction has 
been erected by the ſovereign of a country, which has been 4 

Vol. II. | . fatto 
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fart executed and ſubmitted to in general by the fabjedts_ in that 
country, I ſhall take that to be a lawful court of that coun- 
1 try; for otherwiſe this court would be to determine the ori- 
ginal conſtitution of the ſeveral nations in Europe, and how far the 
| | wer, of the ſovereign is abſolute; which would be infinite. 
ö If therefore you enter into a general examination concerning that 
| | point, I will make you pay colts as to that. If indeed you exa- 
_ 6 | mine as to the extent of that juriſdiction, that is proper for you to 
if ſhew; and allo to ſhew the nature and effect of the ſentences and 
| proceedings in the faid court: but not as to the firſt queſtion, of 
which I will not take upon me to judge: and, I think it would de- 
| feat the intent of the commiſſion, if it was known there, that it 
iſſued to inquire into that. By conſent of parties therefore as afore- 
ſaid, let the commiſſion iſſue to be executed at Paris. 


* — 


— 
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Caſe 191. Hare wer/us Roſe, July 27, 1754. 


= +: N account is taken and an eſtate ſold in purſuance of a decree 


it | in 1730, by which coſts of ſuit were given to all parties g ge- 


nerally out of the eſtate. 


. An id had been obtained laſt term for payment ca coſts to the 
| Plaintiff and defendants before the report was made final, | 


A ͤ motion was now made. to ſet aſide that order for irregularity, : 
and want of notice to the creditors before the Maſter. 


is | LoRD CHANCELLOR. 


The courſe of the court is, that when a bill is filed by parties 
intereſted in the ſurplus of an eſtate againſt proper parties to have 
the account taken, ſome of which are creditors, and a decree is 
made, and liberty to all other creditors to come in ; in any pro- 
ceeding i in the cauſe between the Plaintiffs and Aae ndents (unleſs 
ſuch as affect the particular creditors coming in before the e Maſter, 
and concern their rights and demands) there is no occaſion to give 
notice to ſuch creditors; for then the particular tolictor of every 

_ creditor muſt have notice. 


The court now docs not . give coſts generally, though it 


{| was frequently done formerly. Sir To/. Jekyl did it upon the 
1 foundation, that it would be expenſive to come again. Coſts are 


given in. this caſe, they are firſt to be paid before the debts; for 
coſts of ſuit are always firſt to be drawn out when given in this 
manner. Upon an application to, have their coſts taxed, the court 

has made an order for that purpoſe on conſent of the defendants, 


{| | Who had a right to RO; and they certainly had as againſt 


2 | creditors, 
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legal eſtate, and veſts the whole legal eſtate ſubje& to the debts 
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creditors, who come under the decree; and it was the ſame to 
thoſe creditors, whether they had it ſooner-or later. In a ſuit by 
a mortgagee or one particular creditor againſt perſons intitled to 
the ſurplus of the eſtate, and all other creditors to: come before 
the Maſter, it often happens, that after a decree, if it be a de- 
ficient fund, and the plaintiffs and defendants are out of the ſuit, 

it is a common caſe for the creditors, who come in, to apply to 
the court to proſecute the ſuit in name of the plaintiffs for their 
own benefit; for the plaintiffs are not compellable to carry it on. 


Then conſequently when theſe coſts are taxed, the plaintiffs may 


be out of the caſe ; and then it may be right for theſe creditors to 
apply. They muſt have their coſts out of the eſtate, before any of 


theſe creditors are intitled to their demands. 


Hawkins verſus Obeen, July 27, 1754. Caſe 192. 
H E firſt limitation by a will was a charge of all debts and _— 8 
un join 

legacies upon an eſtate; the next to Obeen and his heirs on in conveyance 


truſt to the ſeveral uſes and truſts afterward declared; to the uſe of within ſtat. 7. 
Aue. 


the plaintiff for life without impeachment, Sc. remainder to Obeen Nit where in- 


and his heirs to ſupport contingent remainders; and ſo to others for fant has an in- 
life, remainder | in like manner to Obeen. | ____ tereſt, or 
. | doubt thereof, 


unleſs on pro- 


A deren was ads for ſale of the eſtate, and chit Obeen ſhout per ſuit, 


| Join in the conveyance; who dies after the decree, __— an 1n- 
fant ſon an heir. | : 


Upon motion the queſtion (ſaid to be a new queſtion) now was, 
whether that infant ſhould join in the conveyance under the ſtat. 
Q. Anne made to enable infants truſtees to convey ? 

LoRD CBANCELLOR. 


I have no doubt at preſent, but that he is an infant truſtee within 
that act of parliament. To be ſure in any caſe where an infant has an 
intereſt in an eſtate, or there is a doubt, whether he has an intereſt 


in it of his own or not, it is determined not to be within it; and the 


court will not determine it by ſuch an interlocutory method to be 


within the act of parliament ; but it muſt be by proper ſuit, where 
the rights of the infants themſelves are in queſtion : but here is 


no pretence that the infant has any kind of intereſt benefi- 


cially for himſelf. This may be poſſibiy an uſe executed: but it 
is impoſſible to raiſe the charge on the eſtate but out of the fee of 
the eſtate itſelf. Tf there is ſuch a charge for the debts ſo 
far he is certainly a truſtee. But ſuppoſe this is a deviſe of the 
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in the ſeveral deviſees, then the conveyance muſt be from the ſe- 
veral perſons, in whom that legal eſtate veſted, Then the only 
doubt is the truſt for contingent remainders. But if the firſt 
charge is for payment of debts, it is abſolutely neceſſary for him to 
join to deſtroy the contingent remainders as to ſo much for the 
debts. He is but a truſtee therein, and muſt join ſo far. Taking 
this as a deviſe of the legal eſtate; and ſuppoſe a ſon had been 
born of the plaintiff, and had attained twenty-one, that ſon would 
be decreed to join in this conveyance to raiſe money for pay- 
ment of debts and legacies ; this infant is nothing but a truſtee 
for him; and muſt join therein. Here is no doubt as to any bene- 
ficial intereſt in the infant; and if there had been ſuch doubt 
it would not be material; far here a decree has been; if there. 
fore there had been once a queſtion concerning the beneficial in- 
tereſt, and a decree binding his SCORE, that would bind the 


f 


Caſe 193. Sleech 1 Thorington, 2 29, 1754. 


At the Rolls, 


EVERAL queſtions aroſe upon a will, the firſt on theſe 
words: I give the remaining 500 J. Eaſt-India ſtock to all 
<* the other children of his ſaid George Randal, which! he now has 
or hereafter ſhall have by the preſent wife, equally ſhare and 
e ſhare alike, and to be applied by their father to put them out to 
&* proper trades in order 1 to get their livelihood. = 
The next was upon the words; © ak I give to my couſin 
«© Anne Becket 700 J. South Sea annuities : but if ſhe happens to 
r marry again, I give and bequeath the ſame to the ſaid George 
* Randal.” It was ſaid for her, that the teſtarix proceeded on 
a ſuppoſition, that Arne Becket at the time of making the will 
was a widow ; that ſhe was in fact married unhappily ; her huſ- 
band had embezzled part of her fortune, and gone abroad at the 
time of putting in her anſwer, and ſhe had no maintenance from 
him ; and therefore her property under the will ſhould be paid to 
her ſe parate uſe without the intermeddling of her huſband. 


The next on this bequeſt; Item I give ind pounds unto . 
le the ſaid George Randal 4001. Eaſt India bonds on truſt to pay 
e the intereſt thereof from time to time to my niece R. H. until 
her age of twenty-one or marriage, and afterward to pay the 
<* ſaid 4051. Eaſt-India bonds to her.” The teftratrix recites this 


bequeſt in her codicil; and *. recites another bequeſt in her 
will 


— 


* 
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will. of three Exchequer orders, which, ſhe had ſince ſubſcribed into 
the bank of England, and ſubſtitutes in the place of thoſe orders a 


- pecuniary legacy. At the death of the teſtatrix only one Eaſt India 


bond was found in her poſſeſſion. The queſtion was, whether 
this was to be conſidered, as a legacy merely of quantity, ſo as to 
amount toa direction to the executor, to lay out ſo much of the reſi- 


due of the perſonal eſtate as would purchaſe it; or whether to be 
conſidered (as contended for the charities, to which the reſidue was 
given) as a ſpecifick thing exiſting, and the property of teſtatrix at 


the time of her making the will, though not found in her poſſeſſion 


at her death, and therefore as a ſpecifick legacy of which there was 
an ademption. Mak EVEN Fe : | 


+ next concerning 24.13 J. 13 5. given by the will to ſeveral 


perſons in ſeveral parcels and different proportions by the name of 

South-S2a annuity ſtock or South-Sea annuities, giving to her coach- 
man the remaining 13 J. 13 5. Sourh-Sea'ſtock ſtanding in her name. 
It was admitted, that the South. Sea annuities, of which ſhe was 


poſſeſſed at her death, amounted. to no more than 2157 J. 12 5. 1 d. 


the queſtion was, whether the deficiency. ſhould be made good out 
of the reſidue. 5 0 „ 


The next upon this part of the will; * Lem, I give and bequeath 

* unto the two ſervants that ſhall live with me at the time of my 

% death 100 J. new Souih- Sea ſtock to be equally divided between 

them.“ In fact the teſtatrix had but two at the time of making 

the will; and afterward took another, who lived with her to the 
time of her death. TEN : ' 


Sir Tamas Clarke. 


” 


If there was 4 neceſſity for an immediate determination upon the 


firſt queſtion, it would te attended with ſome difficulty; for the 
Arſt words import a preſent veſting immediately on death of teſta- 
trix, becauſe otherwiſe there could not be an equal diſtribution ; 

George Rendel could not know how many children he might have: 
the ſubſequent words refer to future events and contingencies, and 
contradict the deſign of a preſent veſting. But the ſame children 
exiſt at the making the will and death of teſtatrix ; and it will be 
time enough to determine upon the meaning, when any of the con- 


tingencies require an application to the court. In the mean time 


let the 5004. ſtock be transferred by the executors ſubject to the 
truſt and purpoſes of the will, _ 5,0 


561 


As to the 700 J. if. a proper caſe was laid to warrant what is in- Baron and 


ſiſted upon, the court would without difficulty take care of theſeme. 


wife's propefty from coming into the huſband's hands; to which 
A 1D : | purpoſe 


the reſidue, | „ dicil, 


Ward, Marc 


quantity, and 
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Huſband, ſu purpoſe ſeveral caſes have been. In general where a huſband 
2. Avis wife's comes into court for the wife's property, or any thing he claims 


property, mult ] ; A 1 2 5 | . . 
male a ſettle in her right ure mariti, he is obliged to ſubmit to the terms of the 


ow A court, and make a ſettlement or reaſonable: proviſion out of that. 
-tofwiſe, if left Various inſtances have been, where the wife has inſiſted, huſband 
uoprovided: ſhould have nothing; the court has not thought itſelf impowered 
Tong ae N to take from the huſband the wife's fortune ſo long as he is willing 

5 to live with her and to maintain her, and- no reaſon for their living 


apart; even where the huſband will not come in before the maſter, 


the court will not go ſo far as to do any thing in diminution of the 
 haſband's right, ſo as to take away the produce from him, or pre- 

vent his receiving the intereſt; but conſtantly where he maintains 

the wife, accompanies the direction for a ſuſpenſion with payment 


of the intereſt to the huſband : it is otherwiſe where he leaves her 
unprovided; Colmer v. Colmer by Lord King. But more particularly 
in Watkyns v. Wathkyns, Dec. 10, 1740, where exactly like this 
caſe the huſband was gone abroad, and left his wife unprovided for, 
the court laid hands on the money, which was in the power of the 


court, and directed payment of the intereſt to the wife, until the 
huſband returned and maintained her as he onght. Here no one 


appears for the huſband. The wife is a defendant; and her anſwer 
is not replied to; ſo no proof can be of that fact of the huſband's 


being abroad to warrant the court to give ſuch immediate direction. 


All I ſhall-do therefore will be to direct the maſter to inquire he- 


ther ſhe has been deſerted by her huſband without a maintenance, 
and whether he has made any and what ſettlement or proviſion for 


her; and in mean time until ſuch report made it will be under the 
power of the court, and ſhall be transferred ſubject to further 
order. | 0 | | Ps 
As to the Eaſt India' bonds, it will depend partly on the will 
and - codicil, partly on the fact of only one being found, and 


' Cited ante in partly on what was laid down in. Perſe v. Suabling. It is very cer- 
my 2 , tain, that in this as in every caſe where this queſtion ariſes, it can 
ly ariſe where there is a ſufficiency ; and there is in the pre- 
ſent caſe. The words are general; and it is very material as a 


19, 1749: 50. ON 


circumſtance, that no pronoun poſſeſſive is added to the deſcription 


| of the . annuities; which is the more obſervable, becauſe the 
Ty wo teſtatrix. in the two legacies immediately preceding adds in terms 

Jodia bonds: that very expreſſion my, If it happened accidentally to be omitted 
only one found in the will, which might have been ſuggeſted, if it depended 


. t teſtato 's - 8 . oy 8 @ | — * / 
0 ot a Entirely on the will, yet in the codicil, wherein ſhe recites the 


death: not a 


ſpecifick lega- will, ſhe has not added the word my, as ſhe has to the two pre- 


©, but of ceding legacies. It is remarkable, that if they exiſted at the time 


ſupplieourof of making the.will, and ſhe had ſold them out at making the co- 
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divil, ſhe muſt have taken notice of that ademption, as ſhe has of the argon 
Exchequer orders, and ſubſtituted pecuniary legacies ; it is impoſſi- celtator'sdeath: 
ble, if that had been the caſe, to give a-reaſon why he ſhould not if ſpecifick, 
have taken notice of it, and done the ſame to one as well as the gh. 
other. The want therefore of the expreſſion my in the will is | 
ſtrengthened by what appears on the face of the codicil; which 7 
makes a ſtrong argument againſt thoſe who contend it was a 
ſpecifick bequeſt; for it was the diſtinction in Perſe v. Snabling ; 
which diſtinction is fully eſtabliſhed in $70775, (though he ſome- 
times contradicts himſelf ) but it was eſtabliſhed in other books, 
The Digeſt, Juſt. Infl. and Mzjjinger's Comment; which I ſhall 
only allude to. It is aid, that it is to be preſumed ſhe had this 
_ property at the time of making the will; becauſe the other legacies 
are ſomething in ſpecie, which ſhe had as part of her property at the 
time of making the will: but this fact does not warrant the infe- 
* rence, however it happens. It is not to be preſumed that, be- 
cauauſe moſt of the other legacies did exiſt at making the will, this 
3 ſhould be of the ſame kind; for if that prevailed, it was the very 
7 caſe of Perſe v. Snabling, where that was not of weight, There 
the teſtator had the identical ſtock exiſting in his name at the time 
of making that will; The Maſter of the Rolls made an equal divi- 
: ſion among the legatees upon a ſuppoſition of an intent to give but 
one: . Lord Chancellor was of a different opinion, and did, what is 
-contended for on the part of the legatee here, that it:fhould be pur- 
cChaſed out of the refidue, I own, I am not the leſs ſatisfied with 
the preſent. opinion conſideriog the nature of the reſiduary bequeſt: - 
though it is a-very good and-uſeful charity. It is very different 
from what it would have been, if the conſequence of taking this 
but of the reſidue was to fall on any fingle perſon. It is ſuch a 
laſs as will be contributed to by an indefinite number. Though that 
would not induce the court to determine it a legacy of quantity 
without other circumſtances, yet the court is not ſorry that there 
are ſuch. This then is not ſpecifick, but a bequeſt of quantity 
and to be made good out of the perſonal eſtate of teſtatrix, by 
-a purchaſe by the executor of four .Ea/t-India bonds, Let the 
_ Maſter compute the - intereſt which theſe bonds would have car- 
tied from a year after death of teſtatrix, becauſe I confider them as 
a bequeſt of quantity only; for if they were ſpecifick, it would 
be from the death; and though one bond happened to be found 
after her death, that I conſider only as accident; and then it 
would be abſurd that it ſhould be in a different way from the 


* 1 
o 


reſt. Deviſe of 
| Got 5 | | | 8 ſtock in ſeveral 
. As to the South-Sea ſtock er annuities, theſe according to the Parcels, ſpe- 


true ſenſe and conſtruction of the will are ſpecifick bequeſts; and 3 = 


| the laſt is a ſpecifick parcel to the coachman as part of a greater the ſum not 
ſum ſtanding in name of the teſtatrix. None of them are inde- IRR 
| | pendent, due. 


! 554 CASE 28 Argued and Deter mins: 


pendent, but all connected from the original bequeſt of the ert 
portion of South-Sea ſtock to the laſt; which ſthe computed to be a 


given by way of remainder; and this is only a ſpecifick! bequeſt of 
ſuch an identical, individual, thing, as the teſtatrix apprenended ſhe 
had. It is material, that there is a direction to her executors to ſell 
233! and convert part of it into money; which direction it is impoſſible 
* © | | ſhe could have given, if ſne meant, part of this ſhould be purchaſed 
31 out of her perſonal eſtate: that was a vain circumſtance, and was 
Talb. 152. laid hold of in Aforen v. Aſhton ; which is in point; where the 
court put it upon the deviſe of a real eſtate, which the teſtator had 
[| not; the deviſee could not come to have it made good out of the 
1 tefidue; it muſt take its fate, There are indeed inſtances, where 
1% teſtator had an eſtate, he was in poſſeſſion of at his death, and de- 
12 viſed it to A. who enters, and is evicted, the:court has been of opi- 
177 nion, he ſhould have an equivalent; but that was under particular 
| 22 July 1742. Ane which are not here; like the caſe of Coventry v 
| Carew, where an eſtate given to be exchanged with a college; the 
| | college would not exchange, though a beneficial' one; and the 
| heir at law inſiſted, that as the deviſe could not take effect, it was 
12 a8 lapſed : but the court conſidered, that as the deviſee could have 
329 the thing deſigned, he ſhould have the thing in lieu. There are 
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inſtances therefore, where the court has done it; but in general. A* 


11 deviſce cannot come and inſiſt, that ſuch a thing ſhould be made 
Fit! a good out of the eſtate of teſtator. The deficiency therefore ought - 
Ty not to be made good out of the reſidue; but the loſs muſt be borne 4 
in avarage by the ſeveral perſons intitled according to the . 


defigned for them, to be ſettled by the Matter, 


" 
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Legaey to the As to the ſervants: Giogats the teſtatrix had four ſervants, and 
IS | * 1 N had ſaid, © I give to all the three ſervants living with me at my 
IM 3 death,” I think all the four would be intitled to a ſhare; th; 

| me at my E. 

Ei tf death. r definite word a would have warranted the court to have feject. 5 
| aun! vor ed the word ee as repugnant ; for ſhe ſeems to me to have had no 
jotiled, The particular perſons in view. Here, if theſe three ſervants) had left 
e a her, and ſhe had taken two or three others in their room, thoſe 
us Fon new perf. ns would have excluded the. others before ; becauſe they 
for uncertain-anſwer in general the deſcription of the per ſons ſhe deſigned that 
787 4 bounty for. Then by analogy of reaſon it ſhould be ſo in this 
1 to the chree Caſe; the words, he tao, being as inconſiſtent as in the caſe I put 
chilaren. when the word all, &c. Ut res magis valeat it muſt be determined in 
ne iat way, otherwiſe the bequeſt is void for uncertainty ; be- 
tiled, cauſe it is impoſſible to diſtinguiſh which two ſhe meant. Put 
there is a caſe running guatuor pedibus with this; Tomkins v. Tom- 
Eins in 1745 where teſtatot gave to his ſiſter, 50 J. and to her 
three children 500. cach,. in tact the W four children. The 
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reſidue, though erroneouſly; they are connected by bis laſt beiog TI 
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words were as indefinite, and intended to take in all, as if he had 
ſaid all his ſiſter's children; and the parties were diſpoſed to let them 
in. Lord Chancellor ſaid if that had not be agreed, his opinion 
would have been ſo ; and relied much on that argument, that 
otherwiſe it would not be for the benefit of the perſons contending 
as it would tend to give the legacy to the reſiduary legatee. Living 
with her at the time of her death is the circumſtance of her bounty, 
and if ſhe had taken two more, I ſhould think, upon the- afore- 
ſaid reaſoning, it would be diviſible among the four. 


Pit ver/us Cholmondeley, July 30, 1754. Caſe 194. 


\ N exceptions to Maſter's report the general queſtion was, Account. 
whether governor Pit in his lifetime received any and what Onus pro- 
ſatisfaction for 2000 J. South Sea ſtock, mentioned in an account in 4an4i — the 
art avin 
17:0, between him and his ſon Lord Londonderry; ; which 2000 /. liberty 3 


it was admitted, in ſome ſhape governor Pit was intitled to a fati(- charge and 


faction for, either in /pecze or money, as it was part of 6000 l. faſiy. 


South Sea ſtock included in & contract entered into between Lord 
Londonderry and Mitford and Mertins, Bankers in Lombard Street, 
in n contract governor Pit was intitled to one third. 


The Maſter by his laſt report on a e ſtated his opinion, Difference 


that fatisfaction had been made, and the particular manner in which between that 
and an open, 


that aroſe, by a transfer of ſtock by the order of Lord wh ts a 


to governor Pit 1 1 TE | count. 


To this way of the Maſter's accounting for ſatisfaction ſeveral 
objections were made as impoſſible or highly improbable, and two 
exceptions taken by the plaintiffs ; one of which encountered the 
Maſter's way of accounting for this tranſaction; the other ſet up 


a wa of the plaintiff's s OWN, 


LORD: CHANCELLOR: 


It is certain, that upon this queſtion ſome things appear dark and 
obſcure; as they muſt in the nature of caſes of this kind, which 
ariſe on ſuch a tranſaCtion, particularly in 1720, when they come 
to be examined after ſo great a length of time: but the court muſt 
proceed on ſuch evidence, as ariſes on the facts and 1 am of the 


lame opinion with the Maſter. 


Some general a are to be made by way of poſtulatum. 


I am not now upon a queſtion ariſing on an open general account, 
but barely upon a liberty given to the plaintiff to ſurcharge and fal- 


ſify. The onus probandi is always on the party having that liberty; 
Vol. II. 7 for 
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for the court takes it as a ſtated account, and eſtabliſhes it: but if 
any of the parties can ſhew an omiſſion, for which credit ought to 
be, that is a ſurcharge: or if any thing i is inſerted, that is a wrong 


charge, he is at liberty to ſhew it, and that is eee : but 


that muſt be by proof on his fide: and that makes a great diffe- 


rence between the general caſes of an open account and where only 


to ſurcharge and falſify, for ſuch muſt be made out. Now this is 
not only after a great length of time, but alſo after a number of 
accounts ſettled between the parties; which adds conſiderable 


ſtrength to the objections made on the part of the defendant (exe- 


cutor of Lord Londonderr y;) becauſe after ſuch a variety of accounts 


ſtated, and ſo often under conſideration, it muſt be a ſtrong caſe 
laid before the court to falfify. Another thing, material in all 
theſe caſes, is, that this is a liberty to ſurcharge and fallify theſe 
ſeveral ſtated aceounts between perſons of great ability and capacity 
and very great experience in that way. It is not like a liberty to 
ſurchage and- falſify an account (which the court often does) ſtated 


between a guardian and ward juſt after. the ward come of age, or 


between perſons one of whom is conuſant of the ſubje& matter of 
account, the other not, or not in ſuch a degree; in which the court 
will take it with a latitude, and make that the ingredient : here 
the parties were on a par, great and equal {kill and knowledge on 
both ſides, and therefore the court expects clear evidence, before 


pe will make any variation, 


After theſe general obſervations conſider the evidence. In 1720, 
2 great contract was entered into by Lord Londonderry by a tranf- 
action of COO. Scutb Sea flock at 5001. per cent. which was pur- 
chaſed by him at that rate, and amounted to 30,000/. under a con- 
tract to be reſold to Mitford and Mertins tor 32, 400 J. This con- 
tract was not performed on the part of Suford and Mertius, who | 
broke; and it was not to be expected, their aſſignees 1 ould, 
Undoubtedly under this contract 2000 J. was brought to the debt 
of governor Pit; who muſt have ſaticfaction fer this in ſtock or 
money: and certainly unleſs ſorzething ariſes from the facts and 
tranſaction in the cauſe, which can take off the force of that transfer, 
and make it not applicable, it might be applicable to that ſon; 
though not mentioned eo nomine. Was it fo, or not? It is ſaid for 
the plaintiff, that thi; is contrary to many things appearing in the 
cauſe ; firſt from the anſwer of Lord Londonderry in 1728. after his 
father's death, wherein he does not pretend, that he had made ſa- 
tisfaction to hit father for this contract, but ſtates it as a thing then 
depend Ng, a nd that a ſuit was depending with Mitford and Mertins, 
Certainly it was not finally ſettled and full ſatisfaction made. The 
aſngnecs infifted, it was an uſurious contract; and I believe, the 
jury found pretty favourably, in finding it was not. The greateſt 
part certainly remained ſtill to be ſettled ; it is ſaid, ſatisfaction 
I SES. could 
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t cold not have been made; becauſe if it was held an uſurious con- : 
tract, and the afiignees had prevailed, that would have reſcinded 
the whole: but as to that, this ſum was at home. Syppole the 


aſſignees prevailed, and the court held this an uſurious contract, and 
conſequently that Lord Londonderry could not have had a decree. 


XZ and the aſſignees had brought a bill to have that decree : the court 
F would not have decreed a refunding, which is contrary to the rules 


of the court in every inſtance. This court does not relieve againſt uUfinous con- 


an uſurious contract to make a man loſe his principal as well as in- tract: 82 | 
e not 


tereſt, But however that be, this is ſaid to be contrary to the na- e feel , 
= tore = the tranſaction, and Lord Londonderry's own bill againſt imerct. 
Mit ford and Mertins, wherein he ſays, he attended on the day, and 
had Mitford and Mertins called, and they not appearing, he ſold 

== this ftock; ſo that the ſtock being ſold could not be transferred to 


governor Pit, as the Maſter ſays. But 1 am clearly of opinion, that ransfer of 


this allegation in the bill was nothing but a colourable ſale, in the flock in 


Change Alley 


manner as thoſe things were tranſacted in 1720, the mere common 

on coſourable 
cCourſe of proceeding 3 ſo that I want no evidence of that; and (ate given 
if this had been in queſtion in 1720. or 1721, a man would be 
laughed at, who thought this a real ſale. * That was a tranſaction jugice. 
they had eſtabliſhed in Change Alley, to which courts of juſtice 


way to in 
courts of 


gave way, (though Holt has ſaid, he would not ſuffer Change 
Alley to give law to Weſiminſter Hall). Where a contract was tor 


delivery of ſtock at a diſtance, they came on the day, and ſtaid 
until the laſt period of time of doing the act, making the transfer, 


then had the buyer called to come in and accept the ſtock, other- 
wiſe it would be ſold. In ſome inſtances perhaps they might make 


a real ſale: but if not, they had it transferred at the price to ſome 


perſon for them. The ground they went on was, that there 
was occaſion to alter the property of the ſtock; for otherwiſe, if 


the ſtock remained in the hands of the vendors, it might have riſen 


again; and then if the ſtock bargained for remained at home with- 
out alteration of the property, the buyer would have ſaid, he would 
take the ſtock and pay the money. Put I do not go barely upon 
ſpeculation and memory, but think Lord Zondongerry's bill clearly 


 ſhews this to be the method and conſtant uſage, There is then 
no contradiction between this ſtated by the Maſter and the fact ſet 


forth by Lord Londonderry in his life; and there is not ſufficient 
ground to ſurcharge theſe accounts with that ſum, or to ſay this 


was an error; and if I ſhould do ſo, I ſhould make the ſtrongeſt 
preſumption of ignorance in theſe parties, that ever was made, 1 
lay weight principally on this, that what is called a fale, is only 


colourable, and that this $6657 remained at home, and was to be 


accounted for, In theſe accounts governor Pit, who appears to 


have uſed great caution in his aairs, could not have paſſed this 
over. 


The exceptions mult be over- ruled. 1 
8 Es Hucks 
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Hucks verſus Hucks, Fuly 31, 1754. 


Caſe 195. 

Maſter . the Rolls for Lord Ghanceller. 5 
Son not in ID articles before marriage, Joſe 55 Hicks covenants, that if he 
e wr ſhould beget on his intended wife one or more ſon or ſons, he 


would ſettle lands of 200/. per annum to wife for life for a join- 
ture, and afterward to truſtees to preſerve contingent remainders, 
for the ſon begotten on her body, and to the firſt ſon of ſuch 
firſt ſon, with remainders over, but with power to the huſband to 


receive the profits during his life. 


eſtate tail. 


SIEGE fy He left one ſon by the marriage, the preſent plaintiff ; who was 
articles limi- decreed an eſtate tail in the lands to be purchaſed. Even if the par- 
tation to firlt ties had deſigned an eſtate for life, it ought not to take effect; as in 
l point of law a ſon not in being cannot be conſidered to take a leſs 


firſt ſon of 
ſach firſt ſon, Intereſt than an eſtate tail, when he 0 comes in being. Humberſion's 


an eſtate tail. 
ef ray caſe, 1 Will. 332. 


But lands purchaſed by the father were conſidered as a CatisfaQtion 
pro tanto, and part- performance. 


Note; A caſe was cited upon the will of Duke of 
Marlborough, the drawers of which did not attempt to 


mzake the ſons, who were to be born, tenants for life, but 


inſerted a power in the truſtees to reduce the eſtate-tail to 
an eſtate for life, upon a tender to the truſtees by the 

. tenant for life after he had a ſon; which was long a queſtion, 
how far that was good or not; and Lord Chancellor called 
in the aſſiſtance of the judges, and thought it going a great 
way toward a perpetuity: but upon the death of the Dutcheſs | 


in never was determined. 


Caſe 196. Elliſon werſus Airy, Auguſt I, 1754. 


Chergeby IRA NCI S NICHOLS by will charges all his Per 


l e eſtate with debts and legacies; and ſo much as the perſonal 


whole real 
eſtace in aid of eſtate ſhall fall ſhort to anſwer and pay, he charges all his meſſuages, 


N lands, and grounds in Durbam with payment thereof in aid of the 
eie not Perſonal eſtate, and direcis the perſonal to be ſold. By a ſubſequent 


gagies, not 
 reſtrainedby clauſe he gives a particular farm to be ſold for payment of his debts 


ſabſequent and legacies; and by another clauſe deviſes all his real eſtate ſo 


deviſe of | 
. charged and chargeable to truſtees to receive and take the firſt two 
for that pur. years profits, that ſhall ariſe and become payable out of his eſtate 
poſe, without © | e in 
negative | Ee 5 


wo: ds, 
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In Durham, for payment of his debts and legacies, if the perſonal 
eſtate proved deficient, and to the maintenance and education of his 
nephew in ſuch manner as the truſtees ſhall think fir, and no 
more--: e 


It was inſiſted, that only that particular part and the two years 


at if he profits are charged, the generality of the firſt charge being con- 
ns, he trouled and reſtrained thereto expreſſly. | 
a join- 1 
nders, Lorp CHANCELLOR. 
f ſuch | | 
N Upon all the rules of charging for payment of debts the 
whole truſt eſtate is ſubject to payment of debts and legacies: the 
charge of the perſonal eſtate therewith was unneceſſary. After- 
. ward there is a full and complete charge on the real of ſo much 
* as the perſonal proved not ſufficient to ſatisfy. It muſt be ſome- 
as in thing very ſtrong in the will to reſtrain that charge to a particular 
a leſs 55 part to go no further. If it reſted on the clauſe, which gives the 
/ton's 5 farm, would the expreſs direction of the will to ſell a particular 
* eſtate toward payment of. thoſe debts and legacies, that the perſonal 
POR 1 eſtate was not ſufficient for, afford a negative implication, that no 
ion 25 more ſhould be ſold? Certainly not; for there are ſeveral caſes, 
95 where there is a charge of the whole eſtate for payment of debts, 
= and afterward a direction that a particular part ſhould be ſold; that 
"of « haas been taken only to be a declaration of the intention, that that 
to ſhall be firſt applied. Then the ſubſequent part is no more, than 
but what is done by the former clauſe, taking out a particular part; as 
io one was of the inheritance, the other the profits. Tf indeed ne- 
the | gative words were added, it cannot go farther : but I take thoſe 
wh, -- negative words, and no more, to be applied to the maintenance. 
led There are ſeveral caſes of a general charge by words not near ſo 
eat flrong as this, ard a deviſe afterward of a particular eſtate for that 
eſs | purpoſe, yet that was not ſufficient to reſtrain it. That was the 
caſe of Lord Warrington v. Booth, This general charge then ſub- 
fits; and I cannot make any other conſtruction, 
= Wothagton ver/#s Sparks, Auguſt 2, 1754. . Caſe 197, 
4 At the Rolls, 
5 TI E plaintiff joined as ſecurity for another in a bond for the Bonds. 
3 : payment of 150 J. lent by Sparks, and now brought a bill e eee of 
. againſt both, that the obligee might either put the bond in ſuit „hſger, = 
"= againſt the principal, or aſſign over the bond to the plaintiff, that pays it is of 
| | | | | - 
8 even the principal may plead payment to action in name of obligee; but caſe lies, or n 
Jumpfit. | | | | | | 
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the plaintiff might do it ; ſuggeſting that the obligee had refuſed ſo 
to do, when the principal was comes, + in his circumſtances. 


S ir Thomas Clark. 


The alignment would be of no ufe to the plaintiff; for ir the 
eo-obligor in the bond is paid off, the principal might take advan- 


tage of that, and plead payment in bar of an action inſtituted by a 


the plaintiff in the name of the obligee, as it muſt be. There is 
no doubt of that; becauſe the bond was given only for the payment 
of one ſum of money, and, when once fatisfied to the obligee, is 


Functus dfficio, There was a caſe of Gammon v. Stone, 7 Dec. 1749. 


upon that very point of the neceſſity or non- neceſſity upon the obli- 
gee to aſſign to the plaintiffs, repreſentatives of a ſurety in the bond, 
who had tendered the money. Noy 75. was there cited: 7 be 
Attorney General laboured it exceedingly for the plaintiffs; but 
Lord Chancellor held, that the aſſignment was not to be inſiſted on, 
becauſe it was quite an uſeleſs thing. That was accompanied with 


the ſtronger circumſtance ofa tender: here there was no ſuch thing 


as a preparation for payment of the money. But it is ſaid, though 

this is ſo in the caſe of a bond, a judgment would have been dif- 
ferent : conſider how that is. Suppoſe execution had been offered 
to be taken out upon that judgment ; if that judgment was entered 


up after the money was paid, no doubt but that the King's Bench 


would have ſet it aſide: I mean, a judgment entered up in conſe- 
quence of a motion for liberty to enter up judgment on a ſta'e bond 
by the obligee after ſuch time as he had received the money. But 
taking it the other way, that the money was not paid, when the 
judgment was entered up; if execution were offered to be taken 


out upon the money's being paid afterward, it is allowed relief 


might be; I believe there might be an injunction (as it has been 

ſaid) upon a bill here: but that brings it to what is now the que- 
ſtion : for the plaintiff is now juſt in as good a condition, as ſhe 

would be then, being now plaintiff, and having filed a bill againſt 
the obligee and her co-obligor, But it does not reſt there : the 
Plaintiff had no occaſion for this circuitous way ; for ſhe might have 
paid the bond, and had the remedy in her own hands; for though 


it might be a doubt, whether or no a general indebitatus aſſumpfit 


would lie upon the implied contract for the ſurety, who had paid 
the bond, to recover tie money back again from the principal, 
there is no doubt but that, independent of that queſtion, a ſpecial 
action upon the caſe muſt always remain, if a ſurety pays money 


for a principal on a bond, having no counter bond. One remedy 


or the other was in her own hands: conſequently the lacheſs was 
her own, There is not a ſufficient ground to relieve the plaintiff 
upon any other than the common terms, againſt the penalty, as the 
defendant is in the caſe of a common creditat. 


ü The 


in the Time of Lord Chancellor HARD WISE E. 571 


The plaintiff celmburſed her coſts againſt the co-obligor. 
Wortley verſus Birkhead, Auguſt 3, 1754. Caſe 998. 


8 Decree had been made in 1748. in a cauſe wherein the now Pemurrer. 


for the ſale of the eſtate of one Manaton. The Maſter was directed as 3 i 


to inquire into the priority of the demands. The plaintiff brought take in the 
in an incumbrance in 1694. and made a claim before the Maſter to * 3 gain 
have it tacked to his mortgage, and thereby to be paid before the .cn fecond, 
defendants : the Maſter refuſed to make any report as to that; by tacking the 


| whereupon the plaintiff filed this bill. = wy by the 


. | 155 | | | not if done 
A Demurrer was put into ſo much and to fuch part of the bill, after a decree 


= ſought to have a ſatisfaction for the money claimed by the plain- and direction 


3 g 3 : „ to ſettle the 

tiff to be due under the ſecurities in the bill ſet forth in preference priorities; 

to defendant's mortgage. for chat would 
Es 8 open a door 


For defendants. The demurrer is for want of equity in the bill, —— 
which is of a new kind; and an original bill to alter a direction under 9itors. 
a decree between the ſame parties. That never is allowed, unleſs 
for fraud. The opinion of the court in one decree cannot be varied 
by original bill; nor can the decrec be affected but by ſuch pro- 
ceedings, as will alter the decree itſelf, Upon error in the decree, 
apparent or newly diſcovered, there may be a proper bill of review: 
or if it is not inrolled, there may, according to the practice now 
eſtabliſhed by Tour Lor/hip, be a ſupplemental bill in nature of a bill 
of review, and application to rehear at the ſame time ; which is 
an improper bill of review: but then if altered, the whole pro- 
greſs is altered. Either the matter is or is not concluded in the 
former decree, and either way this bill is improper. Upon a motion 
made for an order that the Maſter ſhould be direQed to receive 
evidence of this new diſcovered deed, Your Lordſhip refuſed it, 
thinking it a new attempt, leaving it before the Maſter, to whom the 

queſtion of priority is properly referred ; and upon exception to 
the report it will finally come. They muſt firſt get rid of that de- 

cree by ſome of the ſaid methods; not by an original bill to vary 

the right as it ſtood then, by ſomething afterward, and it is not 
like a diſcovery of that evidence, which if then before the court, 
there would have been a different decree, But upon the merits; it 

never has been held, that a ſubſequent mortgagee after a decree, to 
which he is himſelf a party, can take in a prior incumbrance in order 

to ſhut out a meſne incumbrancer. That would be attended with 

great fraud and confuſion, and there would be no end to it; for then 
if any other perſon got a deed of a prior date, he might bring a 
new 


X plaintiff and defendants among other creditors were plaintiffs, Puiſny incum- 
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new bill, and overturn all, The rule is indeed eſtabliſhed in Morſo 

v. Lee, C. C. 162, and 2 Ven. 3 37. that a third mortgagee mignt 
take in a prior mortgage or judgment, and exclude the ſecond : but 

it was a hard rule, and has been doubted of by ſome judges: and 

though it is eſtabliſhed, yet ſeveral diſtinctions out of it have been 


made, laid down in * v. Dutcheſs of Marlborough, 2 Will. 491. 


But no. caſe has gone ſo far as to ſet up a priority after a decree. 


Earl of Briſtol v. Hungerford, 2 Ver. 524. beſide no legal N 


could be gained; for it is above 60 years ago. 


For plaintiff. This aroſe incidentally before the Maſter and not 


appearing at the time of the decree, there may be a ſuplemental bill 
' thereon to enable the court to do complete juſtice : there is no 
report, nor decree ſigned and inrolled. As things ſtood at the de- 


cree, the plaintiff was a prior incumbrancer under a mortgage in 


1726. for the deed in 1724. which the defendants have ſince brought 
in before the Maſter, did not then appear; it was only recited in 


their deed in 1727. and no relief was prayed under it, The court 


directed the Maſter to ſtate the priority of the incumbrances, and to 


inquire whether there was ſuch a deed in 1724. not determining any 


thing; and therefore the Maſter could only report in purſuance of 


that direction, and leave it to the court to judge upon it; ſo when that 
deed in 1724. was diſcovered by the defendant, and brought before 


the Maſter, they thereby gained a priority againſt the plaintiff; who, 


not having the leaſt notice of that deed at the time of lending his 


money, began then to look about for an older deed, which he had 


no occaſion to do before; and having found this in 1694. took it 
in to protect himſelf, and produced it before the Maſter, who 
would only report as to the deed in 1724; and the plaintiff not 
prevailing in the motion, has now taken this as the only method to 
have juſtice done. Whoever has the merits, it is not proper to cut it 
ſhort by demurter. A purchaſer for valuable conſideration with- 
out notice is regarded in the ' moſt favourable light. The facts in 
the bill muſt be taken to be true: the ſtaleneſs of this prior incum- 
brance is no objection ; for the court will not by preſumption, that 
it is ſatisfied, aſſiſt againſt it. The rule is admitted, and, though 
looked on as a hard caſe, was determined on principles of equity ; 


Which if varied, there will be no knowing where to go. Here the 


plaintiff has regained his priority ; and the law does not ſtop any 
where; for wherever it can be done, a court of equity does not 
jmpeach it ; for though the legal eſtate has been got minus Juſte, 
yet the Jaw and equity will prevail againſt equity ; or where equity 
is equal, the law ſhall prevail. Marſh v. Lee, and 2 Yer. 29, and 
[ 59. The queſtion then is, whether the plaintiff has loſt that pri- 
ority by not getting it early enough! ? It is only an interlocutory de- 


cree to ſee, how the priorities ſtand at that time: that was the ground 


of the Maſter's not eng 1 Plaintiff t. to come in; becauſe tho” 
. 
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in the Time of Lord Chancellor Eaxpwickg. 


time of the decree be taxed. Until a final decree there is no judg- 
ment. An interlocutory judgment in a bill for diſcovery of aſſets 
is not pleadable, not affecling until it comes to be final: for a judg- 


ment to account is only interlocutory; and cannot be uſed as a 
judgment. So in the preſent caſe; if the plaintiff get a priority 
before judgment, that equity is got, which always is allowed ; and 
the legal eſtate is ſach, as can be tacked to it. In La. Briſtol v. 


Hungerford there was a report, and therefore probably a final decree. 
The plaintiff will have the ſame juſtice to have this done now, as 
when the decree was made; at which time if he had got it in, 


there is no doubt; and it is right to have an inquiry made on a new 
fact: but he could not bring a bill of review, as that would be pray- 
ing to have that part reverſed, which the plaintiff now delires to 


ſtand, that priority may prevail. Suppoſe articles for a purchaſe; 


a decree to ſee whether defendant can make a good title: if he can 


at any time before the report, it will be good. 2 Will. 630. The 


| | law looks on theſe things to be at the time, when judgment is finally 


to be given; and then the plaintiff apprehends, he will have a priori- 


| 155 from which he is not to be barred. 


Logp CHANCELLOR, 


Two queſtions come before the court by this demurrer. Firſt, 
whether the plaintiff has that equity, he inſiſts on by his bill ? 


Next, Anh he has, whether he has purſued a proper re- 


medy ? 


The demutrer goes not to the whole bill; ſo that the whole 
matter demurred to is not the plaintiff's having ſatisfaction out of 


the eſtate upon the judgment, of which he has taken an aſſignment; 
but to that particular point of ſatisfaction, the preference, he claims, 


to have the judgment tacked to his mortgage of 1726, ſo as to 
give that a preference in point of e and 1 that this que- 


8 ariſes. 


As to the equity of this court, that a third incumbrancer having 
taken his ſecurity or mortgage without notice of the ſecond incum- 


brance, and then being puiſuy taking in the firſt incumbrance, ſhall 
ſqueeze out and have ſatisfaction before the ſecond, that equity is 


certainly eſtabliſhed in general; and was ſo in Marſb v. Lee by a 


very ſolemn determination by Lord Hale, who gave it the term of 


the creditors tabula in naufragio : that is the leading caſe. Perhaps 
it might þe going a good way at firſt; but it has been followed ever 


ſince, and. I believe, was rightly ſettled : but rightly ſettled only 
on this foundation, by the particular conſtitution of the law of this 


country. It could not happen in any other country. but this; be- 
V'Oks II. e cauſe 


a lien upon the land, it was not ſuch in the olaintiff, as could at the 
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CAS ES Argued and Determined. 


.czuſ: the juriſdiction of law and equity is adminiſtered here in n dif. : 
and creates different kind of rights in eſtates; and 
therefore as courts of equity brezk in upon the common Jaw, where 
neceflity and conſcience require it, till they allow ſuperior force and 
ſtrength to a legal title to eſtates; and therefore where there is a 
legal title and equity of one ſide, this court never thought fit, that 
by reaſon of a prior equit againſt a man, who had a legal title, that 
man ſhould be hurt; aas by reaſon of that force this court ne- 


ceſſarily and rightly allows to the common law and to legal titles. 


But if this had happened in any other country, it could never have 


made a queſtion ; for if the law and equity are adminiſtered by the 
| ſame juriſdiction, the rule, qui prior eff tempore porior eſt jure, muſt 


hold. This has gone ſo far, (and the original caſe was) that if a puiſuy 


incumbrancer took in the firſt incumbrance pendente lite, ſtill he 


ſhould have the ſame benefit; for in Marſh v. Lee there was a 


lis pendens, yet was not the party affected with it; and ſo, I take it, 
in general it would be notwithſtanding 
principle, upon which all theſe caſes depend, is this, that a man's 
having notice of a ſecond incumbrance at the time of taking in the 
firſt does not hurt; 


a bis pendens ; becauſe the 


it is the very occaſion, that ſhews the neceſſity 
of it. It is only notice at the time of taking i in the third, that will 
affect him; for then no act, he can do, will help him. Then a 
lis pendens is nothing but notice; an actual notice is certainly as good 
as that by a lis pendens; one notice is in conſideration of this court as 
ſtrong as another. Nay actual notice is ſtronger than that implied by 
a lis pendens; it will not therefore affect him. That was Marſh v. Lee 
and the other caſes, which I agree to. But no caſe is cited, wherein | 
a puiſny incumbrancer, a party in a cauſe, and a decree made in that 
Looſe for ſatisfaction of incumbrancers according to their reſpective. 
"priorities, has taken in a prior to tack to his puiſny incumbrance, that 
he ſhall be allowed to make uſe of that in any other ſhape, than 
that original incumbrancer would be, I am of the ſame opinion, 
as Lord Cowper was in the Earl of Briſiol v. Hungerford in general, 
and do think, it would be moſt miſchievous and pernicious, if the 
court ſhould allow that doctrine of tacking to be carried to that ex- 
tent. Firſt, taking it upon the terms of the decree, all theſe decrees, 
where there are ſeveral incumbrancers before the court, a ſale * 
rected, and every thing neceſſary to be done to clear the eſtate in 
order to that ſale, proceed on this foundation; that the rights of 
the parties are to be taken, as they ſtood at the time of the decree; 
and therefore direct an inquiry into the priorities. What are thoſe 
priorities? Such as they ſtood at the time of the decree : not that 
afterward the priority ſhall be varied. The Maſter is only to in- 
quire, and that is into the condition it ſtood in at the time of ma- 
king the decree. It is very different from the caſe put for the 
phainif, of a decree to inquire as to a good title. Certainly where 
there is a contract for ſale of an eſtate, difficulties to the title often 
happen, which molt be cleared up afterward; and then, what was 


aid. | 


in the Time of Lord Chancellor Hazpwicks. 


laid for the plaintiff, ſhall be allowed. Fut the terms of theſe de- 


crees are very different, Not to reſt upon the niceties of the words 


of theſe decrees the ſenſe, reaſon, and juſtice of the caſe require it; 


for otherwiſe where an incumbrancer on an eſtate, which is af- 


feed with ſeveral incambrances, brings a bill for ſatisfaCtion of his 
incumbrance, and all proper parties, and has a decree for it as be- 
tween himſelf and the owner of the equity of redemption; ſome of 


the incumbrancers are prior, others poſterior, to his; if it is al- 
lowed, that after ſuch a decree is made, one of thoſe defendants 


who happened to be prior to him, ſhould convey to another defen- 
dant, who was puiſny to him, it would ſhut out the plaintiff after 


the decree made, at which time the rights are to be conſidered, 
What weald.be the conſequence? Nothing could lay a foundation 


for greater collufion and contrivance between the parties, to exclude 
each other, than ſuch a liberty would, and to the great deceit of 
the plaintiff; for then a man ſhall loſe his coſts by ſuch a pro- 
ceeding, the plaintiff having a right to his debt, principal, intereſt, 
and coſts according to the reſpective priorities; and that is the direc- 


tion of this decree; add here was a ſufficient fund according to his 


then right to pay all that: but after that decree was made, two of 
theſe defendants may by colluſion give a thicd incumbrancer more 


than his debt (and it would be worth while to do ſo) in order to 


exclude the plaintiff, who happens to be a ſecond incumbrancer. 
It would be carrying ſecurities to market in that manner ; whereby 


the purchaſer of them ſhall not only ſtand in the place of the party 
lelling, but would acquire a new equity, which it would be miſ- 


chievous to allow; I mean in general cafes. This is juſt the ſame 
to perſons incumbrancers, who were not parties to the ſuit, but 


who will come in under the decree ; for they. muſt come in upon 


and ſubmit to the ſame terms of that decree, though no parties; 


and therefore this judgment-creditor of 1694, if they could not 
make a title without him, muſt have come in under the terms of 


the decree to receive a ſatisfaction out of the purchaſe- money, but 
ſhall not be ſuffered after this decree made to aſſign his judgment ſo 
as to give a new right to the aſſignee of it, not only to receive his 
but to increaſe that firſt incumbrance. That doctrine is contrary to 
the meaning of theſe decrees, and to the juſtice of the caſe, and 
would open ſuch a door for traffick and marketing between credi- 


tors, as would introduce miſchief, and therefore is not to be allowed. 


This is ſaid to be an interlocutory decree, and like a decree quod 


.computet: but why is it interlocutory? It is the judgment of the 
court, and not in the nature of ſuch a decree, guod computet : which 


depends on a different reaſon, Therefore I never was clearer in 


opinion than upon this part of the caſe as to the general right, If 


the plaintiff can diſtinguiſh this from the caſes, that might be a dif- 


ferent conſideration; and that will depend on his manner of charging 


it: but this is my opinion upon the general right. 


But 
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But admitting the oleimiff may bing this, or admitting it doubt- 
ful, and not proper to cloſe on a demurrer, the queſtion is, whether 
he has purſued a proper method to obtain that? I am of opinion, 
he has not, Firſt, taking this as a general queſtion, it is a point, 
the plaintiff might have come at under the former decree ; becauſe 
there is a direction to take an account of what was due for princi- 
pal and intereſt upon all the incumbrances, and to inquire into the 
priorities of them; therefore taking it upon the general ſtate, he 
ſhould have come in before the Maſter, and ſaid, that, though ſub⸗ 

ſequent to the decree, he had taken an aſſignment of this zudgment, 
which ſhould be tacked to his mortgage, and therefore he had the 
priority. This queſtion of priority he might have brought before 
the Maſter, and that without any new bill, and then it might have 
come properly before the court upon exceptions: but the Maſter's 
opinion will not be a ground to bring a new bill. The utmoſt, 

Bil of review that could be wanting as to bringing a bill, would be this; if the 

muſt be on judgment- creditor muſt have brought a bill for ſatisfaction, then 


vew matter to perhaps the plaintiff ſtanding in his place migbt; but I do not ſee, 


ſhew th ht 
1 N why the judgment-creditor could not, for it was an incumbrance 


exiſting, but hovering over the eſtate, But I think it would be a bill in natrue 


chat it wa of a bill of review with ſupplemental matter; and indeed on looking 


not known to 


him, at the Over this it looks like a bill of that kind, (but there has not been the 
time of the leave of the court for it,) for it ſaid in the bill, there is a new matter 


ene. diſcovered, What has he diſcovered? Not a right! in himſelf, but in 


another perſon: but that would not be a foundation for ſuch a bill of 
review; for the new m:tter muſt be new to ſhew that the right of 


the party, who briogs the bill of review, exiſted at the time of making 


the decree, but was not known to him at that time. But this is a 
right in another perſon, who was not hurt by that decree: but has ſince 
taken an aſſignment of this judgment and prior mortgage, and that 
is new matter, but not exiſting at time of the former decree: and 
therefore I doubt, that will not bring it within the rule. The only 
thing which can bring it within the rule, is, that in the former 
cauſe this mortgage in 1724, was ſo charged, that the preſent plain- 
tiff could not know how far he was affected by it; for that they 
ſtated it only by way of recital ; and that it did not appear, whether 
that affected the ſame lands; and therefore the preſent plaintiff 
might be miſled thereby, and prevented from helping himſelf and 
getting this rabula in naufragio, which otherwiſe he might have 
done. If there is any ground for that, it may create another conſi- 
deration: but not on this bill in this manner: it might be by bill 
of review for new matter. The court has fo far token notice of 
that deed in 724, as to direct an inquiry as to all the incumbran- 
ces, and particularly whether apy mortgage was made in 1724, 
preceding that in 1726. That inquiry was directed, becauſe that did 
not then appear: but when that Inquiry is made, if the Maſter 
3 mage 


in the Time of Lord Chancellor Haxpwicks. 577 


finds, there was ſuch a mortgage, that mortgage falls under the . 
direction in the decree to take an account of the ſeveral incum- 
brances: and therefore it is particularly taken Notice of 1a this 
- decree. | | | | 

T am of opinion therefore, that in the point of equity inſiſted 
upon it would be attended with miſchievous conſequences ; but 
if there is any thing in that, they muſt come at it in another me- 
thod, and cannot by this bill. Therefore let the demurrer be 


allowed. 


_ Kinſey verſus Kinſey, Auguſt 3, 17 54+ Caſe 199. 


LEA of a decree in a former ſuit as having determined the Decree not 
matter, wherein the preſent defendant was plaintiff and the figned and is- 
reſent plaintiff in his anſwer thereto inſiſted on the ſame matter, argentina 
he had charged by this bill; that there was a decree ai, by de- | 


fault, which was made abſolute upon no cauſe ſhewn. | 


It was ſaid, this bill was filed before that decree and to have a ..,., 
_ diſcovery ; that the decree cannot be pleaded, becauſe it was not to ſtop inrol- 

figned and inrolled ; and the caveat was entered to prevent inrol- ment for 40 
ment, that the cauſe may be reheard, and both come on together. 


Lox D CHANCELLOR. ' 


The great objection to the defendant is, that the dectee is not 
ſigned and inrolled. It is a matter of great conſequence to the 
proceedings in this court; for it often happens, that the court will 
not delay the original cauſe by reaſon of the depending of a croſs 
bill, Indeed in general the court cannot do 'it, unleſs ſomethin 
appears to warrant it, So that the plaintiff in the original often 
happens to get a decree : but the plaintiff in the croſs bill may 
by caveat ſtop the inrolment for forty days, petition to rehear, 
and bring on both together. Then the queſtion is, whether 
by the ſtrict rules you can plead that decree, that is not ſigned 
and inrolled ? You may inſiſt on it by anſwer ; but that is another 
thing; this cannot be inſiſted on by way of plea, Let it ſtand 
for an anſwer with liberty to except, and fave the benefit to the 


hearing, | 
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— + on WT, ; CAS E'S Argued and Determined 

Caſe 2:0. - Anonymous, 2 6, 1754: 

Publick OT I ON for liberty to examine = books of the manor 
de müde Wake of Netherbury near Sarum, to prove the admiſſion of the] 


manor court, 
ordered to be plaintiff's anceſtor to a copyhold eſtate, which was ſaid to be pur- 


produced: chaſed with notice of plaintiff's title, and this admiſſion being ne- 


b 
bur not bhoks ceſſary ee the plaintiff s title, 


In private. 


hands. 


Lozxp CHANCELLOR. 


I have no authority to make an order to take copies of books 

of this kind except publick books, as court-rolls, Sc. If it is a 
ueſtion between perſons, who are tenants of the manor, the court 
will make an order on the Lord or Steward to produce the court- 
books. Nay ſo far I will go, that if a book was aſcertained or 
ſhewn to me to be a court-book or of the court-roll of the 
manor, and it got into the hands of another perſon, I ſhould 
take that perſon to ſtand in the place of the Lord of the Manor or 
his ſteward, and make an order on him to produce it; but that 
muſt be firſt ſhewn to be a court-book + whereas here is a book in 
the hands of a private perſon, proved to be the contrary to a 
publick book. Tt would break through all ſorts of rules to grant 
it as to that. The plaintiff may fle a ſupplemental bill, and 
make the perſon a party, and ſo Bets at it; but not in this ſom 


mary W uy) 


| King Ver . King, Arg 6, 1764. 


Caſe 201. 

Supplicawit O TION ot the part wy the 3 to ne an or- 
or rule for r for a ſu licavit on the art of the wife. 6 
ſurety of , de ft P 5 P 
pea e, not 

diſcharged, It was made on affidavits; ; and aid to be a more e proper for friends 


unleſs on a 
ale or con- \© erat than a court of juice. 


Loup CHANCE LLOR. 


TIT hink ſo too: but when it does come before a court of juſtice, 
the court muſt go according to its rules, I never knew a writ of 
Jupphcawvit or rules for ſurety of the peace in B. R. diſcharged, 
unleſs it has appeared to be a mere contrivance and falfity ; and 
then in a particular inſtance (or two, I believe) I have known 
them diſcharged. The reaſon is, that they are for prevention 3 
if therefore the parties conclude, they believe their life to be in 


danger, the court will not try theſe facts on affidav its on both 
2 | x 8 ſides 


in the Time of Lord Chancellor HARDWICKE. 579 i : 3 


ſides in ſuch a caſe. It muſt therefore be ſome ſtrong caſe to ſhew, 
that it was a mere contrivance or falſity that will be a ground 
to diſcharge a writ of ſupplicavit or. rule of furety of the peace: 
but here the facts are not at all denied, and I am to take care of 
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the perſon who ſwears Hor life is in danger. J cannot ien this 
* order. | | 
55 ; _ 
Lubiere verſus Genon, Aug. 6, ũ l "= 
"OTION that depoſitions in the croſs cauſe might be Ibid. 
read on the account directed on the original cauſe ; for * eee 
though the croſs bill is e that does not vary the truth of Ne. 
] the depoſitions. | account, 
c . | 1 s thoogh the 
Maſter of the Rolls granted it, ſaving juſt exceptions. | mile. oe 
Ex parte Higham, Aug. 8, 1754. ci 20g. 


USBAND petitions, that his wife's fortune, near 1000 J. The whole of 

ſhould be paid out of the bank to him. They had been wife's fortune. 
anatried about half a year; the wife was lately come of age; and weer and 
being preſent in court, was very deſirous it ſhould be ſo; and _ Fd 
the huſband ſaid, he could make much more of it in the way of buibane. 
trade of a trunk- maker than to make any ſettlement of 1t upon his 


| AAAS: 


Lord Chancellor faid, though be might do ſo, he might alſo 
ſpend it; and would not ſuffer the 'whole to be paid to him; but 
let him have the greater part, the remaining 400 J. to be ſettled on 
his wife and ae | 


my Verſus Mackrell, | Aug. 8 "8, 17 I Caſe 204. 


f 
notes to be brought into the account by the plaintiffs, aſ- 2 _ . 


ſignees of Cordell a bankrupt, ſeveral iſſues were directed to try ward be ſaid 


() N exceptions to the Maſter's report ls allowing ſeveral Exhibits 


the validity of thoſe notes. They were all found forged after a '? DE + 
2 . | | terial, nor 
trial of Jour days In B. R. | ; . will the court 4 
| go into other : 4 


evidence, the 


It was now faid for the plaintiffs, -that whether thoſe exhibits erdict being 
were true or falſe, there was other evidence, which made them deciſive. 
immaterial, | | 
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Coſts de wich 


the party, if 
not taxed. 


CASES Argued and Determined 


Loy CnAxCELLOR, | 


Whether this is the caſe of ange under a e or of a 
erſon ſuing in his own right, I muſt go by the ſame rule. When 


iſſues are directed either on hearing of the cauſe or on excep- 


tions upon facts of this kind, it is afterward taken to be deciſive 
as to the fact directed to be tried, and as to the conſequence of 


that fact, unleſs it is a diſtinct conſidetation; as where there 


was a double conſideration, whether the deed was forged or not 


and the conſideration of equitable circumſtances. It is now ſaid, 
that whether theſe exhibits are true or falſe, there is other evidence 
which makes them immaterial. If the court ſhould now go 


into that other evidence, there would never be an end of things; 
therefore for the ſake of precedent I will not do what is now 
deſired by the plaintiffs. The parties muſt abide by the defence 
they ſet up; and if they ſet up'a forged defence, they muſt reſt 


upon it, and cannot afterward ſay, that piece of evidence is no- 


thing to the purpoſe. Therefore I ſhall take this verdict, found 
after ſo long a trial, to be concluſive upon all theſe exceptions ; 


| which muſt be all allowed in conſequence of the verdict ; and I 


will direct all theſe notes to be cancelled by a line drawn through 


them, and to remain in the hands of the Maſter ſubject to fur- 


ther order. 


On the original bill againſt the preſent defendant's father an ac- 
count was directed, and coſts to the hearing given to him as well as 


But that is a the plaintiffs; but his croſs bill-was diſmiſſed with coſts. He died. 


hard rule and 
ſeveral excep- 


tions are al- 
lowed ; as 


where aduty 
is decreed ; or 


and an exception was now taken by the plaintiffs, becauſe the 
Maſter had not allowed hem the coſts of that diſmiſſion. 


For plaintiff, The 3 rule was admitted, that coſts, being 


where out of a perſonal injury, follow the rule of law, and die with the perſon, 


a particular 
fand though 
nothing more 
to be done, 


and there cannot be a reviver for coſts alone: : but though a court 
of equity follows that rule, it is allowed *o be a very hard caſe, and 


there are ſeveral exceptions thereto: as where coſts are connected : 
with the duty, or if there is any fund out of which they are to be 
paid, tho' the party dies, ſtill coſts ſhall be paid out of that fund. 
Ine reaſon of the rule is, that the decree is at an end: but here the 
decree ſubſiſts, and muſt be . dene and the two 


cauſes are connected. 


For 4 efendant. The . bill bai diſmiſſed with coſts is at 


an end; is connected with nothing elſe, and out of court as 


much as if it had been a ſingle bill only ; ; and the whole decree 
is pronounced in the original cauſe. The plaintiffs might have 
The general rule is ad- 


bone before the Maſter for thoſe coſte, 
mitted, 
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in the Time of Lord Chancellor Hazpwioke. 


mitted, and this caſe is not within any of the exceptions; and then 
there cannot be a revivor or proceeding for thoſe coſts not made a 
duty before death of the party. | RET 


LORD CHANCELLOR. 


To be ſure the general rule is ſoz that where a bill is difmiſſed 
with coſts, and nothing is done by the decree but giving the coſts, 
and nothing remaining to be done; by death of the party before the 
colts are taxed they are Joſt: if taxed, there may notwithſtanding 
the death be a proceeding for them againſt the repreſentative of 
that party. That is the rule of the court, and the diſtinction upon 
which it is founded: yet it has been always ſaid to be a hard rule, 
and to turn on a very nice diſtinction, viz. whether there has been 
a taxation or not. The right is as certain before taxation as af- 


terward. Wherever the court ſees a reaſonable foundation out of 


that rule, the court always allows it; and I am of opinion this is 
one of thoſe caſes; for wherever any thing of a duty has been de- 
creed, there undoubtedly it is out of the rule; or wherever coſts are 
given out of a particular fund, though nothing more is to be done, 


be paid to the plaintiff in the original cauſe; ſo that thoſe coſts gi- 


ven at the hearing were to come out of that fund. The croſs bill is 


conſidered as one part of the defence: The court has ordered the 
defendant to pay coſts on one part of his defence, and that he 
ſhould have coſts on the other; then ſhould not thoſe coſts given 


againſt him be deducted out of thoſe to be given to him on the o- 


ther part of his defence to the original bill? J am not clear, that the 
plaintiffs could have gone before the Maſter to tax the coſts given 
againſt the defendant's father; for he might have ſaid, that there 


Was a long account, and that coſts on the original bill were given 
to him, that therefore one ſhould be deducted out of the other, 


and that the plaintiffs in the original ſhould not proceed to recover 
thoſe coſts given againſt him, and leave him to take his chance to 


recover thoſe given for him out of the eſtate, until the event of the 


whole is ſeen. They are therefore connected together. Here is a 
long account, and the croſs bill is part of the defence to the original. 


This brings it within thoſe caſes, where there is a fund out of which 


it is to come. I am of opinion therefore, the Maſter ought to al- 
low theſe coſts. „ 


Voir 71 Tudor 


581 


the court has taken it to be out of the rule. I determined it ſo in Ante. 
one or two caſes of late; and it is right ſo to determine to anſwe 
the juſtice of the caſe. Here is a caſe heard on bill and croſs bill at 552, and 
the ſame time; the court makes an entire decree; diſmiſſes the Johnſon v. 
.croſs bill with coſts, and then goes on to give the defendant coſts to ** 
the time of the hearing, and that if any ſurplus remains, that ſhould 


r White v. Hay- 
ward, 25 Joly 
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e 0 la- A the hearing 22 July laſt, the defect of ſurrender of the 
render of co- a | 
pyhold, fop- { copyhold to the uſes of the will was directed to be ſupplied 
| plied for wi- in favour of the widow and children; the court declaring it need 
— bor 22 not be ſaid they were unprovided, for the father was a judge of that: 


grandchild, or but that a grandſon or natural child has been held not within the 
natural-child. rule, and a fertiors a couſin of the teſtator is not. 5 | 
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| Te is ſupplied. A petition was preſented by the creditors to reQify the minutes I 
} bebe go o. by extending the direction to them; the will being introduced with b 
li ther real e- theſe general words, Toll, that all my juſt debts and funeral expen- 1 
1 — ces. be paid and ſatisfied” The teſtator left no other real eſtate; 
ll | viſe of real and therefore the general deviſe will carry the copyhold ; and be a KR 
3 eſtate after a charge for payment of debts in aid of the perſonal eſtate; 1 Ver. 5 
i BY . 41. 2 Ver. 2 9, 7083 and Lord Warrington's caſe; and Colley v. Fe 
1 | | Mickleflon 20 May laſt, where the words were, © I will, that my 36 
W || * debts and funeral expences be firſt paid and diſcharged,” and then 1 
tf followed particular diſtin& deviſes of his real eſtate. „ 
0 . | This was not oppoſed, it being the intention of the court at the 
1 hearing; and Lord Chancellor ordered the defect of ſurrender to be 
' Wii 5 ſupplied for benefit of creditors, if the perſonal eſtate proved not 
fl | | ſufficient, | on” 7 
f | 


i Wo - Caſe 206. Ex parte Dumas, Arp. 9, 1754. 


| I Pankrupts. - FJ WO houſes of merchants were correſpondents, Dumas and 
W | Merchaves 3 Co at Paris, Julian and Co. at London, and they had in ge- 
broad dr | 


bills on cor. NEral a dealing between themſelves. During the courſe of that, and 
reſpondent for not long before the bankruptcy of Julian, the former drew bills of 
© particular exchange to the amount of 1115 J. upon the Julians, with an order 
ee e place thoſe to a particular account marked letter G. The Ju- 
bills to anſwer iuns, partners here, accept thoſe bills, and in their anſwer ex- 
by pre preſsly declare, they will place them to that particular account. 
comes bank- The partners at Paris ſoon after draw other bills of exchange on 


SY rapr: thoſe other perſons here for the fum of 1146 J. 115. 11 4. theſe they 
bills remain- 


— — go . 
— — _ . ? 
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5 ing unnego- ſend to their correſpondents the Julians with a direction to place 
11 tiated mult be them to the account letter G; and it was ſworn that this was 

— Fu done in order to anſwer and reimburſe the Julians for what they 
1 or the money ſhould pay upon the bills fo drawn before upon them, The form- 
wh 1 received by „ 5 OT , * 
Fi + 15 'them thereon, | 
11 to the origioal 4 
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in the Time of Lord Chancellor HARDwICkx. 


er bills not being paid when due, are ſent back proteſted; and the 
Julians become bankrupt. Part of the latter bills of exchange te- 
maining unnegotiated at the time of the bankruptcy, to the a- 
mount of 580 J. the petition prayed, that the aſſignees under the 
Comqiſſion ſhould return thoſe bills, or that, if they had converted 
them into money, they ſhould account for the money received on 
them. | | 


The affignees objeQing that perhaps the petitioners at Paris had 
not paid thoſe bills, it was ordered to ftand over to have that fact 
cleared. Affidavits to that purpoſe were now read. 


For the petitioners it was now infiſted, that thofe bills, which 
remained in ſpecie at the time of the bankruptcy, and were ſent 
over to be appropriated to a particular purpeſe, which could net 
now be anſwered, thquld be conſidered as the property of the 
drawers, who had paid them on their coming back, and not as caſh 
in the ſhop-or as blended with the bankrupt's eftate and become 
part of their property, ſo as that the petitioners ſhould be only as 
common -creditors. Julian and Co. being all along indebted to 
Dumas and Co. theſe bills remitted to them are only authorities to 
them to receive ſo much money on account of Dumas and Co. 
which they may negotiate for valuable conſideration: but receiving 
them only for a particular uſe as agents truſtees, that uſe being ab- 
ſolutely at an end, the authority is revoked thereby; ſo that if up- 
on theſe bills becoming due the Julians had received the money on 
them, it would not be on their own account, but money had and 
received to uſe of the drawer; and then the aſſignees, if they have 
converted them, can only ſtand in place of the bankrupt. This 
court, and courts of law go as far as they can in caſes of bankruptcy 

to follow the property. If goods can be traced, before jthe pro- 
perty is converted, the original owner ſhall have them, notwith- 
ſtanding they were conſigned to a factor, who might have ſold 
them. So in other things liens are allowed in that caſe. Trover 
might have been maintained for theſe bills upon ſhewing the par- 
ticular circumſtances, and that the property was then remaining in 
Dumas and Co. Theſe bills therefore muſt be conſidered diſtinct 
and ſeparate from thoſe which had been negotiated by the bank- 
rupt in his time; the money received upon which cannot be pur- 
ſued, as being changed into the property of the bankrupt, and vetted 
in his aſſignees. | N | 


In order to narrow this, Lord Chancellor ſaid, it might be a very 
extenſive queſtion, whether the property of theſe bills in point of 
Jaw remained in the petitioners, ſo that they might maintain Tra- 
ver at law. They were all made payable to Julian or order; and 
then he doubted no action of Trover could be maintained; for 
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CASES Argued and Determined 


the property of the paper will follow the choſe in action: but it 


would be ſufficient, if they could be made truſtees for the petition- 
ers; and ſuppoſe they had remitted over goods, would it not come 
to the ſame caſe? 1 N e 


For the affignees. There is no ſpecifick lien upon theſe bills: 
they were part of the general eſtate of the bankrupt; who cannot 
be confidered as a truſtee, but as acting in general as a merchant, 
and theſe as general remittances, and not appropriated to a ſpecial | 
purpoſe; for though to be placed to the account G, meaning (as it 

is infiſted) the houſe at Cadiæ, that is in fact to the uſe of their 
houſe at Paris: for the houſe at Cadiz was their own, and belong- 
10g to the ſame partnerſhip ; ſo that it cannot be ſaid to be on ac- 
count of another houſe, but accepted to the uſe of the partnerſhip 


in the general account between them. Then the ſpecial circum- 


ſtances of the caſe not ſhewing any truſt, it is within the ordinary 
courſe of negotiating bills of exchange, and comes to the general 
queſtion, whether fuch bills, remitted and indorſed to Julian or 
order, (by which the property is veſted) and remaining unnegotia- 
ted, are to be conſidered on the ſame foot as goods undiſpoſed of in 
the hands of a factor (which are held to be the property of the 
merchant who ſent them over) or as caſh? This is a queſtion of 
great conſequence to trade in general. No authority is produced, 
where they have been conſidered otherwiſe than as caſh in the hands 
of thoſe to whom they come; as from their nature and the conſe- 
quences they ſeem to be. In general they are of the nature of caſhz 
are diſcounted with bankers ſoon after their coming to hand, and 
are conſidered as part of their ſubſtance or ſtock; as they have 
credit in proportion, Theſe bills might have been negotiated im- 
mediately before or after the day of payment at diſcretion. The 
»remitters themſelves muſt have conſidered them ſo; as otherwiſe 
they could not anſwer the purpoſes for which they were remitted; 
which was to enable the Julians to pay other bills which would be- 
come due ſooner. Befide, there was an actual treaty not long be- 
fore the bankruptcy was entered into for the aſſignment of theſe 
bills in truſt to pay the bankrupt's creditors ; which aſſignment is 
an appropriation of them, independent of the firſt queſtion whether 
they were caſh or no. But it will depend on the taking the gene- 
ral account, in which the amount of theſe bills-muſt as caſh be con- 
fidered as an item, and applied as the balance ſhall appear; which, 
there is reaſon to think, will turn out in favour of the bankrupt. 
againſt the petitioners on the general account ; and which ought to 
be ſet againſt the balance on the particular account. EO. 


2 
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in the Time of Lord Chancellor Hazpwicks: 


LorD CHANCELLOR, 


585 


This appears a very plain caſe to intitle the petitioners to theſe Intent of 


bills remaining unnegotiated, amounting to 580 /. It is true it is 
a queſtion (if a queſtion at all) of great conſequence ; and that may 
be ſaid either way: but I think, it is of the greater conſequence 
the other way: and turns againſt thoſe, who urge that: that is, that 


one man's property, whether a chattel in poſſeſſion or a choſe in 


bankrupt laws 
to level all 
creditors ; 
but as to the 
bankrupts 
eſtate only; 
tor aſſignees 


action, may not be diſſipated to pay another's debts. It is true, take it ſubject | 


the "general end, intent and view of the laws of bankruptcy 1s to 


level all creditors, and that all, which belongs to the bankrupt, may 
be equally divided among all without regard to ſuperiority in point 
of law: but that is the bankrupt's eſtate, and therefore whatever 
is both in law and equity his, is ſo liable in an equitable propor- 
tion but if the ſubje& matter of the queſtion is not the bankrupt's 
eſtate in point of law and equity, eſpecially if not in equity, the 
conſequence is, that it is not conſidered in the diſtribution as his 
eſtate, but that the perfon intitled either to the legal intereſt for his 
own benefit or to the equitable is intitled to have that to himſelf in 
ſpecie : for the affignees under the commiſſion take the eſtate of the 
bankrupt and any legal intereſt in the bankrupt ſubject to all the 
ſame equities, as it ſtood in the bankrupt at the time of the bank- 
raptcy : otherwiſe the admiſſion of commiſſions of bankruptcy 
would be intolerable, for it would fo change the property as not to 
be endured. Conſider, how far courts of law and equity have gone. 


All ſhall be equally divided among the creditors : but if that bank- 


to all equities 


at the time of 


bankruptcy. 


Factor, to 
whom goods 


Tupt was a factor, and his principal abroad had ſent over to him = 1 
a parcel of goods by conſignment to him or his order (as theſe bills e 


he might (if he pleaſed, or if he had an opportunity) have fold 
them the next day, and taken the money, in which caſe the party 


could only come as a general creditor upon his eſtate and taken his 


dividend, yet notwithſtanding that legal property the factor had in, 


; : g property or 
of exchange are made payable) which come to his poſſeſſion, and power and 
may ſell, and 


principal only 


a general 
creditor: but 
if unchanged, 
has a lien on 


and power over them, if they remained in ſþecze in his hands, It them; or 


contrary to the words of the Stat. 21 F. 1. which took up ſo much 
debate in Ryal v. Rowles, which ſtatute ſays, that all effects in the 
hands of the bankrupt, or in his controul, power, Sc. ſhall be di- 


vided among the creditors : vet as the buſineſs of a factor is a di- 


ſtinct thing, and they were not put into the hands of the factor for 
a fraudulent purpoſe, that has been conſidered as a caſe out of that 
act of parliament in order to ſupport the right of the parties, and 
not to interrupt the courſe of commerce, Even courts of common 

OE = law 


Has been determined over and over, that thoſe goods being in the upon notes 
hands of the factor unchanged ſhall be delivered to the principal, 
Who has a lien upon them as his own property, and the bankrupt 
only as truſtee and agent for him. And this has been determined 


taken for 


them. 


Ante, 
27 January 


1749-59- 
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law have gone further: there was a Veit Wos long ago in the Common 


CASES Argued and Determined 


Pleas, in which the factor had fold the goods, and taken notes for 


them; it was determined (I believe) that the original owner had a 
| ſpecifick lien upon and was intitled to thoſe notes: though they held, 
that if the money, which has no ear-mark, had been received, * 


would be different; ſo far it has been carried in the caſe of a factor. 


Then conſider the preſeut caſe, and the ſtate of the evidence: this 
is endeavoured to be compared to the caſe of a general tranſaction; 
but I do not take it fo, but that theſe bills were drawn to be ap- 
propriated to particular purpoſes, not only for that account /e/ter G. 
but to anſwer and reimburſe the Juliaus thoſe bills which they ac- 
cepted. The account G. meant the account of the houſe at Cadiz; 
it is ſaid to be the ſame perſon's with the houſe at Paris: but I take 
it not ſo, and there is a diſtinct perſon, The Julians never paid 
thoſe bills they accepted ; conſequently were intitled to no indemnity 
or reimburſement for them. When thoſe bills drawn on «ther per- 
ſons came into the hands of the Julians indorſed, they might have 


negotiated and diſcounted them, and received the money, which T 
could not have followed, and would have a right to retain certainly, 
and did ſo as to part: but as to that part they did not, the queſtion 
is, what muſt become of them? Now it would be very hard to ſay 
that theſe bills ſhould go to be diſtributed among all the creditors 
under theſe circumſtances. The ground upon which that is con- 


tended for, is, becauſe they are choſes in action, and the bankrupt 


might have diſpoſed of them; and ſo he might. Suppoſe, inſtead of 
drawing bills on others to reimburſe them, they had remitted a cargo 
of goods to anſwer that, and they had come to the hands of the 
Julians, and remained undiſpoſed of, the court would conſider the 
ae barely as truſtees as to thoſe goods, and would have ordered 
them to be returned, becauſe not ſent to anſwer the general account, 
but for a particular purpoſe which the Julians had not anſwered, 


and were not damnified ; and conſequently they remained in their 


hands as truſtees for thoſe at Paris; and this court is to conſider, 
as if the legal property was ſtill in the original owner. It is at- 
tempted to make a kind of aſſignment of theſe bills ſo as to affect 


them before the bankruptcy, as diſpoſed of before the bankruptcy: 


but that muſt be laid out of the caſe, for nothing was done upon 
it, and therefore no alteration of the property of theſe bills: after 
the bankruptcy the bills remain in the hands of the aſſignees and in 
the ſame caſe: the acts of the aſſignees will not alter the rights. It 
is ſaid, there is reaſon to think, Dumas and Cv. will on the ba- 

lance of a general account be debtors to the bankrupt; and then 
that notwithſtanding theſe bills are remitted over to be placed to a 
particular account, they will conſider that as their account; and 
therefore if they are creditors on the balance of a general account, 


the money on theſe bills may be applied to anſwer that, though 


remitted to a e any but it clearly appears, that Dumas 
and 
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in the Time of Lord Chancellor Hazpwicks, 


and Co. are not debtors on the general account, but that the Julians 
are, However ſuppoſing the contrary, the conſequence would not 


| have been that, which is inferred, that the whole of theſe bills 


ſhould be conſidered as part of the bankrupt's eſtate ; but it ſhould 


be taken upon the foot of mutual demands upon the act of parlic- 


ment, and that whatever was ſuch balance, ſhould be deducted, 


537 


and not deduct the whole. It appearing therefore that Dumas and; G. _ 
Co. have paid and taken up all the bills amounting 1115 . drawn On murval 


or the Julians, and their acceptance being ſtruck out and diſchar- 
ged, and alſo that the aſſignees have fince the iſſuing the commiſ- 


ſion of bankruptcy received the money on the remaining bills 
amounting to 580 J. let the aſſignees pay that ſum to the petitioners 
or to ſuch perſon as they ſhall appoint. 


Earl of Bath werſus Ear! of Bradford, Octob. 26, 175 4. Caf 


demands the 
balance only 
deducted. 


F ORD BRADFORD: makes ſeveral leaſes with covenant 3 


for quiet enjoyment during the term. By his will he creates 
a truſt for payment of his debts, viz. that the truſtees ſhould by 


mortgage or ſale of a competent part of the eſtate raiſe ſo much 


money to pay debts and legacies, as the perſonal eſtate was not ſuf- 
ficient to ſatisfy. | | | 

The tenants under thoſe leaſes are after his death evicted by the 
remainder man, and bring actions at law againſt the executors, and 
recover. ES 

The perſon, to whom a real eſtate was deviſed by the will until 
the defendant Mr. Newport came of age, joins with the truſtees in 
paying off thoſe debts and taking aſſignments thereof. 


The Maſter being defied to compute the debts of the teſtator 


computes intereſt upon theſe debts: the report is made in 1753. and 
_ abſojutely confirmed without exception. 


The queſtion now upon petition and exceptions was, whether the 
defendant Mr. Newport, who was a Junatick, and committees ap- 


pointed, ſhould be let into the exceptions to the report? 


That intereſt ſhould be allowed on theſe demands were cited 
Carr v. Lady Burlington, 1 Will. 229. and Maxwell v. Mettenball, 
2 Will. 26. 4 | 
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. CASES Argued and Determined 


; = | 
LoRD CHANCELLOR. 


Leffor cove- The firſt queſtion i in the natural order of things i is, whether there 
nant for quiet js ſufficient ground for the court to let in the defendant to take ex- 
enjoyment, 

and deviſes in Ceptions to the report; and this from the circumſtances of his per- 
truſt to pay ſon, being a lunatick, and the cuſtody committed under the ſeal of 


debts ; leſſee this court; and alſo (for both ingredients muſt concur) by reaſon 
evicted reco- a 


vers againt Of injuſtice having been done for want of proper care taken of that 


executors, and perſon ? All theſe reaſons muſt concur to induce the court to take 


alligus the 
der: it ſuch a ſtep ; for that muſt be determined before the entering into 


i> a oebtby the merits. This brings it to the queſtion ariſing upon the petition; 


{pecaly, and which queſtion muſt be determined upon the ground of thoſe in- 
titlzaco iner. gredients, that is, the diſability of Mr. Newport to take care of 
ell. Himſelf, and there having been injuſtice by neglect of his intereſt. 
But though that is fo in the order of things, it is proper for the 
court to take into conlideration for the ſaving time, whether or no, 
if I ſaw ſufficient ground upon the firſt point to give him relict, 
there would be ſo on the latter point; for if ſubſtantial injuſtice is 
not done, the court would not give that circuity: and I think, upon 


conſidering the latter that will prevent entering into the other, | 


Lunaticks. I will not enter into the queſtion, whether there is a difference 
as to a lunatick's or an infant's being concerned. I agree, in con- 
ſideration of law and the ſtrict rules of the court, there is a diffe- 
rence: but as to the difcretionary power of the court to give a li- 

berty of this kind, I know no eee 


FRY As to the two caſes cited at che br I doubt, if one of them ! 18 
Barwell v. conſidered, it is contradictory to the ſtanding proceedings in this 
Hs pb court; that is, that where a man creates a general charge by will 
Lioydy, for payment of ail his debts, that ſhall make ſimple contract debts 
Williams carry intereſt as well as others. I do not ſay, I give an abſolute 
© £4 opinion upon it: but I take it, that ſuch ſimple contract debts ſhall 
not carry intereſt, unleſs there is a particular ground for the court 
to ſay ſo. I think, it would be very miſchievous to lay down ſuch 
a rule : it would frighten people from doing that juſtice to creditors, 
by creating that kind of truſt, which an honeſt man ovght to do, 
where he has reaſon to think his perſonal eſtate not ſufficient. J 
will make ſome obſervations upon thoſg caſes. As to the firſt of 
On general them I do not take the opinion of Lord Harcourt there to be found- 
8 1 ed on the general courſe of the court. It is ſaid there by this truft 
will to pay 
debts, ſimple ferm; and no doubt but a truſt term may be drawn ſo as to induce 
contract debts the court to do it; and, I believe, it was ſo there. What words 
rale cg Might be in the clauſe there to induce the court to think it was in- 
tended, there ſhould be a compenſation for delay of payment to the 
fimple contract creditors as wen as the others, I cannot tell : but 


2 there 


4 
755d 


in the Time of Lord Chancellor HARD WICk E. 589 


there is a particular clauſe, giving ground to think there was ſuch. 
Next as to Maxwell v. Wetenhall, it is ſo laid down in general in 
that book: but there are two obſervations to be made. Firſt no 


ſtate of a caſe is there; and it is always very difficult to apply the 
reſolutions of a court laid down in that general manner, eſpecially 


in a court of equity where caſes depend on circumſtances : it may 
be otherwiſe of a court of law. Another obſervation ariſing upon 
it is this; Iam inclined to think, that aroſe on the Maſter's report ; 
and then the queſtion might be only of giving intereſt from the par- 
ticular time. | | | | 


e 


But laying theſe two caſes out of the way, I will determine it on 


the particular circumſtances of the caſe; and upon that I am of 


opinion, that theſe creditors, that' is, the perſons ſtanding in the 
place of the creditors by paying off the debts, are intitled to have 


intereſt. 5 


As to that I will conſider it in two lights. Firſt, ſuppoſing 
Lord Bradford had not created any truſt by will for payment of 
debts, but let his eſtate deſcend to the heir, or made a plain deviſe 
to a deviſee, which would be void as to creditors by the ſtatute of 


Fraudulent deviſes; and in the next place upon the foot of the truſt. 


As to the firſt conſideration what would have been then the caſe ? 


This is not a ſimple contract demand, but a debt, a demand ariſing 
by ſpecialty, a covenant under hand and ſeal. Taking it againſt the 
executors, it is a demand by ſpecialty, by covenant, A circum- 


ſtance occurs to me, which ſhews how far the court go to do this. 
Suppoſing a writ of error had been brought in the Exchequer Cham- Intereſt taxed 
ber by the executors upon theſe judgments; I am of opinion, intereſt warp, "0 
would have been taxed in damages; for it is the courſe of that chequer ; 


| court, where the rule is to tax intereſt in coſts for delay of execu- Chamber. 
tion; and I have done it frequently. That ſhews it is in the power | 


of courts not only of equity, but of law, to do it. But to put ano- The judgment 


ther caſe, (I am now on a ſuppoſition that there was no deviſe to againſt heir or 


heir and devi- 


break the deſcent, or ſuch a deviſe as before mentioned) ſuppoſe they ee jointiy on 
had brought an action againſt the heir at law, or againſt the heir at law a deviſe void 
and deviſee jointly: if the heir in caſe of a deſcent, or heir and deviſee © 3 & 4 W. 


32323 þ 1 & M. cap. 14. 
Jointly in caſe of a deviſe, had come in and confeſſed real aſſets (which cod — 


in juſtice they ought to have done) in that caſe there would have been extendedvalue 


| "i of | | . | the lands deli- 
judgment againſt them for the debt to be levied out of the eſtate ; 7h 5 beth 


but becauſe it could not be known how much the value of the land rift plainti. 
deſcended is per annum, there would be a writ of inquiry to the ſhe- No relief in 


riff, and then the judgment would have gone on, that the ſhe- — 


riff ſhould deliver the lands to the plaintiff, donec debitum præ- value, but on 
dictum levarerit : that would have been the judgment. Upon that P?Y'9g intereſt 
the ſheriff makes an inquiry in nature of an extent; fixes the ex- 

4 Vor. II. | 5 : 


7 L tended 


PP 
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tended value, which is always much below the real value of the 
land, and delivers them to the plaintiff according to that. What 
remedy would the heir, or the heir and deviſee have? By ſcire 
acias to have an account and the lands delivered back : a court of 
law would have done that only according to the extended value by 
the ſheriff. All, that could have been done, would be to come 
here to have it extended according to the real value, and to have it 
| back afterward. But upon what terms? Upon paying intereſt ; for 
| otherwiſe this court would not have extended their equitable arm 
ih ; to aſſiſt the heir at law or deviſee, but according to equity, by ma- 
| king him anſwer ſatisfaction and do juſtice, This ſhews the opi- 
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Derite in tut But here is a deviſe that takes it out of the ſtatute of fraudulent 
to pay debts, deviſes; becauſe it is a deviſe to truſtees, and the firſt truſt is for 
is out of the, payment of debts; which takes it out of that: therefore there could 

nee be no relief ſor creditors but by coming into this court; for they 

could have no action againſt the heir, or againſt. heir and deviſee 
jointly. The perſonal eſtate muſt have been firſt applied, whether 
there had been ſuch words in the truſt or no. Then confider, he- 
ther there is a ground for the court to give intereſt. One thing is 

plain; that all theſe creditors might have joined in a bill for ſatiſ- 
faction of their debts, or all have brought ſeparate bills to have had 
a performance of this truſt by mortgage or ſale of this eſtate for that 
purpoſe. Then the court muſt have decreed for the raiſing, by 
mortgage probably as this is a great eſtate, and conſidering the cir- 
cumſtances of the perſon; and the moment that mortgage was made, 
the money it is clear muſt have carried intereſt, Then how is the 
defendant Mr. Newport or his eſtate prejudiced by what has been 
done? It has prevented the ſale or mortgage of that eſtate, and ſaved 
the expence of all thoſe ſeparate bills. Why therefore ſhould not 
they be conſidered by the court as ſtanding in the place of thoſe cre-- 
ditors, avoiding that circuity ? It was objected, that though the 
court would certainly upon 'bills brought by the creditors have de- 
creed by railing the money by mortgage or ſale, yet the truſtees 
could not have done it by joining with the perſon who had this par- 
| ticular chattel intereſt, But J am of opinion, that the truſtees 
Frofteesto might; for they are not to wait for a decree of this court for the 
4 + pripy yd raifing the money; which would oblige every perſon to come here: 

{le or mont. Whereas they might do it without that, and therefore it has been 
gage without common for truſtees to do it fairly by fale or mortgage, and this 
232 fora court, if it came before them afterward, has always ſupported it. 

ECTEE, 
Decrees of this court do not give rights, but are only for an execu- 
tion of that truſt and power. But it has been further objected, that 
however that is, the maſter has no authority to give this intereſt; 
for that that mult be * a ſpecial ele, laid before the court at 
I : 2 „ the 
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the hearing, ſo as to intitle to and pray a direction for intereſt for 
theſe demands. I think that would be the more regular method; 
and it might be an omiſſion, and not attended to. It is generally 
required, that a ſpecial caſe ſhould be made: but what would be 
the conſequence of that objection? If it was the right of the parties, 
they might come at it certainly by a rehearing or ſupplemental bill. 
Then I am prayed in an extraordinary manner to open this report, 
which is abſolutely confirmed without exception, and without any. 
objection laid before the Maſter before the making the report, in 
order to ground any exception, and by reaſon of the diſability and 
circumſtances of Mr. Newport to let him in to that advantage. 
Ought the court to do it, when they fee ſubſtantial and material 
juſtice done? Certainly not upon any point of formality; and the 
conſequence would be, that Mr. Nerport or thoſe in his place 
would not thank the court for it; for it would create a new expence- 
and a new cauſe; then further coſts: and yet the ſame juſtice muſt 
be done. | 9 | 7 40 


1 am of opinion therefore, that this petition ought to be diſmiſſ- 
ed; and J will order the exceptions with a declaration, that in ju- 
ſtice the aſſignees of thoſe judgment-creditors are intitled to intereſt, 


Tomkyns verſus Ladbroke, July 27, 1755. Cake 208. 


x FTEPHEN YENKINS, a freeman of London, on the ſame day Cuſtom of 
& executes a will and a deed; by the laſt of which, he aſſigns London. 
500 l. part of his perſonal eſtate to truſtees to the ſeparate uſe of? — — 


his daughter, who had married without his conſent, but with whom his will, by 
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TY and alſo with her huſband, it appeared plainly he had been recoh- Jed ener 
4% hs 8 22 par - 
*& ciled; but part of the truſt of this deed was, that ſhe ſhould not Ions ets 
1 have power to give it to her huſband. © + - + | trult to ſepa- 


rate uſe of his 
11155 ; „ ii cen 2 F r - _-.. 6daughter; he 
At the time of making this diſpoſition he was about ſeventy- was then aged 


155 two, and afflicted with an aſthmatick gout ; and, though he grey eee 

_ 75 n .. * | in the gout; 2 
Jo ſomewhat better before his death, died in two days after. and died in 

. | | two days; the 
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722 I ſhall not found myſelf in my opinion upon any of the aggravating 2 

_ circumſtances; of the cauſe; which, having been forgot in the fa- cuſtom, and 

mily, ſhould not be now revived. Nor ſhall I found myſelf upon u 3 
an opinion of epidence»or ſoppofßtien of ackual ffn which, in r, bb. 
an opinion of evidence or ſuppoſition of actual fraud; which, in ters huſband, 
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fact does not appear to be in the perſons tranſacting this. Nor can 
I much blame Mr. Jenkins himſelf in what he did; for he looks to 
have intended a very reaſonable diſpoſition under the circumſtances, 
provided he had a power to make ſuch a diſpoſition, My opinion 
therefore, and the decree I ſhall make thereupon, will be founded 
only on general principles as to the cuſtom of the city; and, as 
Lord Cowper has ſaid, I muſt not make a decree to defeat that 
1 WI. 634. cuſtom. In that litigated caſe of Blunden v. Barker, (in which I 
| 2 Ver. 656. was of counſel) precedents were mentioned. Firſt Hall v. Lumley 
Where wife ſo long ago as in 1640. where the court, diſſatisfied with a certifi- 
ofa freeman is ate that had been given in 163 f. ſent it to be reconſidered ; and 
compounded = 35 
with, her thereupon a certificate was made directly contrary to the former, 
third accrues the [aſt being, that where there was a compoſition with the wife, 


ar, and the wife's third part ſhould accrue to the whole eſtate, ſhe as to 


eſtate; and 55 
ſhe isconſider- that part being as dead, and that to be divided. More modern 


8 caſes are Hancock v. Hancock in 1710. by Lord Harcourt on appeal, 
e d Rawlinſon v. Rawlinſon in 1714. It is true, there was a certi- 
ficate in 1704, when Sir Salathiel Lovel was recorder: but there the 
cuſtom had not been found out by him: and therefore it is now a 
ſettled point as in Hall v. Lumley, aud that upon great conſideration, 
The marriage here was without conſent; but that mult be laid out 
of the caſe, for the daughter muſt be conſidered as a child married 


with conſent becauſe of the reconciliation. 


Then the conſiderations are firſt, whether the plaintiff the huſband 
is a perſon proper to call in queſtion the act done by the father of 
his wife to defeat, or in fraud of the operation of the cuſtom, as 
to his own benefit, or whether that is confined to the child? Next, 
if he is proper, whether the act of the father, the aſſignment of this 

000 /. is in fraud of the cuſtom, againſt which he is intitled to be 
relieved ? . 1 | 

As to the firſt I am of opinion, that the huſband of the daughter 
of a freeman is a perſon proper; and not only the child, but any 
perſon ſtanding in right of that child (as the huſband does) has that 
right. Suppoſe the father died without any will, or without doing 
this act, the huſband would be intitled in right of his wife to his 
own ufe, to what came to his wife, except that this court would 

' oblige him to make a reaſonable ſettlement; he would undoubtedly, 
and this upon the cuſtom in right of his wife; it would be incon- 
gettlement to ſiſtent otherwiſe; the huſband has a conſequential right; it ariſes 
ſeparate uſe of from the cuſtom, contingently at firſt, and veſted in him in right of 
pens mea his wife after the father's death. But it 1s faid to be determined, 
daughter an * was g 
advancement that a father may advance his daughter by a ſettlement in truſtees 
as between the for her ſeparate uſe, part of his perſonal eſtate, and that this has 


— ag been held an advancement of a daughter; and therefore that 
| hocebpot: act by the father in giving this part of his perſonal eſtate to 
Tk: 1 rn his 
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his daughter for her ſeparate uſe, being an advancement, ſhall bind ee 
the huſband : the caſe cited for the defendant of Cox v. Belitba, lie ved . 

2 Wil. 272, is right, that it ſhall be conſidered an advancement for gs int it, if 
a daughter, that it ſhall be brought into Het to prevent fraud 3 
between the father of the wife and her huſband to the prejudice of muſt make a 
the other.children : therefore that does not tend to the point, how reaſonable 
far the huſband is intitled to be relieved againſt an act of this kind pAettement, 
it only tends to ſhew, that as between the children themſelves they _ | 
ſhall be ſo intitled. Another caſe, cited to ſhew that the huſband 

could not controvert this, was Merewether v. Heſter, 5 G. 1. before 

Lord King; where a freeman gave part of his perſonal eſtate to the 

ſeparate uſe of his daughter, who was married ; the daughter and 

her huſband both ſurvived the father; and the huſband after the fa- 

ther's death ſuffered the wife to enjoy it to her ſeparate uſe, and 

died ; and his repreſentatives would have called this in queſtion as 

coming to the wife by virtue of the cuſtom, and the huſband inti- 

tled to it, and the ſettlement to her ſeparate uſe void : but the court 

held otherwiſe, becauſe the huſband let the wife enjoy it fo long: 

but if the huſband had, as in the preſent cafe, immediately after the 

father's death called it in queſtion, and inſiſted on his matrimonial 

right, non con/tat, what would have been the determination there. 

That caſe goes upon this; and where a freeman by will diſpoſes of my 
his whole perſonal eſtate between his wife and children, and after {02 on- 
his death the wife has ſubmitred to the will, (not by declaratinon in der his will, 
writing, but without diſturbing it), and the wiſe dies, and her re- bound. 
preſentatives bring a bill for an account, inſiſting that the wife was 

intitled to her ſhare by the cuſtom, and that her huſband's will was 

void, the court has denied that relief to the repreſentives of the 

wife in ſeveral caſes; becauſe her enjoying it under that was an 

evidence of her aſſent, and upon that principle only, not to diſturb 

things long acquieſced in families upon the foot of rights, which 

thoſe, in whoſe place they ſtand, never called in queſtion. Theſe 

cafes then being laid out of the way, the general queſtion is, whe- 

ther the huſband is a proper perſon to call this in queſtion; and if 

not ſo held, it would deſtroy the whole faith and credit as to the 

cuſtom, of London. The very cuſtom ſuppoſes, that that inchoate 

right (if I may ſo call it) of the child of a freeman is a ground of 
advancement of marriage. If then that is the general reaſon, and if 

the father might by a colluſive act veſt that ſhare, which would 

accrue to the daughter, in truſtees for the ſeparate uſe of the wife, pn FRE 
it would deſtroy all faith of that kind. It is true, that notwith- io his laſt ill- 
ſtanding a freeman may in his laſt illneſs lay out his perſonal eſtate 3 
in land; that goes upon a ſuppoſition, which the cuſtom does not Fj, in lands 
make: for the cuſtom goes on a contrary ſuppoſition, that a free- but the cuſtom 
man as a trader would not lay out his perſonal eſtate in land. But Son n _ 
though that was in the power of the father to have done, it is not poſition, . 
to be brought into conſideration. Therefore conſidering the intent 
„„ 7M | | and 


504 CAS ES Argued and Determined 


and the mibimanial right of the huſband, though it was an act 
done for the wife, yet if it excludes him, he may take advantage of 
it. But not only the huſband, but the child itſelf, is concerned; 
for it tends to give power to the father to tie up and bind it ſo, that 
the child itſelf ſhould not have a right over it; and that appears by 
the truſt in this very caſe, that ſhe ſhall not have power to give it 
to the huſband. A father has not that power to bind the proper- 
ty of a child. This might be very unjuſt and uncharitable ; for ſup- 
poſe a huſband reduced to diſtreſſed circumſtances, and the wife 
reconciled to him, and defirous to make ſome proviſion for him, 
by this deed her hands are tied up from ſo doing; therefore ſuch a 
deed as this is what the Huſband has a right to call in queſtion ii in 
this court. 


Freeman may. The next e is, whether there is a ground to call it in 
dn his death - queſtion upon the acts that have been done? Upon this I diveſt 
bed by act 

give away the caſe of any fraud; and I wiſh, they had taken it upon the foot, 
any part of Mr. Jenkins meant it: but I think, it appears to be an act in fraud 
. of the cuſtom. It is ſaid, that a freeman may by act in his life, 
reſervesno and in extremis, give away any part or his perſonal eſtate, provided 
power over it* he deveſts himſelf of all property in it: though if he reſerves to 15 
but there. Himſelf a power over it, that is conſidered as void. Indeed in ge- 3 
eſt evidence ofneral thoſe propoſitions are right; but then where there is any caſe ; 


enjoyment of ſuch an act by a father upon his death bed, and noevidence of 
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under > ® actual poſſeſſion or effect of poſſeſſion or enjoyment during life of 

/ not a teſta- the father, (which could not be here indeed), then the conſideration. 

| — 1 of is, what conſtruction ought to be made upon the nature and intent 
1 of the act done? It appears to me, that this act of the father was 


the cuſtom. 
in nature of a teſtamentary act, done at the ſame time as he made 
| his will ; and therefore muſt be Judged to be an act in fraud of 
; the cuſtom, though not in actual fraud. Then the general que- . 
ſtion is, how far a freeman is allowed to do this; and to uſe the 
words of Lord Cowper, If this is allowed, it would defeat the child- 
ren's cuſtomary ſhares. Here was a man aged ſeventy-two, had a 
dangerous and a flattering diſtemper, had a fit of it then, and 
thought proper to make a will and a diſpoſition of his affairs, exe- 
cutes a will and a deed both at the fame time (as it ſeems) and 
dies in two days. This is a caſe as to the cuſtom of a very ſuſpi- 
cious nature. This was not much above a third part of his perſo- 
nal eſtate; and as to all the teſtamentary part, he might have told 
his daughter, that if the inſiſted on the intereſt of this 50001. du- 
ring his life, he might diſpoſe of that teſtamentary part to her pre- 
Judice : there ought therefore to be the cleareſt evidence of an en- 
joyment under it. It is ſaid, that if the father had lived, the daugh- RB 
ter would be intitled immediately to receive the intereſt of it; but = 
I am of a different opinion: for it is a mere voluntary aflignment |. 
of an equity, and paſſes no legal eltate, Suppoſe in the father's 
2 life 
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life the daughter had brought a bill againſt him and the truſtees, to 
compel payment of the intereſt during his life; and the father had 
oppoſed it, and faid, it was true, he had made ſuch diſpoſition, 
but he meant to have the intereſt during his life; the court would 
not decree it for her, being merely voluntary and nudum partum. 
Then conſider, upon what tender ground I ſtand ; and how hard it 
is to ſay, this is not an act done in illuſion of the cuſtom ; being 
done under theſe circumſtances, execated together with his will, it 
is right to conſider it as a teſtamentary act, and that that was the 
view of the father. It would certainly be ſo in the caſe of credi- 
tors: but that is not the preſent caſe, although in ſome caſes the 
child of a freeman is ſaid to be a creditor: but that is only an ana- 
logous expreſſion. As to the caſes cited, firſt from Derhick v. 
Banks, 2 C. Rep. 48. no inference can be drawn, nor can I tell what 
to make of it. As to Hall v. Hall, this comes pretty near to that 2 Ver. 277. 
caſe; for all theſe ſecurities remained in the hands of the father 
ſtill without being delivered up. Next Turner v. Jennings, and 2 Ver. 612; 
conſidering the accumulation of reaſons of that decree, one is, that 
the deed being juſt before the death muſt be conſidered as donatio 
cauſa mortis; ſo is this to be conſidered, though not ſtrictly ſo; 
and therefore it is a fraud upon the cuſtom. Upon applying the 
reaſoning in that caſe to the preſent this has all thoſe particulars, 
which attended that: which explains the meaning and nature of the 
act, and is a corroborating evidence together with his not delivering 
over the ſecurities to the daughter, that he intended to retain the 
intereſt of it during his life. 


Then this 5000 /. falls into the bulk of the perſonal eſtate; and 
as to the teſtamentary part muſt go according to his will; as to 
the other moiety, the cuſtomary part, it belongs to the huſband in 


right of his wife. 


But it muſt ge to the maſter to ſee for a proper ſettlement upon Huſband on 

her; which has been the general rule. The only objection thereto _— oy 
F 4 : a wife's fortune 
is, that here are other proviſions for the wife's ſeparate uſe ; but muſt make a 
that is not a reaſoning, to which I can give way: for there are ſettlement. 

| ſeveral caſes, where there are ſettlements by huſbaud on wife, and 

before marriage, yet if a great acceſſion afterward comes, the court 
will not ſuffer him to exhauſt great part of the wife's property not- 
withſtanding thoſe other ſettlements before, and much more fo 

where there is no proviſion ; let the Maſter therefore ſettle it. 


In City v. City, 2 Lev. 130, the cuſtom was tried upon an iſſue. 

I cannot conceive how that could be: nor do I know what to 
make of it. Levinz, though a good lawyer, was ſometimes a very 
careleſs reporter, e . 
| 2 I 
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I make this decree for the ſake of the precedent ; for I do not 
| know, if one was to allow of theſe diſpoſitions, how fa they might | 
go, though done with a-very * intention. | 


Caſe 20. 1 ver /us 3 June is I755. 
Bill of review. Decree having been made at the Ros in 1743, but not 
' A ſigned and inrolled, a bill of review was brought for matters 


exiſting before: but no _— to ae or 1 


Jobn Moore, nephew and one of the's executors of Charles Moore, 
was made party to the former bill as executor, and, as the plain- 
tiffs infiſted, ated as executor, and ought to be decreed to account 
in that cauſe for ſo much of the eſtate of teſtator as had come to 
his hands, it now appearing (which was not then known) that 
25000. part of the mortgage-money had come to his hands before 
the putting in his anſwer in that cauſe, He was not decreed to ac- 
count, and therefore refuſed to account under that decree ; and, 
that that ought to be now ſet right upon this diſcovery, relief was 
prayed againſt him as executor named in the will, though he never 
proved it, (but a power was reſerved to him, when the others proved 
it, to come in and prove at any time), or as truſtee of part of the 
perſonal eſtate of teſtator, which he was in the mortgage; and next 
that he might be called to account as a debtor to the eſtate by having 
aQually received the money (as he now admitted) from the mort- 
gagor before his anſwer in the original cauſe, | 
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In general this demand aroſe from hence; that there were three 
1 legacies given by the will of Charles Moore, one of 10007. another 
Wil. of 1000/ which were to be paid at twenty-one or marriage, and 
1 another of 5001. by another clauſe and charged on the freehold and 

j copyhold eſtate of teſtator; which copyhold the teſtator ſurren- 
dered to the uſe of his will in 1706 ; that was preſented in 1723, 
and by his will deviſed to his grandſon, provided he ſhould pay to 
his three executors 5001. to be paid in two years after his deceaſe ; 
and that the intereſt thereof and of another ſum ſhould be paid 
to the maintenance and education of the children of Henry Moore, 
and the principal to be divided among them as the executors 
thought fit 
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Two objections were made againſt Jahn Moore's accounting 
as to theſe ſums: that he was accountable only to the execu- 
tors, who proved the will, he himſelf never having proved or 
acted : but if he was to be called to account by the legatees, it 


was not proper in this way by ſappromental _ in nature of a 
2 | 5 | bill 
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bill of review with new matter; but only by original bill charging 


him with colluding with the executors to defraud, or that the 
executors were inſolvent and that it was not proper to let the 


eſtate come to their hands. The only foundation to decree him 
to account as executor is meddling in the adminiſtration ot aſ- 
ſets, of which here is no averment. If an action lays againſt an 


executor, who pleads a co-executor, and does not aver he ad- 
miniſtered, plaintiff may demur. A debtor happening to be made 
executor, and refuſing to act, was not charged as executor but 


as debtor: though upon a ſpecial caſe charged and proved of in- 


ſolvency of executor and colluſion, the debtor will be decreed 
to account originally. If he is then to account as debtor to the 


eſtate, he muſt have allowance for payments by him to the execu- 
tor; and if they are good payments, his being named executor | 


does not charge him with adminiſtering. The executor might ſue 
him; and then he may pay without ſuit. The executor is the pro- 
per perſon to receive. If ſeveral truſtees join in a receipt, and 
one actually receives, he is only liable in accounting. As to ex- 
ecutors it is ſo to a certain extent different between creditors and ex- 
ecutors: both joining in receipt, or one receiving and paying 
over to the other, both are liable in point of law, and therefore 
liable here; becauſe courts of equity found the rule eſtabliſhed 
at law, where courts of law had concurrent juriſdiction, and there- 
fore could not vary it : but in accounting between them and le- 


gatees or perſons intitled under the ſtatute of diſtribution, they can 
only account in this court, and are conſidered merely as truſtees. 


1 Mil. 241. 1 Sal. 318. He muſt then have ſuch allowances, 
and account in the capacity he was originally liable to the teſtator, 


as his truſtee or debtor, not as executor. 


Next as to the 500/. whether the plaintiffs could affect the 
copyhold eſtate therewith in equity; both the mortgagee and the 
grandſon, owner of the equity of redemption, inſiſting that the 
teſtator was only tenant in tail of this copyhold, which could not 
be barred by ſurrender to the uſe of the will; eſpecially as that 
ſurrender was not well preſented ; for not being preſented until 


ſeveral years afterward, ſeveral courts intervened, and ſo it was 
not the next court. But ſuppoſing it not intailed, or the intail 


barred, yet the eſtate has borne its burthen in this cauſe, conſequent- 
ly there is no ground to affect it; for that Thomas Moore, one of 


the executors, entered on the lands, poſſeſſed them ſeveral years, 


received the rents and profits, and became inſolvent. 


LorxD CHANCELLOR. 
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This is not a proper bill of review, but is brought upon the Improper bills 
foundation of that order I made Ocfober 17. 1745. Though 


of review put 
under the like 


Vor, 3 | bs N a bill reftraintas the 
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Others: hut 
chere muſt be 


etition to re- n : yy . 
1 time of making the decree, but diſcovered and come to know- 


 hearorappeal, 


CASES Argued and Determined 
a bill of review could not be brought upon a decree ſigned 


and inrolled for new and ſupplemental matter in being at the 


ledge afterward, without leave of the court and making depoſit 


of 50 J. yet, if the decree had not been ſigned and inrolled, they 


had got into a way of ſupplemental bills in nature of a bill of re- 
view at large without depoſit or leave of the court at all, and 
then brought a petition to rehear or appeal. This was growing 
into abuſe; and ſeveral of them were brought for vexation. To put 


theſe improper bills of review under the like reſtraint as the 


other, was that order: but then it is abſolutely neceſſary to have a 


petition to rehear or appeal to bring the former properly before 
the court, Here is a ſupplemental bill in nature of a bill of re- 


view with leave of the court before the decree was ſigned and in- 


rolled, upon making ſuch depoſit as is required; but without 
any petition to rehear or appeal; which I muſt have, before I 


can enter into it or make a variation, One reaſon of making that 


order was, that men were at a great expence obliged to ſign and 


iorol ; which was abſurd. But bere is more than matter of 
form: there is matter of ſabſtance. The rule upon a ſtrict and 


proper bill of review is, that the decree can be varied only upon 


ſuch errors as are complained of, whether errors on the face or 
errors of injuſtice,, upon this new matter on the real merits of 
the caſe; unleſs any conſequential matter ariſes; for if there is 


a conſequential direction, the juſtice of which depends entirely 
upon the variation made; the court may vary that conſequential 
direction in favour of juſtice; and that is the practice in the 
Houſe of Lords, who will vary a decree in favour of the reſpondent 


in any matter conſequential to the relief they give to the appel- 
lant. It is the ſame on a bill in nature of a bill of review: but 
that is not ſo at the Rolls. If thers had been a petition of appeal, 


that cauſe would be entirely open: but the cauſe ſhall not go off 
for that, but before I pronounce my decree, they may prefer ſuch 


a petition. - : 


Tuly 8, 17 55, His Lordſhip pronounced his decree. 


This cauſe ſtood over not ſo much for doubt (unleſs as to a 


particular point) as to make the proceedings regular; that is, 
that a petition of appeal might be preferred ; which has been done 
and the decree now muſt be all taken as of this day. 


The matter before the court is upon a new bill, partly ſup- 
plemental in nature of a bill of review with new matter ſaid to be 
exiſting at the time of the former decree and diſcovered' fince, and 
partly original as againſt the Mortgagee, and on petition of appeal 
from the Rolls; all of which are diſtinct. Og 
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Firſt to conſider the relief prayed by the ſupplemental bil] Account. 


a . | Truſtee ard 
againſt the nephew, who is ſeveral ways attempted to be called es toe 


to account ; and certainly in ſome. ſhape the plaintiffs are intitled proving the 
will, but re- 


1 have this part of the perſonal eſtate of the teſtator applied ac- ceiving truſt 


cording to the will. I am of opinion, that neither of the ob- money, may 


jections made is a ſufficient anſwer againſt his being called to ac- be called io 
account, but 


count. 1 do not go upon this ground 1n directing an account © ELSE 


againſt him, his being a truſtee of part of the perſonal eſtate and tor ; and have 


the truſt-money coming to his hands after the teſtator's death, proper allow- 
0 ; ances before 


which makes him debtor to the eſtate ; that that is ſufficient to e mu. 


call him -to account as executor, or that he 1s for that reaſon to The executor 
be conſidered at law or in this court as acting as executor ; for the 


n or adminiltra- 
8 — : ſt tor is the pro- 
every man happening to be truſtee in a mortgage, or truſtee as per perſon to 
to part of the perſonal eſtate, and happening to be named ex- call him to ac, 
ecutor in the will, will not be able to diſcharge himſelf from it : any Arie 
that would be carrying it much too far, Nor do J lay it down as ax to him. 


a general ground, that every one truſtee of part of the per- 


ſonal eſtate of the teſtator, may in that reſpe& only be called 


to account by a particplar pecuniary legatee ; for that would be 
carrying it too far. Such truſlee is proper to be called to ac- 
count by executor or adminiſtrator ; which is a diſcharge as to 
him, if he fairly accounts; and he is not liable to every creditor 
or legatee. But yet this caſe is under very particular circum- 
ſtances; that when made executor, he never renounced, but the 
other two executors proved the will; he was made a defendant by 
thoſe legatees to have a general account of the perſonal. eſtate ; 


and he now admits by his anſwer, that before he put in the ori- 


ginal anſwer, he received this whole 2 500 J. and the intereſt due 
on it upon the mortgage. I think he ought to have diſcloſed that 
by his anſwer ; he ſhould have gone on, as he does now, that he 
had received. that part of the teſtator's perſonal eſtate. If he had, 
the court would have decreed him to account for that part come 
o his hands; for when an account is decreed, where there are ſe- 
vecal parties in different rights, all having received, ate according 
to the common courſe of the court decreed to account, though 
not named executors or in that right, But on another ground, 
if this matter had been diſcloſed, he ſhould be then decreed to 


= account, that he was debtor to the eſtate and named executor in 


the will, which is a releaſe of the debt; and this whether he 
proves the will or not; for his co-executors cannot ſue him, or 


have an action at law againſt him for this demand; it is ex- 


tinguiſhed by making him one of his repreſentatives; and if 


it ſhould be ſaid, that the other executors might ſue him at 


law, as he does not prove, they may, but he might come 
in when he would, becauſe of the power reſerved to him 


to come in and prove at any time : therefore if this ſpecial mat- 
ter had then appeared, I am of opinion, that he was proper 


* 
* 
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to be called to account. The next conſideration is, whether it 
is proper by bill of review in this way or by original bill? I am 
of opinion, it is proper by bill of review; for if this matter 
now charged and ſhewn againſt him did exiſt at that time (as it 
did) and if upon the other head it would have been a ground to 
have directed him to account in that cauſe, had it then appeared, 
the conſequence is, that he is liable to be directed to account on 
this bill in nature bf a bill of review with this cew-matter, which 
exiſted then, and has been fince diſcovered. The only queſtion 
is in what ſhape; whether to be charged with all this money 
and intereſt, or to have the allowances he claims of ſums paid by 
him to the acting executors, This is not ſufficiently ripe for me 
to determine; becauſe the circumſtances of it do not appear; 
theſe allowances will be proper before the Maſter ; for under cer- 

tain circumſtances he may be allowed, under others not. It is 
true, that he, ſtanding truſtee in this mortgage for Charles Moore, 
owner of the ſurplus of the morigage-money, might have paid 
to the teſtator part of this original money, and would then ſtand 
in place of teſtator as to ſo much az he pan off; and if done to 
the teſtator, it could not be objected to: but it is different, 
when he pays it to the executor; for any circumſtances that 
might make a devaſtarit, and the executor becoming inſolvent, 
might vary the determination: ſo payment to the executor ſhould 
go to ſink the intereſt before the principal, though paid other- 
wiſe by him. But all that is proper before the Matter, and I will 

reſerve the conſideration of intereſt and coſts until that account 1s 
taken, 


Appeal. Another matter ariſes on the words of the former decree, and 
4 is now properly before me on the appeal (as the decree at the 
ether reſi- 
duary legatees Rolls is not ſigned and inrolled) which is an error complained of 
paid by execu- in diſmiſſing the bill with coſts as to the account prayed of the 
ror ſhall re ſurplus of teſtator's perſonal eſtate. I own, I cannot conceive 
fund to lega- 
tees who were NOW that came to be directed, when the next clauſe directs a ge- 
not to be paid neral account of the perſonal eſtate ; ; and that part of the decree 
immediately. muſt be reverſed to make it conſiſtent, The conſideration is, 
how far there is a right to call on the fduary legatees to pay back 
money they have received as to the ſurplus from the executors 
on account of the perſona] eſtate ? That is hard after ſuch a 
length of time and no proof of fraud. I do not doubt, but that 
might be done as to debts: but here is ſomething particular in 
this caſe; ; all theſe three legacies were to remain in the hands of 
the exccators. and not then to be paid. Were the refiduary le- 
gatees neceſſarily to wait until all theſe particular legacies be- 
came payable, before they received a voluntary payment from the 
executors ? It is hard to ſay that: the teſtator has truſted the 


executors with this money in their hands, they have not. 


"4 


in the Time of Lord Chancellor Hazpwicks, 


bot 


Next comes the point as to the 500 J. with which it is inſiſted, Copyhotd. 


this copyhold is chargeable, which muſt be conſidered as to the 
mortgagee and as to the grandſon owner of the equity of redemp- 


Intail of copy- 
bold barred by 
ſurrender tho' 


tion; it is to extend this decree for the ſale of the copyhold, and to uſe of the 


to apply the money ariſing by ſale, and that the mortgagee may 


will only, 
where no in- 


Join therein as having taken his mortgage with notice, &c. The dance of bar- 
queſtion is, whether the plaintiffs can affect this in equity? I am of ring by reco- 


of opinion there is no ground in a court of equity to affect the mort- 


gagee, but ſufficient to affect the owner of the equity of redemp- To thew a 


tion. As to the great objection made to this; that there was in fact 
an intail of this is plain: but as to the cuſtom for creating an intail 


cuſtomary e- 
ſtate tail it is 
neceſſary to 


in this manor, that is not made clearly to my ſatisfaction, All the thew remain- 
books ſay (except thoſe which go on the patticular notion, that co- ders over, or 


pyhold eſtates may be ſurrendered in fee vel alter, &c.) that it takes 


long enjoy- 
ment, ſo as 


in all kind of eſtates, lefler as well as greater. But that is not ſa- to exclude « 


tisfactory; for it is hard to ſay that will take in a particular kind o 
eſtates under the fat. Weſtlminſt. 2. formed and created only by that 


ſtatute ; it is ſtrong to ſay that, though there are caſes that go ſo far. 


Others ſay, that before the fat. de donis there might be a cuſtom to 
create eſtates tail in manors; ſor that what was done by the ſtatute, 
might be by the cuſtom : but then that is a particular cuſtom not 
ariſing out of the general cuſtom of tenures capable of being ſur- 
rendered in fee vel aliter, Sc. All the books upon this ſay, that 
it is not ſufficient to ſhew, that lands have been granted to men and 
the heirs of their bodies ; but to ſhew that by cuſtom an eſtate tail 
might be created, you muſt ſhew that there have been ſurrenders in 


tail with remainders over, (for otherwiſe that may be a fee ſimple . 


conditional) or that the lands had been enjoyed for ſuch a length of 
time, have gone ſo long in a courſe of deſcent according to the 
limitation, as to exclude the ſuppoſition of a fee- ſimple conditional. 
Nothing of this is proved: but ſuppoſing there was, here is a ſur- 


render to the uſe of the will, and that is infiſted to be ſufficient to - 


bar it. I think that eſtates tail in this manor may be barred by a 
good ſurrender; for upon this point, concerning which there is a 
ſurpriſing variety and diverſity of opinion, I have always thought, 
that where there is a manor, in which copyhold might be intailed, 
either by ſpecial cuſtom, or by that general doctrine of a ſurrender 
in fee vel aliter, &c. if atuſtom did not appear to bar by recovery 
in that manor, they might be barred by ſurrender ; becauſe other- 


wiſe it would create a perpetuity, and make eſtates unbarrable ; and 


that was the opinion of Lord Cowper in White v. Thornborough, 2 


Ver. 705; and there have been caſes at law that way; and ſo are 


the modern caſes: though the old caſes are both ways, and, I be- 
lieve, moſt of them the other way. But here is another point, that 
Vor. II. BS e „ this 


f fee ſia. ple 
conditional. 
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this is a ſarrender only by tenant in tail to the uſe of the will, and 


therefore ſuppofing a common ſurrender parting with the eſlate 
cCould do it, yet this parting with nothing until death, here the de- 
Aſcent in tail ſhall be preferred. "This came in queſtion, i in C. B, 
Paſ. 17 50, in Carr v. Singer; where three judges againſt Willes C. 
-F held, that a ſurrender to the uſe of a will was ſufficient to bar 


the eſtate-tail. They ficſt held, that a common furrender would 


bar the iatail of copyhold ; for there was no cuſtom of barring by * 
recovery; and next that a ſurrender to uſe of a will would. There 
Jaac Singer died in 1746, without iſſue, ſeiſed of the copyhold 
premiſes as tenant in tail general by virtue of an intail created by his 
father to himſelf and the heirs of his body upon his wife, The 
-ſon had fix fiſters, one of which was leſſor of the plaintiff. There 
was a cuſtom admitted for intailing lands. In 1746 the ſon was 
admitted to hold to him and his heirs in tail; ſo that he was admitted 
in tail ſecundum formam dont; and, at the ſame time he was ad- 
mitted, ſurrendered thoſe premiſes to ſuch uſe or uſes, as he by 
deed in writing or will in writing ſhould direct, limit, or appoint 


| 0, 


according to the cuſtom. He declared only by his will; and devi- 


ſed the copyhold in-queſtion to one of his ſiſters, paying 50 J. apiece 
to the reſt; © but if I have no power to deviſe and diſpoſe of this 
ee eſtate, I revoke thoſe legacies of 501” which ſhews, he doubt- 
ed his power to do ſo. One inſtance was found of a ſurrender to 
bar an eſtate tail; but under that ſurrender it did not appear what 
had been the enjoyment: that therefore was nothing; and it was 
found in the cauſe, that there was no inſtance in the manor of a 
common recovery barring eſtates tail. So it is here; and the que- 
ſtion there was, whether the intail-created by the father is or is not 
barred by the ſurrender by the ſon and his deviſe, The judgment 
Was, that the ſurrender to uſe of the will did well bar the 
ellate tail. This goes a great way; and upon this foot only 
I ſhould be fully of opinion, that by the ſurrender to the uſe of 
- will the eſtate tail was well barred; and if one was to examine 
t, (which there is no occaſion to do, as there are theſe authori- 
lie) there is a ſtrong argument for it; for a ſurrender to the uſe of 
any other perſon paſſes the eſtate; and ſo it is in a ſurrender to the 
uſe of the will: for the eſtate paſſes by the ſurrender, and then comes 
within the ſame reaſoning. But another objection is, that this ſur- 
render is not well preſented. By the general cuſtom of copybolds 
Surrender by 2 ſurrender ought to be preſented at the next court, as appears from 
generalcuſtom I. ord Coke: but by the ſpecial cuſtom. of a manor it may be preſent- 


of copyholds ed at any ſubſequent court. What is the cuſtom here does not 
to be preſented 


at next court: 
bur way by der is void. Therefore after all that has paſſed, and this un- 


{ſpecial cuſtom 
Le preſented Certainty, this is a reaſon why 1 Wa not give relief againſt 


at a ſubſe- | 1 | „ $0 


quent, 


appear : that is not a ground for me to determine that the ſurren- 
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ehe mortgagee upon this point; and it is greatly ſtrengthened by the 
other point, that this land had borne its burthen. Thomas Mcore 
was truſtee in poſſeſſion, and receiving the rents and profits, if he 
receives ſufficient to anſwer. the charge, in general caſes the land is 
diſburthened; for you ought to have looked out, and muſt reſort to 
the truſtee and compelled him to execute the truſt; and then ſhall | 
not come againſt tne land again. This mortgagee ſaw the truſtee Truſtee in 
all the time in poſſeſſion, and therefore had reaſon to think the e- Poſſeſion be. 
5 . coming inſol- 
ſtate had borne its burthen ; this is therefore a-corroborating reaſon vent, mortga- 
not to affect him; nor will I at this diſtance of time direct a trial. gee may ſay, 
As to the owner of the equity of redemption it is true, that theſe ny e 
points might concern him as well as the mbrtgagee ; and another then, and is 
point has been mentioned that might concern bim, that he has a not affected: 
legacy by the will, and ſhould be put to his election: but dag anne, 
that is out of the caſe, for unleſs he had his legacy, I ſhould of the equity 
not put to election. If a man intitled to an eſtate not well aps Ao 
deviſed from him by will, but by the ſame will has a legacy given e 
him, and a power in the will to a truſtee for him during his mino- to election by 
rity; it 1s-paid to the truſtee; but if he loſes that legacy by failure LO id 
of that truſtee, and receives no ſatisfaction for it, I will never carry ales 8 
that rule in Noys v. Mordaunt to that extent, as to put him to make ver paid to 
his election merely becauſe the truſtee received that legacy for him i. 
during his minority. But it is not within Noys v. Mordaunt, for he 
was not owner at the time: the eſtate tail deſcended to his father, 
Who might bar him; but, becauſe he has has not barred, ſhall you 
be put to your election, when you had not that option at the time? 
But he has ſubmitted to ſell, and does not complain of it; and 
therefore there is no ground to enter into that point as to him; but 
as to the doubtful point as to the ſurrender it is juſt as to him, that 
the decree ſhould ſtand as to the ſurplus of the money. As to the 
other point he defends himſelf by, that his eſtate has borne its bur- 
then; there is no ground for that, although the mortgagee might 
ſay ſo; as to whoie mortgage there is no ground to relieve : but 
the defendant the grandſon, as to the ſurplus, is liable to anſwer 
the principal and intereſt, that ſhall be found due for the legacy of 
500 J. | | | | 


Carr on Demiſe of Dagwel verſus Singer, 


May 25, 1750. | Caſe 210. 
| ; PR This caſe is 
In C. B. cited in the 


PS | | | | foregoing. 
: Edlen MENT. Verdict for defendant as to part, and for 
| plaintiff as to part. The verdict for the plaintiff was the ſub- 
ject for the opinion of the court, = 
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Intail of co. ; Yaac Singer died OF, 30, 1746, without iſſue, ſeiſed of the 
3 premiſes in copyhold as tenant in tail by an intail created by his fa- 
to uſe of will, ther to the heirs of the body of the father on the body of his wife. 
1 1 whine The father, beſide J. S. left fix daughters, whereof the wife of the 
<overy or ſur- leſſor of the plaintiff was one. A cuſtom was found in this manor 
render. for intailing copyhold lands. J. S. the ſon was admitted into the 
. premiſes to hold to him and his heirs in tail according to the cuſtom; 
Willes Ch. J. and he ſurrendered into the hands of the lord to ſuch uſes as he 
who * ſhould by any deed under hand and ſeal atteſted by witneſſes or by 
ui. ax) we laſt will or writing ſo atteſted limit or appoint, He made his will 
out a cuſtom, deviſing the cuſtomary meſſuages and premiſes in queſtion, which 
3 he had ſurrendered to the uſe of his will, to one of the defendants. 
Silas. Upon the rolls of the manor there was found one ſingle inſtance of 
a ſurrender to bar an eſtate tail; but it did not appear what enjoy- 
ment was under that ſurrender : and no inſtance was found on the 


rolls of a recovery ſuffered to bar eſtates tail. EE, 


The caſe having been twice argued, the court taking time to 
conſider now delivered their opinions, | TIER 


Birch, J. 


The queſtion is, whether the eſtate tail, created by the father, 
is or is not barred by the ſurrender by the ſon and the deviſe in 
purſuance thereof. As it is admitted, there is a cuſtom in this ma- 
nor for entailing copyhold lands, it muſt be admitted, there is 
ſome method to bar ſuch intails; or elſe there would be a perpe- 
tuity, which the law abhors: and I think, this ſurrender is a 

ood bar to this intail. Three methods of barring were men- 
tioned. Firſt, by recovery in the Lord's Court, Secondly, by 
ſurrender. Thirdly, by - forfeiture and re-grant; of which laſt. 
kind inſtances are found in 5 Sam. 422. 2 Keb. 127. 1 Sid. 314. 
Sti. 4.52. but all thoſe caſes are reſtrained to the manor of Wake- 
field in Yorkfhire : therefore this method of barring may be laid 
out of tie caſe. As ta the recovery it muſt be egreed, that 1 
Roll. Ab. 506. B. 2. tenancy in tail of copyhold may be barred 
by common recovery without cuſtom. Mo. 637. by ſpecial cuſ- 
tom. Cr. E zo, 391. otherwiſe, and for a conſiderable time 
theſe recoveries ſeem to be looked on as diſcontinuances only, 
few ancient caſes going ſo far as to hold them to be bars without 
ſpecial cuſtom, In Snow v. Cutler, Ra. 162. it was held by Keel- 
ing and Twiſden, the recovery of copybold doth not dock the re- 
mainder without cuſtom. $So-1 Lev. 136, where all the judges 
agreed, that if it was an executory deviſe, it was not barred by 
recovery according to Pell v. Brown ; much leſs in caſe of copy- 


hold 
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hold which is not barred without cuſtom. Comparing together 
theſe caſes and others in Dan. 192. the effect of a recovery with- 
out cuſtom upon eſtates tail is plain, and is out of the preſent 
caſe; and conſequently the furrender muit take place. This is 
the only method of barring copyhold intails remaining to be con- 


ſidered; and it ſeems the eaficſt and moſt natural way; a ſurren- 


der ſeeming the foundation of copyholds. But it is ſaid, that a ſur- 
render without a cuſtom is no bar, according to Co. Lit. 60 B. 
Suppoſing a recovery without a cuſtom works not a bar according 
to Snow v. Cutler, and can only make a diſcontinuance, a ſurren- 
der muſt be a bar, But there has been one inſtance in this ma- 
nor, which has a tendency toward a cuſtom ; becauſe a cuſtom 
| begins firſt by a ſingle inſtance, as in the caſe of a carrier, and is 
often taken in a reſtrained ſenſe, not neceſſarily importing time 
out of Pn. In Cr. E. 484. ſurrender by tenant in tail of a 
copyhold makes a diſcontinuance. Indeed it is difficult to recon- 
cil- the caſes on this head in the ſame book. In 148 ſurrender is 
221d no diſcontinuance without cuſtom : but that ſeems wrong, 
for ſurrender by cuſtom is admitted to be a bar by the cuſtom ; 
therefore one would think, that according to 484 it muſt be a 
diſcontinuance without cuſtom. In 2 Yer. 583 and in 702, Lord 
Cowper's opinion is that where there is no recovery by cuſtom, 
a common ſurrender will bar the intail. But it is objected, that 


though in ſome caſes a ſurrender might bar a copyhold eſtate 


tail, yet this ſurrender to uſe of the will ſhall not becauſe it 
paſſes nothing; and he might do what he would with it, This 


is indeed like al other caſes depending on wills, that nothing at 


the time of mak ing paſſes; no immediate intereſt until death | 


of teſtator : but if not prevented by any intermediate a&, the 
interdſt certainly paſſes at his death: and there is no caſe making 
a diſtiaction between a ſurrender taking effect immediately and 
further taking effect at the death. Wherever there is a cuſtom 
to ſurrender, which will bar an eſtate tail, it is always held, that 

a ſurrender to uſe of the will will bar the intail alſo. There 
are therefore but few caſes, where a recovery without a cuſtom 


is held a bar. Even in 1 Roll. Ab. there is a Dubitatur, In 


many caſes in CV. E. ſuch recovery is held only a diſcontinu- 
ance. In 2 Ver. a common ſurrender will do where there is 
no particular method in the Lord's court; and a recovery with- 
out a cuſtom is of no force; and as in this caſe it appears, there 
is no ſuch cuſtom, and in fat no recovery at all, the conſe- 
quence is, that a ſurrender will bar the intail, of which there 1s 
one inſtance. It is proper to eſtabliſh this method by ſurrender ; 
and the rather as Chancery has a concurrent juriſdiction with all 
courts in theſe caſes, frequently conſidering how far a ſurrender 
ſhould be ſupplied, Sc, This method alſo tends to the ſecurity 

Vor. II. 7 ©. and 
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and the quieting the title and poſſeſſion of the copyholder : but a 


recovery, if examined into, would be found very inconvenient in 
ſome reſpects, as in 1 Ver. 368. in this method it is hardly poſ- 


ſible to miſtake, The verdict therefore for the plaintiff ought to 


be ſet aſide. 


Burnet, J. 
I muſt concur in that opinion. The whole of the caſe comes. 


to this. Here is a manor, in which cuſtom has eſtabliſhed the 


intailing -of copyhold, and no method of barring ; for one in- 
ſtance ſo modern will not weigh with me; and an inſtrument with- 
out enjoyment is not an inſtrument. I will conſider it in the 
light it was at the bar. Firſt whether recovery without cuſtom to 
warrant it will bar? Next, whether ſurrender without cuſtom 


will? Laſtly ſuppoſing a ſurrender will, whether this kind of 


ſurrender will have that operation? But it is neceſſary to pre- 
miſe, what will not be diſputed, that neither the cuſtom nor 
the flat. de donis alone will eſtabliſh it, but both muſt co-operate, 
and will then produce a regular intail of copyhold; for which 
might be cited Co. Lit. 60. B. and 3 Co. 8. for it was once exa!'a 
qucſtio. Next it will be admitted, that a cuſtom intailing will be 
void, if there is no method of barring; and therefore the law 


will introduce a method of unfettering that eſtate: nor can an 


eſtate tail be granted on condition not to bar it. Co. Lit. 224. 1 
Ven. 322. It was contended, that as this ſurrender was to take 
place ex neceſſitate, there might be intended a way by forfeiture 
and regrant ; which not being ſtated in the caſe, the court will 
never doubt of what is not ſubmitted to it: but if we were to 
enter into that, there would be a great deal of doubt as to the 
validity of that cuſtom : and it is certain, that all the caſes there- 
of relate to a particular manor. That, which is ſubmitted to 
the court, is, without a cuſtom which is the proper way, reco- 
very to ſurrender. To conſider therefore the firſt point: there 
are two books, for which I have great eſteem, where it is laid 
down rather as an opinion than a relolution, that fuch a recovery 
would bar. In Kitebin 176, and 178, it is his reaſoning and de- 


| livering his own opinion, not the determination of any court, 


1 Roll. Ab. 506. goes further: he ſeems to chalk out ſome me- 
thod, he thought would do it, and mentions a dubitatur. That 


caſe was before Rolle's time, and does not depend on his own col- 


lection, but muſt be ſome note he received; and in the next term 
44 and 45 Eliz. the ſame court did not look on Morris's caſe 
as a reſolved caſe, But the opinion of X77chin and of Rolle, if it 
ſtands, muſt ſtand, on what is in Lit. ſec. 76. that plaints in 
nature of a real action may be in the Lord's Court: but it will 

| not 
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not therefore be certain, that a warranty could be annexed to ſuch 
an eſtate, and conſequently that there can be voucher and re- 
compence in value, which is the foundation of barring in com- 
mon law courts. If no warranty could be annexed, it can only 
work a diſcontinuance, . which will not avoid a perpetuity; be- 
cauſe there may be a re-continuance of the eſtate-tail; and this 
point is doubted by ſeveral authorities. The remedies of parlia- 
ment were not of ſuch eaſy acceſs as of late years. The neceſ- 
ſity of a trading country making the fat. de donis a general incon- 
venience with relation to the power of not alienating, the courts 
here introduced a complete remedy, the legiſlature an inadequate 
one, not perfect as to the remainders, though abſolutely good as 
to the iſſue in tail. The courts here built feigned recoveries 
. upon the foundation of real recoveries in real actions: and it 
ſeemed hard, that leſſer people ſhould not have the ſame power 


of transferring their eſtates of copyhold (which was only a baſe 


ce originally) as the greater had. In proceſs of time, when 
common recoveries were confirmed and moſt favoured, there 
were ſome manors, in which cuſtom had introduced a new me- 
thod of barring ; which was the occaſion of a litigated queſtion 
in the time of K. H. 8. and purſued in the time of Q Elia. 
The firſt caſe was 27 H. 8. Bro. Tit. Recovery in value, Pl. 27. In 
Dy. 373. the court inclined, that a recovery in the court of ancient 
demeſne would work a diſcontinuance. Then comes Dell v. Hig- 
den; which is the firſt caſe, where dubitatur. In Mo. 358. it is 
miſtaken; for he gives it as a bar: whereas in Cr. E. 372. adjur- 
 natur, In Co, Entries 2066, is the whole of that caſe; and Coke 
ſays, he looks on it only to work a diſcontinuance, 1 Roll. 
Ab. 634 ſays, Coke was miſtaken, for that it is rather a bar, upon 
the ftrength of Marris's caſe. Cr. E. 380. the court agreed, it 
Was a diſcontinuance : but not whether it was a bar or no. Cr. 
E. zl. held it a diſcontinuance, but that it could not work a bar. 


In Cr. El. 907. this would not have been reckoned as a point of 
doubt, if the court were conſcious of ſuch a judgment in Mor- 


ris's caſe juſt before. In Mo. 753. there is a dictum: but it might 
as well have been ſaid, whether a grant of tenant in tail would 
work a diſcontinuance, for undoubtedly a ſurrender could paſs 
nothing, but what the tenant could convey, and could na more 
work a wrong, than where a thing paſſes by grant. It is there 


faid indeed, there might be a recovery in the Lord's Court, which 


will bar the intail, but not whether there was a cuſtom for it; 
for I admit, it might be, if there was ſuch a cuſtom, Cr. E. 391. 
being directly contrary to Morris's caſe, ſo ſhortly mentioned in 
Rolle, and Cr. E. goy. being the next year to Morris's caſe, it ſeems 
to ſtand on the old books vexata quœſtio, of which there are great 


opinions either way ; Kitchin and Rolle againſt Croke and Coke and 
later 
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later authorities; the firſt of which is Cr. C. 42. which was the 
__ only caſe, where that point came under confideration of the 
court ; the next is Snow v. Cutler ; upon the ſtrezgth of which 
and of ſome authorities, I ſhall mention under the next head, a 
recovery without cuſtom to warrant it will not be a bar to an in- 
tail of copyhold. The next queſtion is, whether a furrender 
will; as to which there is Co. Lit. 3 Co. 8. 1 Brownl, 1 So. 
288. Indeed in Skzn, 307, the words of Holt are general : but 
I will underſtand them in the reſtrained ſenſe in $ho, This opi- 
nion, that where there is no recovery by cuſtom a common ſur- 
render will do, is mentioned by Lord Cowper in 2 Ver. 583. 
which indeed was not the point he needed to have conſidered: but 
though this is an opinion only, his next determination 2 Ver. 702. 
is delivered as a judge upon the very point in judgment, My 
opinion therefore is, that the ſame rule muſt hold, that a ſur- 
render of . copybo! will be a ſufficient bar of the intail, where 
there is no recovery by cuſtom to bar it. As to the third point 
according to 1 Baul. 200. and many other cafes, I can confider 
the will only as a declaration of the uſes of the ſurrender. 'The 
will is the ſame as if it had been inſerted by matter ex poſt facto 
in the ſurrender, and will have relation; which is determined in 
a caſe of a ſimilar nature. Co. Lit. 59. B. and Cr. J. 199, 200. 
This ſurrender therefore is a good bar of the intailed copyhold ; 
and conſequently the whole verdit mult be entered for the de- 


| fendant. 


Milies Chief Juſtice. 


I am the leſs concerned at differing 3 in opinion in thi preſent caſe, 
[i | becauſe, tho" I cannot concur in the point of Jaw, yet I think the 
i; ; opinion of my brothers attended with leſs inconvenience than mine; 
1 h therefore am glad it will prevail: and I differ but in one point. 1 
| agree, that an eſtate tail in copyhold is not created by cuſtom, but 
ih cuſtom, co-operating with the ſtatute ; and agree, that if it may be 
; | created by cuſtom, ſome way to bar it muſt be found out to pre- 
it! vent a perpetuity. Whether the cuſtom will be void, if there is 
tf | no method of barring, I doubt. I agree alſo, that a ſurrender will 
it bar ſuch eſtates, if there is a cuſtom for i it, according to the expreſs 
fl | words of C. Lit 60. and Lord Coke would never have ſaid, that 
[| if an eſtate may be created by cuſtom, a ſurrender by cuſtom will 
| bar it, if it was then eſtabliſhed, that a ſurrender without a cuſtom 
nt -- will bars: his opinion therefore muſt be, that there muſt be a cu- 
it | ſtom to make a ſurrender good. If there is no other way to bar, 
i ©-1 I admit, a ſurrender would without a cuſtom from necefſity to avoid 
ih a perpetuity: but if there is a way of barring, there is an end of 
1 that queſtion, Forfeiture and regrant is not an \ adequent argument, 5 
14 that there is no occaſion for a ſurrender, I will not enter into that, YL 
1 1 VVV becauſe 
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becauſe it is not before me, but ſhould at preſent rather think, 
that if there was a manor, in which ſuch a cuſtom exiſted, that 

cuſtom would bind all the parties, and that might be a good way 
of barring: but although without a cuſtom it might be a bar, it is 
not ſuch a method as will preclude the other, becauſe not in the 
tenant's power; for unleſs there be a cuſtom, if the lord will not 
conſent, it cannot be done, and is therefore no method at all. I 
agree alſo, that if a ſurrender will bar, this ſurrender to uſe of the 
will will do it. It is objected thereto from the abſurdity that 
would follow in other caſes, which I do not concern myſelf about ; 
as that if tenant in tail can bar, it muſt be by ſome act in his life, 


Whereas a will cannot take place until after death, and the ſurren- 


der and will making but one conveyance the ſurrender operates not 
until after death, and then it is abſurd to ſay, a man can bar, after 
he is dead. That has already received an anſwer; and further, 
when there is a will and admittance, that has a retroſpe& to the 


| ſurrender to all intents; and it is therefore a bar from the time of 
the ſurrender, not from the death of the teſtator : otherwiſe a ſurren- 


der to uſe of the will would not bar ſurvivorſhip in the caſe of join- 
tenants. In Co. Lit. 59 6. taken notice of in 3 Lev. 385. are pa- 
rallel inſtances to this. But I cannot think, a ſurrender will bar, 
if there is any other method. If a recovery will do, there is no ne- 
ceſſity of a ſurrender to bar: but there is plainly no cuſtom one way 
or other. A cuſtom muſt be time out of mind; fo that one inſtance 
has no tendency to a cuſtom. I think, a recovery without cuſtom 
will bar; and if fo there is no occaſion for a ſurrender to bar. 
Lit. ſec. 76. Plaints in nature of real action may be in the Lord's 
Court. Kitchin (a book of good authority, and the rather becauſe 
founded on old determinations not advancing fancies of their own) 
is clear, that ſuch recovery will bar, making a diſtinction between 
recovery with voucher and without. Except Cr. E. 391. there is 
no caſe before $n9w v. Cutler, where it is ſaid it will not bar; but 
many caſes, where it is ſaid it will; ſome, where dubitatur. In 
ſeveral caſes it is ſaid, that with voucher they will be a bar, without 
voucher only a diſcontinuance. Cr. E. 3y1. does not appear whe- 
ther with voucher or not. I ſhould rather think it implied from 
Lord Coke's inclination, that a recovery will bar without cuſtom, 
though he has not ſaid it; Conſider the other caſes ſince; but firſt 
as to an objection to theſe recoveries barring from the reaſon of re- 
coveries barrivg in caſes of freehold, vg. the recoveries in value the 
remainder man has, which cannot be in copyhold caſes becauſe to 
the Lord's prejudice ; it is well known to be nothing but a fiction; 
the common vouchee is to make ſatisfaction; and 1 cannot argue 
merely from a fiction, or ſay that a thing, which is a fiction in the 

caſe of freehold, ſhall. be a reaſon why recovery in caſe of copy- 
Hold ſhall not bar. This would be a ſtrong argument againſt bar- 
ring either by ſurrender or recovery with cuſtom, becauſe there is 
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no farixf2Qion ; hebich would go too far: therefore as to the reaſon. 
of the thing there is no objection. I do pay great deference to the 
laſt caſe; though not ſo great as to ſay it is always binding : but 
no deference to caſes is due, without they appear to be the point in 
queſtion : and there was no occaſion in Sx v. Cutler to determine 
that point at all, I cannot look on that as an authority, and much 
| leſs the caſes cited out of Ver. againſt the authority of the former 
| books. I have a great regard for a court of equity, and for Lord 
: Cowper's memory; and if this had been the point in queſtion, 
and ſent by him upon his doubting to a court of law; that indeed 
would have great weight: but there was no occaſion to determine 
that there: nor is Vernon a very exact reporter. I agree with the 
particular method mentioned by Lord Cowper : but this vexata 
guæſſio was not at all conſidered there. As a recovery may be ſuf- 
fered in the Lord's court, I cannot think, a ſurrender will bar: 
but am ſatisfied, that unleſs this comes to be the eſtabliſhed opinion, 
great inconvenience will ariſe to copyholds, and wiſh, the legiſlature 
1 remedy it: pay I hope, my brother's opinion will determine 
: but J cannot think, the law is ſo. The occaſion of this me- 
501 is from the ignorance of ſtewards of copyholds, who know 
not how to ſuffer a recovery, and therefore chule to do it by ſur- 
render. 


My brother 3 OR before his death declared himſelf of opinion 
with my two brothers: therefore. a . verdict muſt be for 
the yetendant. $ | 


Caſe 211. Southby ve Stonchouſe, "Tame 30, 1755. 


. 4 HE daughter of Sir. Mipolas Criſp, being intitled to. a very 
—_ nt Hom conſiderable fortune both real and perſonal; the former of 
Feme covert Which only was now in queſtion), intermarried with the defendant. 


| 7 will pur- Articles were made before the marriage; but what they were, did 
ro 
2 leaves Dot appear. Afterward a ſettlement was made of her eſtate by two 


tohefband deeds; the firſt in July 1740. which compriſed her eſtate in Mit- 

„ all che Pro- hire; the other in "oy 1748. compriſing her eſtate in — 
fits and reve- 3 

nues of my hire. 

eſtate of A. T8 

and B. for life; and Ie his death my ſaid eſtates to my | ehildien, if J ſhould leave any to ſurvive me; 

bur if I ſhovld leave no ſuch child or children, nor the iſſue of ſuch, the ſaid eſtates to J. H. making 

him ſole heir in default of iſſue and after the death of my huſband.” The children take an eſtate tail, 

not fee ſimple and the remainder to J. H. is good; not a contingent extcutory limitation on her dying 
without children living at her death, but a general dying without iſſue. | 


The firſt was to truſtees ad their: heics during the Hons of huſ- 
band and wife to preſerve contingent remainders; and the truſt of 
that eſtate: was declared to be to the ſeparate uſe of the wife for 


her | 


e 
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her life; and after her deceaſe the truſtees were directed to pay the 
profits to the huſband for his life, or ſo much as ſhe ſhould direct 
and appoint; and after deceaſe of the ſurvivor of them it was de- 
clared to be to the uſe of ſuch child and children of them for ſuch 
eſtate and eſtates, and in ſuch ſhares and proportions, manner and 

form, limitations and conditions, as the wife ſhould limit or __ 
by a& in her life, or by will, or writing in nature of a will ; 


default of appointment, to all the children equally to be divided as 


tenants in common and their reſpective iſſues with croſs remainders 


in tail ; if only one child, to ſuch one child and the heirs of its 
body; in default of ſuch Hiue, to ſuch perſon or perſons as ſhe 


ſhould appoint; in default of appointment and of iſſue, to the de- 


fendant the huſband for lite, remainder to her own right heirs. 


By the ſecond deed of the Oxford eſtate a term is created to 


raiſe money, remainder to truſtees during the joint lives of huſband 
and wife for her ſeparate uſe, and afterward to the huſband, and 


after deceaſe of the ſurvivor as ſhe would appoint; in default of 


-appointment to the huſband for life, 9 to the right heirs of 
the wife. | 


In execution of this power the wife in 17 51 made a will, taking 
notice that ſhe had notwithſtanding her coverture by her marriage- 
| ſettlement power to diſpoſe of her fortune, as ſhe ſhould think fit, 


and defiring her executors to diſpoſe in manner following, with this 


.clauſe; Item, I leave and bequeath to my dear huſband all the 

profits and revenues of my eſtates at Butfermee in Wiltſhire, as 
* alſo all the profits and revenues of my eſtate at C in Ox- 
Jo fordſhare, both for his natural life, ſobject to the payment of an- 


„ nuities; and after the death of my dear huſband I give and be- 


* queath my faid eſtates to my dear children, if I ſhould leave any 
66 to ſurvive me.: but in caſe I ſhould leave no ſuch child or chil- 


dren nor the iſſue of ſuch child or children, and after the deceaſe 


of my dear huſband, then I give and bequeath the ſaid eſta tes 
e to my worthy friend J. Hutton, making him hereby ſole heir 


'* of this my laſt will and teſtament in default of iſſue left by me, 
1 and after the death of my dear huſband.” 


At the time of making the will ſhe was with child, and was 


brought to bed of a daughter Auna Benigna Stonehouſe, and died not 


very long afterward. The daughter ſurvived her mother, but died 


without iſſue an infant of tender years, and at the time of her death - 


left the plaintiff heir at law on the part of her mother, who 
brought this bill claiming to be intitled to the reverſion in fee of 
the eſtates in queſtion, to have care taken of the deeds and writings 
concerning the title of the eſtate, and to reſtrain: the tenant for lite 
from committing waſte . dhe left. allo an uncle her heir at law on 


the 
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ie part of her father; and J. Hutton claimed the remainder in the 
will of her mother. : S 


Lord Chancellor taking time to conſider of the caſe, now delivered 
his opinion. 5 . 


The queſtion ariſing upon this ſtate of the fact is a queſtion of 
conſtruction; for the court muſt make ſuch a conſtruction as is 
moſt reaſonable and warranted by the words and intent. The relief 
prayed by the bill (if the ſuggeſtions therein are right) is an ordi- 
nary relief for a remainder man or reverſioner in fee againſt the te- 
nant for life, and for the equal benefit of all parties intereſted : 
but as to the latter part of the relief prayed (which if the facts war- 

* rant it, is proper) there is no proof of any waſte committed, or 
of an attempt toward it | 5 


Wing m Before 1 go to the particular point, I will lay down three princi- 
nature of a ples, by which I ſhall govern myſelf in my determination, and 


will by feme- APO * 
nenen. by which all caſes of this kind are to be governed. Firſt, this is 


a power not not a proper will, but a writing in nature of a will by a feme covert 
3 in virtue of a power reſerved to her in two deeds of ſettlement; 
pointees take and therefore whoever takes under this will, takes by virtue .of the 
vader the execution of the power and by the power coupled with the writing, 
Hed with the and as if the limitation in that writing of appointment had been con- 8 
writing. tained in this deed creating the power; for they take from the au- 
g! thor of the power. But notwithſtanding that, though ſuch wri- 
will to three ting is not a proper will, it has the effect and conſequence of a will 
intents; the to three intents. Firſt, the words are to have the like conſtrue- 
wotde nave. tion as if it was a proper will; for otherwiſe there would be a ſtrange 


the ſame libe- 


PPP 
— — = — 


ern IB AR. 4 Er Do a 
. — v3" ho. mg — — — 
* 


4 


1 — — — — 3 — Rr —— 


2 
— 


— — — — — 
ä __ . ˙ — API, av. _-_ —— —— res 


0 
— * 
Fr a . 


2 <4; = — i 
— 97 — 1 
* * f 


. at er og i 


— Os — —— — — 


41] 
7 
1 

24 
3 
. 

ITY 
1 

3 

: 

Y N 
10 
* TY * 

? 


ral conſtruc- confuſion in the conſtruction of writings, if they were to have one 
tions it is conſtruction where proper wills, and another where improper ; | 


ambulator) : YE TRE 5 | 
until teftarer's the words therefore of ſuch writings are to receive the ſame liberal 
death, whom and beneficial conſtruction as the words in a proper will. Se- 


PPP. Condly (and that is the ſecond principle I lay down) ſuch writing 

and can take in nature of a will, though not a proper will, is ambulatory until 
2 from death of the teſtatrix; and therefore though the party taking thereby 
N takes by virtue of and under the power, yet notwithſtanding that, 

ſuch appointee muſt ſurvive the teſtatrix, before he can take. 

Next, it they do ſurvive the teſtator-; thirdly they can take only 

from the time of the death of the teſtator, that is the conſumma- 

tion of the writing; and then they do not take as from the time 
of the power, but the operation and effect is only to take and veſt 

the eſtate from the time of the conſummation of the act by the 

death of the teſtator. 'So far ſuch writing has the property of a 
will. Theſe points were fully conſidered and fo held by me in 

The Duke of Marlborough v. Lord Carliſle, though there was no par- 

ticular caſe where it was ſo determined, The next principle, 1 

7 5 e pn we WTO. . lay 


in the Time of Lord Chancellor HarDwWICKE. 613 


lay down, is, that it appears, the teſtatrix intended to diſpoſe of 
and to execute a power over her whole eſtate, and to die in- 


teſtate. 


Next as to the points in the caſe; and there is really and truly 
but one queſtion ; that is to determine what eſtate the infant took 
on the death of her mother: all the other queſtions will follow the 


determination of that. 


Three conſtru@ions have been put on this will, and the intereſt 
the infant took upon the death of her mother. Firſt, for the plain- 
tiff it is 1nfiſted, that ſhe took an eſtate tail, but that as to the re- 
verſion in fee expectant thereon, that did not paſs by the will either 
to the heir or to J. Hutton; that F. Hutton had not an abſolute 
veſled remainder, but only a contingent executory limitation upon 
her dying without any children living at the time of her death; 
which event not happening, J. Hutten the remainder man cannot 
take ; and therefore the reverſion in fee upon the eſtate tail being 
in this event not given away, deſcended to the daughter from her 
mother as her heir at law, and then it muſt deſcend from her to her 
heir on the part of her mother. The conſtruction put for J. Hut- 
ton is this; thus far he agrees with the plaintiff, in ſaying that the 
daughter took by the deviſe an eſtate tail: but afterward they di- 
vide, and J. Hutton inſiſts, that the reverſion in fee expectant on 
the eſtate tail did not deſcend from the mother to her, for no rever- 
ſion in fee was left to deſcend, but the remainder in fee is deviſed to 
FJ. Hutton upon a general dying without iſſue, which has happened, 
and attached now in poſſeſſion. The uncle inſiſts, that neither of 
theſe is the right conſtruction, but that the infant took an eſtate in 
fee by virtue of the deviſe; for that it is a deviſe of the fee with a 
double aſpect according to Leodington v. Kime, that is, the fee ſimple Eq. Ab. 183. 
itſelf to take place in different perſons upon the event happening Fee imple 
one way or the other; and that may be good and clear law, that 1 
though a remainder cannot be mounted on a fee, yet there may be remainder or 
a fee- -limple with ſuch a double aſpect, which is not a remainder * fee. 
mounted on a fee: and therefore he ſays, that the infant would take 
this cſtate by virtue of the appointment, but referred to the power, 
and conſequently as if her name was inſerted in the power, and 
fo by purchaſe, and then to her heir on the part of the father, not 
of the mother. 


I will firſt conſider the conſtruction put by the uncle, to lay it out 
of the caſe; for I am of opinion, that I cannot conſtrue this a de- 
viſe of the fee ſimple to the infant. That it is not ſo, appears 
plainly from the words of the will. A good deal has been ſaid at 
the bar concerning the paſſing the inheritance by this will, and in _ 
What manner ; and that the fee paſſed by virtue of the words all my 


Vor. II. i eſtate 


6 14 


Eq. Ab. 178. 


De viſe of all 
my eſtate at 

A. not ſo lo- 
cal as not to 
comprehend 


the intereſt 


in the thing, 
as well as the 


lands. 
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Hate, according to the general words i in Lady Bridgwater v. Dule 
of Bolton, that eſtate is genus generalifimum ;z in anſwer to which a 
diſtinction was made, that this was local, deſcribing only the thing, 
not the intereſt in it, and therefore that was not ſufficient to 
carry the fee. Now if it reſted upon that, I ſhould think other- 
wife ; becauſe it is not certainly determined, that the barely ſayipg 
all my eftate at ſuch a place without more words is to be conſidered 
as ſo local as not to comprehend the intereſt in the thing. Wilſon 
v. Robinſon, 2 Lev. 91. was local: and yet the court held, that 
all my tenant right eſtate, notwithſtanding the locality of the fubſe- 
bent words, was a deviſe of the fee, and carried the eſtate and in- 
tereſt in the lands as well as the lands. It is ſtronger in the pre- 
ſent caſe from the diſtinction made by the teſtatrix, that when ſhe 
gives to her huſband, ſhe gives by expreſs words the uſufructuary 
intereſt, all the pros and revenues; when ſhe gives to her children, 
ſhe gives a/l my ſaid eſtates; and that ſhews a different intent, that 
one was only as a gift of the preſent profits during life, the other 
as a gift of her whole intereſt, But this point is not neceſſary, and 
therefore not quite proper to determine, But here are words of 
limitation added by the will; and then whether the teſtator uſes the 
words lands, or tenements, or eſtate, it is the ſame; for then the 
words of limitation ſhall govern what the appointee or deviſee 
ſhall take, and not the general words. I am of opinion upon theſe 
words, that they create an eſtate tail in the child or children; and 
the particular reaſons for that I will give under the next head. 
But I think, the court can never conſtrue it to give them a fee 
ſimple; for where there is ſuch Imperfect will, as this is, and 
the court is compelled to make conſtruction upon the words to 


anſwer the intent, the court ought to make a reaſonable conſtruc- 


Argumentum 
ex. abſurdo. 


tion; and there would be an abſurd conſequence from conſtruing 

this a deviſe in a fee ſimple to all the children; the conſequence 
would be to make a conſtruction, that if ſhe left iſſue of a child or 
children living at the time of her death, this iſſue muſt take this 
eſtate; and if all the children are to take a fee ſimple, they muſt 
take as jointenants in fee; then ſuppoſe, ſhe had lived longer, and had 

two or three children, and one or two of them died, leaving chil- 
dren in her life, and then ſhe had died, leaving a child ſurviving 
her, and ſeveral grandchildren, would all thoſe have taken by theſe 


| words How muſt they take? Should the ſurviving child only take 


an equal ſhare as jointenant with the grandchildren, how abſurd 
that would be. Then if any one died, the whole eſtate of that 
one would furvive to the others, though he left children, and ſo his 
ſamily be unprovided for. Indeed if that child came of age, he 
might ſever the jointenancy : but if he died before, it would ſurvive 


to the other jointenants. In making a conſtruction the court will 


never reſort to that, wherein are theſe abſurdities; therefore I am 


of 1 Ge. together with the additional reaſons mentioned under 


. c OY En ws 
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the next head, that this 1 is not a deviſe of the fee ſimple to the 


Child. 


1f ſo, then the next queſtion 1s, whether the child or children, 
that ſhould be left by her would take an eſtate tail, and with what 
kind of intereſt, or whether there would be a es in fee to 
deſcend, or a remainder over? I am clearly of opinion, that the 
child took an eſtate tail by virtue of this, though an imperfect will; 
and much ſtronger conſtructions to create eſtates tail have been 
made by courts of law. Firſt, conſider the intereſt, the children 
take; which will determine the other. It has been objected, that 


theſe words mult be conſtrued only children and iſſue ſhe ſhould. 


leave at the time of her death, and that therefore the remainder given 
over is contingent, executory intereſt, to take place only, if the 
left no children at the time of her death. The words, if I ſhould 
leave any to ſurvive me, are quite nugatory ; for no perſon can take 
under a will unleſs upon ſurviving the teſtator ; and then the que- 
ſtion is, whether it is neceſſary to carry on thoſe inoperative, inef- 
fectual, words to the ſubſequent part of the deviſee? It is not at all 
neceſſary: ſhe meant to deſcribe, if I ſhall leave no children at the 


time of my death, nor iſſue at any time, 1 give my eſtate over. 


6rs 


To make eſtates tail continue in the regular intail, much ſtronger yy;1; con- 
decifions have been made, notwithſtanding the words ſeem to have ſtrued to pre- 


been confined to a particular time, and not a general dying without ber 


ve eſtates . 
a the intend- 


iſſue; as in Lee's caſe, 1 Leo. 28. 5. where a conſtruction was made ,; eee 
to anſwer the intent of the teſtator, and to keep the eſtate in the geſcent. 


proper channel of deſcent according to the intent, by holding that 
though the words pointed out a dying, without iſſue at the time of 

the death, it related to a failure at any time afterward. Another 
caſe is Spalding v. Spalding, Cr. C. 185. which was a very ſtrong 
conſtruction upon the words of a will imperfectly penned, and helped 
out even by the inſertion of words. This ſheivs how liberal a con- 
ſtruction courts of law have made to continue eſtates tail in the 
line. Upon this head another caſe is material to the general doc- 


trine though not ditectly: that was a caſe of great argument, 


Shaw v. Weigh in B. R. afterward in the Houſe of Lords by the 
name of Sfarrow v. Shaw, where the Lords reverſed the judgment 
of B. R. and their opinion was grounded upon this, to preſerve the 
eſtate in the right channel according to the intent of the teſtator ; 
and for that general reaſon only I mention it, that ſuch conſtruc- 
tion is to be made of a will, as to preſerve the eſtate in that channel 
of deſcent the teſtatrix intended it ſhould go. The plaintiff there- 
fore and 7. Hutton are in the right 1 in this, that the infant took an 
eſtate tail. 


But then the next queſtion ariſes upon the point, in which . 
differ, who has the fee expectant upon that eſtate tail? Upon the 


words 
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Herde of this will I am opinion, that on the conſtruction already 
made of the infan.'s being tenant in tail, it is an unavoidable conſe- 
quence that the eſtate has gone over to the remainder man J. Hlut- 
ton. According to the opinion already given I have conſtrued the 
word iſſue to mean iſſue happening to be and determined at any pe- 
riod of time whatever, not to be confined to the death of the # 
trix Then the next limitation muſt be upon that event to J. 
Words in a Hutton, the deviſee. The only objection to this conſtruction is, 
. that this will not conſtrue the words according to her expreſſion 
flruction ap- in the former clauſe, but puts a different conſtruction upon the 
_ plied to diffe- ſame words or the reference to the ſame words in two different 
ent matter. events. Now that that may be done, there are authorities, and in 
a much ſtronger caſe, vis. Forth v. Chapman z where the greateſt | 
difficulty in the way of Lord Macclesfield was, that the freehold and 
leaſchold were deviſed by the ſame words: and yet he held, thoſe 
words were to receive a conſtruction according to the ſubject mat- 
ter. This caſe is in 1 Mill. 664. the editor of which books has 
been very carefal, and adds in a note there, that the limitation was 
confined to the leaſehold eſtate ; but 1 think, that is-a miſtake in 
the regiſter's book, for I have brought with me the brief, I had in 
the cauſe, and it is there, as Lord Macclesfield took it: and that 
was a difficulty, Lord Macclesfield ſtarted himſelf, which he never 
would have created againſt his own opinion, if it had not been 
ſo in the will : that therefore ſhews ſtrongly, that the ſame words 
may in the fame ſentence have different conſtructions applied to 
different matter. But abſtracted from that, there are other words 
afterward in-the latter clauſe, upon which, laping the authority of 
Lord Macclesfield's opinion out of the caſe, it is impoſſible to confine 
the conſttuction of 1% there to iſſue at the time of her death, but 
then whenever there was a default of iſſue, J. Eutton's remainder 
ſhould take place, Default of iſſue means failure of iſſue. Here 
ator ia tne teſtatrix has only expreficd in words the double contingency, 
that is in every limitation in remainder after an eſtate tail. Suppoſe 


remainder 


ater ekare an eſtate deviſed to A. for life, remainder to the firſt, ſecond, third, 
01-3 and fourth ſons of A. and the ions of their bodics, and in defaule 
of ſuch iſſue, over to B. thoſe words of limitation over include two 
' contingencies, vie. if no ſon, or all ſuch ſons die without iſſue. 
That was the diſtinction taken in Higgins v. Dewier by | ord 
Cowper upon the limitation of a term; and this is no more than 
ſaying, if I die without iſſue living at the time of my death, it 
ſhall go over to J. Hutton, and it ſhall go over to him in de- 
| fault of iſſue left by me-or on failure at any time. On this head I 
e ron will mention no authority further, but a general one, vig. What is 
eviied never 
conſteued an laid down by Lord Hale in the great caſe of Purefoy v. Rogers 
executery li- 2 San. 388. that wherever a deviſe may be conſtrued as a remain- 
PN -- Is courts will never conſtrue it as a contingent executory limita- 


tidn 3 Which I think of conſequence in the preſent. caſe. This 1 is 


1 Wil. 
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very reaſonable and naturally conſtrued as a remainder veſted, and 
then the court ought to conſtrue it ſo. What were the merits of 
this remainder man, is not for my opinion, but for the opinion of 
the teſtatrix. OE 9 


I think myſelf bound to give this opinion to preſerve the unifor- 
mity of determinations given to preſerve eſtates tail in the channel 
according to the intent: conſequently if the plaintiff has not a claim 
to the reverſion in fee, he has no claim to the deeds and writings, 
and the bill be diſmiſſed, but without coſts, 


Clark ver/us Guile, Fuly 1, 1755. Caſe 212. 
Maſter of the Rolls for Lord Chancellor. 
_ 7 HE plaintiff Margaret Clark ſerved as houſekeeper to Rich- A. in his will 


ard Guiſe and his partner, during the courſe of which he eee 
| tracted a debt to her, and alſo for money for the purchaſe of fur- debt due from 
niture, and money lent. In 1748. he makes a will, deviſing 3 _ 
among ſeveral other legacies 50 /. per ann. to the plaintiff during paid, and 
life out of his real and perſonal eſtate to be paid punctually every gives a legacy 
year, and then goes on, © whereas I am indebted to her in as > 
the ſam of 500/. ſhe having my obligation for 680 J. 2 5. 4 d. elaim that, 95 
% Memorandum paid her 100 J. to let Dr. Blagrave have, and at and alſo diC 
divers times having paid her 80 J. I make the balance, and I am 3 


© indebted to her in the full ſum of 500 J. I ordain this to be debt by the 

paid out of my real and perſonal eſtate.” eee. 

| | | whole intent 
EE Les „ 333 : | woas to pay 

The bill was brought to be paid her whole debt, the teſtator 2 whole, 

8 4g | : W 0 i and give th 

hog miſcalculated it, and alſo to have her annuity under the neat 4 2 


For defendant, the general rule in Noys v. Mordaunt, 2 Ver. 58 .. 
was inſiſted upon, that if the plaintiff reſorted to her legacy, ſhe 
muſt wave the demand againſt the teſtator's eſtate, and take the 
computation made by him in his will. So in Jenkins v. Jenkins, 
where a father recites by his will, that he as executor of David 
Lewis was obliged to pay his ſon ſeveral ſums particularly, and 
ſeveral payments having been made (ſome of which were allowable, 
others not) he liquidates it to a ſum certain, and gives the ſon ſeve- 
ral legacies; on a bill by the ſon it was decreed at the Rolls, that he 
was intitled both to the legacy for which his father was debtor to 
him, and alſo to the legacies under his father's will. Lord Talbot 
varied that decree, ſaying the plaintiff muſt make his election, 
- muſt ſubmit to the adjuſtment of this debt, otherwiſe the perſons: 
Vol. II. 7 prejudiced 


G48 


2 Ver. 365. 


Ante, 
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prejudiced by his reſorting to his debt muſt babe the benefit giees 


to him under the will. 


Sir Thom Clarke. 
The queſtion is, whether the plaintiff is to be concluded * the 


deſcription or account (as it is called) liquidated by the teſtator in 


his will, and is obliged to make her election? The general rule re- 
lied on for the defendant, which has obtained ſince Neys v. Mor- 
daunt, is clear, that where a man does by will more than he has ſtrict- 
ly a right to do, and gives a bounty to the perſon, whoſe prejudice 
that is done, the perſon prejudiced by one part ſhall not inſiſt upon 
his right and at. the ſame time upon the bounty by the will. The 
ſame thing was attempted in Lord Somers's time, but did not pre- 
vail ; as appears from Lawrence v. Lawrence : but fince Noys v. 
Merdaunt it muſt be looked upon as ſettled, that claiming in one 
part of the will by the intent of the teſtator they ſhall not contradict 


another part. To examine whether the general rule is applicable 


to this, what was the intent of the teſtator ? It was not to make a 


| compoſition of a debt he owed the plaintiff, not to give part in lieu 


of the whole of it, but to pay her her whole debt beſide the 50 J. 
annuity. Suppoſe the teſtator had not been ſo particular, but reci- 
ted in general, that whereas he had given her 50 J. per ann. and 
whereas he was indebted to her 500 J. he orders her to be paid that 
500 J. out of his real and perſonal eſtate; the teſtator's miſrecital 
would nor preclude her from ſaying,” more was due to her. It falls 
within the caſe of Milner v. Milner; where the court rectified the 


11 July 1748. miſcomputation of the teſtator ; ſaw the i intent was, that the daugh- 


ter ſhould. have 10,000 /. in the whole ; and though the teſtator miſ- 
took the particulars to make up that ſon, it was error demonſtra- 


7onts, as it is called in another law. That caſe is much ſtronger 


than this; for that was a miſtake in a bounty intended by the will; 


and it was a conteſt with the perſon, who had the honour of the fa- 
mily. Beſide the preſent caſe would have been much more favour- 
able for the defendant, if there had been a connection between the 


quantum of the bounty ind of the debt; but the teſtator has left them 


unconnected; gives the 50 J. per ann. independent or unconnected 
with the other ; and therefore free from that circumſtance which 


has ariſen in other caſcs of this kind, where that rule has been in- 


ſiſted on. It is not a ſtated regular account, nor can it have that 
conſequence or effect, but at random a kind of lumping the ſums 
paid her; therefore the teſtator could not think himſelf, that he 
took it in an accurate way; as appears from his following words, 
I make, Sc. His material deſign was to pay the whole debt; the 


bounty was unconnected with the debt. In Jenkins v. Jenkins the 


court went on this, that the teftator knowing what he owed, made 
a compoſition with his ſon, Eut it is faid, what ſervice would it 


be 
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be to take that account in his will, if that was not his intent, It 
might be of ſervice before the maſter as a check on the plaintiff and 
to prevent an unreaſonable demand. Nothing then, that will be 
done in this caſe, tends to weaken that reaſonable and eſtabliſhed 
rule, from which this is diſtinguiſhable, the teſtator not intending 
that anv particular ſum thould come out of his eſtate, any other- 
wiſe than as ſuch ſom amounted to the whole of the debt. Nor 
does this prejudice the reſiduary legatees ; for the reſidue being given 
after payment of debts, it is conſequently uncertain ; and they can- 
not ſay, they ſuſtain prejudice, if this debt turns out larger; ſo that 
the rule is ſafe, and the Intent of teſtator is preſerved this way, and 


in no otherwiſe. 


Flight verſus Cook, July I 171 Caſe 21 3 


| At the Rolls. 
NDER articles, . marriage of Philip A. covenants, 
Cook, the plaintiff, in caſe ſhe ſurvied Philip Cook, claimed * 2 1 
a contingent intereſt in two ſeveral ſums of 100 J. each, the one IN ſhould be 
South Sea annuities, the other due by a promiſſory note of 7. B. both 74 to B. 
which were ſpecifically ee for payment of the plaiatiff in 4. 4 
that event. | . alien ed part 


of it, on a 


The bill was Upon the principle quia timet; for that as the de- * ſe- 


fendant had aliened or threatened to alien thoſe ſums, there might curity, tha 
be nething to anſwer that intereſt, which may become beneficial to — 
the plaintiff; and the defendant admitted, he had fold out 100 J. 


For Ade was cited Lord Warrington v. n P. C. 89. 
Eg. Ab. 1 32. that parties muſt reſt on the original agreement, and 
no further ſecurity ſhould be Sen ſo 1 Will. 460. and 2 Ver. 
535. 1 Wil. 107. 


Sir Thames Clarke. 


This bill is not for a ſpecifick performance; but to vary the 
: agreement of the parties, and to put the plaintiff in a better ſitua- 
tion than the agreement itſelf left the plaintiff, the agreement being 
to put 200 J. in ſuch a ſituation as to be forthcoming at defen- 
dant's death if the plaintiff was then living: whereas this is to ac- 
celerate the payment in defendant's life, and inſtead of leaving it in 
his power obliges him to pay it into court or give ſecurity. It is 
truly ſaid, that though this is a juriſdiction this court has often 
exerciſed, yet will it be extremely tender in ſo doing ; becauſe it 
materially varies the agreement on the parties at the time of the 
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tranſaction. and it would make ſtrange work in trading kingdoms if 
done lightly. The laws of other countries admit of caſes to prevent 
extravagancy: though not here, as a trading country, In inſtances 
of this kind the court always very tenderly interpoſes. Though the 
cgufrt cannot accelerate payment, or put payment of the money in 
a better ſituation, yet in certain circumſtances parties have met with 
relief. The queſtion then is, whether a proper foundation is laid 
before the court to interpoſe and exerciſe that juriſdiction for the 
plaintiff's ſecurity ? In oppoſition to which ſeveral caſes are cited. 
Lord Warrington v. Langham is an authority ſo far as it goes where 
the bill was diſmiſſed, though it ended by compromiſe in the 
Heuſe of Lords; yet it ſhews, that the court will not put covenantee 
in a better ſituation than the covenant left him; for it is different 
from the caſe of executor as to him and legatees, The other two 
caſes are diſtinguiſhable: in one the party had an alternative, and 
no ground to take it away; and as to the government of tenant in tail 
not to bar but let it go to the iſſue in tail, he there did an act tend- 
ing to keep it longer in his family. But on conſidering how this 
ftands, I cannot ſay, but there is juſt ground, from what has been 
done (which is a fair way of arguing) to induce the court to in- 
terpoſe in ſome manner for the plaintiff. In general the marriage- 
articles leave it ſo as to be a ſpecifick agreement binding them ; and 
the defendant has confeſſedly altered the thing itſelf fo ſpecifically 
engaged ; which makes it ſtronger than Lord Warrington v. Lang- 
ham, which was a general engagement to pay: this. was par- 
ticular and ſpecifically engaged, and left in his hands as truſtees to 
anſwer the purpoſes of the marriage-articles, His ſale is ſuch an 
alienation or breach of contract, that the party comes into equity in 
a ſtronger caſe than in former inſtances of interpoſition by this court 
even before breach of covenant. Here he has directly broke his 
covenant; and therefore it would be a raſh action to truſt to the 
event of things by the plaintiff's taking a chance, when this 200 J. 
is gone; therefore certainly ſome way or other the plaintiff is inti- 
tled to relief. But is the defendant willing to give ſecurity to be ap- 
roved of by a Maſter for the 200. that it may be forthcoming at 
his death for the plaintiff's . if the plaintiff ſurvives? 


Thefendant agreeing thereto, it was ſo ordered; 105 that in de- 
fn of ſuch 9 he ſhould pay 200 /. into the bank. 


Caſe 213. Anonymous, / 3, 175 5. 
Trjun&tion, to M. TION on the part of the plaintiffs certain traders to ſtay 
ates trial in actions at law, brought by the defendants the cor- - 


corporation poration of Exeter for petty cuſtoms, and to continue the injunc- 


for petty cu- 
rok agg — alyeady granted until * made by the anſwer of what 
anſwer, where thoſe cuſtoms were. 


defence at law ; 7 | 
may ariſe out | | FEEDS 
of the anſwer, 


in the T ime of Lord Chancellor Hazpwicke: 621 


LoxD CHANCELLOR, 


The demand made by the actions at law is of great conſequence 
to the trade of this kingdom. Here is nothing but a ſhipload of 
hemp, which is a cheap commodity, and the demand for that is no 
leſs than 58 7, for petty cuſtoms; which, if they have a right to, is 
a great burthen on trade; that makes it of conſequence, But tho 
it is ſuch a demand, I will not introduce a new rule of equity to en- 
able the defendants at law to make defence to it: but I am of opi- The rule of 
nion this motion is upon the old rules of equity. It has been refu- . 
| ſed to inſpect at law into corporation books, and rightly; becauſe ſubjecting to 
courts of law will not give that liberty to any one who has not ſome new! de- 
right or claim to it as being a member of the corporation: ſo as to a he rule 
manor, in a queſtion between lord and tenant a court of law will law. 
give liberty to inſpect books of the court-rolls, but not in a queſtion. | 
between a lord of one manor and a lord of another: yet on a bill in 3 
this court for a diſcovery, this court will grant it: ſo that the rule of - diſpute ob 
diſcovery here by anſwer (unleſs a diſcovery is prayed, which ſub- tween two 
jects to a penalty) does not depend on the rule at law for inſpecting 1 
books of a corporation or court-rolls. This is a motion to extend 
an injunction to ſtay trial; and the general rule is on ſuch motion, 
that ſome reaſonable matter is laid before the court, that the defence 
at law muſt or may ariſe out of the anſwer of the defendant here; 
and it is highly reaſonable to ſtay proceedings at law in this caſe 
antil that diſcovery is made, and that from the nature of the de- 
claration. It is a demand of petty cuſtoms ; which, I doubt, whe. Petty cuſtoms 
ther they can be claimed by preſcription; being different from _ Ro” 
tolls, which may ariſe from private rights, though they muſt be by they cannot be 
grant of the crown. To ſupport tolls there muſt be either proved fined by 
or preſumed a conſideration on which they are founded. Petty E 
cuſtoms and ancient duties of the crown are different. It has been crown; but 
doubted, whether or no the crown could have them otherwiſe than fn 5 grant 
by an act of parliament preſumed to be loſt; and that was a contro- ore 
verſy between Sir John Davis and Yelverton, concerning the right of 
the crown to impoſition upon merchandiſe. If then the crown 
muſt have it by act of parliament, which muſt be within time of 
memory, how can a corporation or private perſon claim them by 
preſcription ? By ſhewing a grant from the crown they might have 
them : upon this trial it may come out upon either of the counts ; 
eſpecially on the indeb. afſumpfit, which was laſt laid, they may 
ſhew ſome grant of the crown; and then the defendant in the action 
might have liberty to ſhew ſomething againſt that. This happens 
in ſeveral caſes, and where, notwithſtanding plaintiff is to recover by 
: Vol. K , e | 7 T | A” his 
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his own trength, yet ſhall have a diſcovery, as in a diſpute between 
two lords of a manor. apr 


The injunction muſt be to ſtay trial until anſwer or further 


Caſe 215. Walker verſus Preſwick, July 5, 1755. 
hs hoe PRESWICK and Lacy entered into a contract with the plaintiff 8 


a ſkip biens that the plaintiff ſhould, purſuant to the articles, build a ſhip 

the property. for them; which the plaintiff did. Preſwic# paid his moiety; Lacy 
did not. The builder of the ſhip gave the plaintiff a bill of ſale of 
the ſhip, the plaintiff gave Lacy poſſeſſion of it to fail therewith 
purſuant to the articles, but kept all the documents, c. of the 
ſhip, and was to draw on Lacy for his moiety; which he did, and 
the draughts were proteſted for nonpayment. Lacy died; and his 
executors ſold his moiety of the ſhip to the other defendant Preſ- 

1 wick with full notice of all this; and he ſold to one without notice, 

j | for ought that appeared. | ] 
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The bill ſought to come upon this ſhip as a ſpecifick lien. 
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Specifck lien Tf the conveyance had been made of land, the money not paid, 
e as againſt vendee, his heir, or any cluiming under him as purcha- 
chaſe-money, ſer, with notice of this equity, the land may be reſorted to, This 
indeed is a chattel, the moiety being ſold as a chattel to Prefwrck 

with notice, and he has ſold without notice. Mauſt not he be liable 
to pay out of the money he received ? I do not go upon the plain- 
tiff 's having a lien upon the ſhip from the building, &c. but upon 
having the legal and equitable property in this ſhip by bill of ſale 
made by the builder to the plaintiff; and therefore I have no occa- 
ſion to reſort to that other queſtion of the plaintiff's having a ſpeci- 
fick lien, the plaintiff having the property, which never altered. 
In all theſe cafes you are to conſider the nature, courſe, and practice 
of the buſineſs; which in the caſe of a ſhip diſtinguiſhes it from the 
common caſe of ſale of goods; for in the caſe of a ſhip the conſtant 
courſe is, that the bill of ſale aſſigns the property. | 


"One defendant The rule of the court is, if the plaintiff is intitled to relief 
may projecute apainſt both defendants, and one ought to indemnify the other 
Free! oh defendant, who is decreed to pay to the plaintiff, the court often 
„ where co obli gives liberty to that defendant to proſecute the decree againſt the 
Fl bor pays for other. As where a ſurety pays money, the principal muſt un- 
(811001 5 principal. | 1 | | | 

" | | 2 | | doubtedly 
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doubtedly indemnify the ſurety, and the court will make that de- 
cree over. Therefore the executors of Lacy muſt out of the aſſets 


reimburſe Preſwick for what he ſhall pay to the plaintiff for the 
moiety. Rs | 


Co- defendants may read any thing proved on the part of the Co-defendant 
EOF EY . 3 . may read evi- 

_ plaintiff, becauſe that is proof examined to againſt all the defen- dence proved 
dants. ; | {or plaintiF. 


Drinkwater verſus Falconer, 52 8, 1755. Caſe 216. 
At the Rolls, 


CARAH IRESON in 1746, having 400 J. new South-Sea annui- Legacies. 
ties, and 400 J. Eaſt-India ſtock, makes her will; by which Specifics 5 
ſhe orders all her debts to be paid; then gives“ to my friend and - tp 
« ſervant James Falconer, .101. per annum for life, to be paid out whole paid, 
te of my dividends of 400 J. in the joint ſtock of Sourh-Sea annui- tough n0- 
N : 0 0 thing left for 
e ties, now ſtanding in the company's books in my name, by half pecuniary; 
«« yearly payments;” and after his death the ſaid annuity to his wife but, if not 
for life in the ſame manner; © and I do hereby charge my ſaid an- —— 
“ nuity ſtock with payment thereof accordingly; and I give to ſpecifically be. 
F. D. my 400 Eaſ/-India ſtock, and alſo my 400 / joint ſtock —— — 
in South-Sea new annuities, ſubject to the payment of ſaid annui- n paid 
„ ty, to my couſin Mary Burkett, and after her deceaſe to her in, do ademp- 
children ;” and after ſome pecuniary legacies all the reſt and te- - 5 
ſidue of her perſonal eſtate to Sarab Thomſon, In Feb. 1749 theo outhery 
buys another 100 J. South-Sea annuities; and in March following payment, it 
ſells 400 J. Eaft-India ſtock, and the produce thereof ſhe adds A recs 9 
| thereto to buy in new South-Sea annuities, 800 J. Notice being tion according 
given to the creditors of that fund to accept the reduced intereſt, to phe rem a 
the not accepting the terms is paid off the 400 J. new South-Sea an- ks — 
nuities, ſhe originally poſſeſſed, and the 100 J. ſhe bought in after- ſon is given, 
ward, by a draught on the bank; which draught ſhe delivers 1 
one Mr. Fiſher, with directions to him to inveſt it in the three per or ſo cos, 
cent. annuities, if be ſhould think belt. Hiſber, without ſignifying it is no ademp- 
to her (as far as now appeared) that he did not think the three per . 
cent. beſt, veſted that in theſe very South-Sea annuities. The teſ- 
tatrix ſhortly before her death makes a codicil, and thereby gives 
* to my loving couſin Thomas Bow my note of 500 J. which Mr. 
« Fiſher now has for me;“ then after ſome pecuniary legacies ſays, 


I deſire this may ſtand as well as the will, which is in the hands 
« of Mr. Fiſher.” 2885 | 


The bill was brought by the ſurviving executor to ſettle the 
claims of ſeveral perſons under the will, 


Sir 
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Sir Thomas Clarke. 


| Ifthepzy- The bequeſts of the 400 J. Eaft-Tndra ſtock, and the 400 l. new 
Nt by ine South. Sea annuities, and alſo the 10/. per annum charged, are un- 
ed act by the 
debtor and doubtedly ſpecifick bequeſts, deſcribing the fund by a proper pro- 
3 it is noun, all my, c. The rules as to ſpecifick legacies are known; 
But if bes tor ill ſeveral things they are preferred to pecuniary legacies, in others 
wakesa ſubſe- not. They are intitled to this advantage, that if there is not a pen- 
8 ny for the pecuniary, a ſpecifick legatee ſhall take the whole, if 
ther, it is a. that exiſts; on the other hand if it does not appear on the death of 
deemed. teſtator, it is gone, and the general aſſets cannot be reſorted to. To 
apply theſe rules: firſt as to the 400 J. South. Sea annuities ; that 
exiſted, and is rightly compared to a debt owing from the publick 
to the teſtatrix. The debtor afterward inſiſting on better terms, or 
to pay it off, the teſtatrix io conſequence of not accepting the terms 
offered by the publick is paid off, If it reſted here, merely upon 
the notice of the company and her not accepting the terms, it might 
upon the diſtinction taken in ſeveral books have admitted of ſome 
doubt, how far that ſhall amount to an ademption of the legacy or 
not; becauſe as to the payment this was a kind of mixed act, and 
ſo far different from thoſe cafes ; for it might be faid, the payment 
was partly owing to what was inſiſted upon by the debtor, and 
partly to the non-compliance on the other fide. But I will take it 
both ways without regard to the diſtinction between voluntary and 
compulſory payment. The payment was occafioned by a mixed 
act of the debtor and creditor. But ſuppoſing it was a voluntary 
act, and that ſhe was merely paſſive, it is clear, that a voluntary 
payment of a debt to a creditor, who has ſpecifically bequeathed 
that, will create no variation in the thing bequeathed ; becauſe 
the teſtator is out of the queſtion, has done no act to ſignify a 
variation of intention. Next, ſuppoſing the payment compulſory, 
that is upon not accepting the terms offered ; that does not of 
_ courſe vary the caſe, but may or may not adeem the legacy accor- 
ding to the circumſtances with which it is accompanied. If a 
man after having given a legacy compels payment in of the 
debt, that does not of itſelf import an ademption of the legacy ; | 
for he may have other ſufficient reaſons to induce him to call it 
in; which may be a compulſion of payment for the benefit of the 
lJegatee, ſo far from being an ademption, as if the debt was in 
danger of being loſt: the court therefore, where payment is 
compelled, does not conſider it as an ademption, but enters 
into evidence uo animo that debt was called in; and then it may 
be a doubt, whether or no it was owing to a change i in the teſta- 
tor's mind: but if a particular reaſon is given, it will be far 
from being an aderoption. This payment —— her refuſing to 
ad 
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comply with the terms, which was partly for her own benefit, 
partly for the legatees, had it {ſtood on that alone, fo far from 


being a change of mind in her to the prejudice, rather ſhews a de- 
ſign in favour of the legatee. Suppoſe a perſon compels the pay- 


' caſe where a real eſtate was deviſed, and evicted after death of 


a. 


ment of a ſum of money, and afterward replaces that ſum upon 
the ſame fund again ; if there is nothing more in the caſe, I think 
ſtrongly, that the will would have operated upon that new fund fo 
acquired in the ſame way as before, io as to have paſſed it to the 
legatee notwithſtanding that previous change, it ſufficiently an- 
{wering the deſcription in the will. If this 400 l. had been re- 
placed out or even ordered ſo to be, by her, I ſhould have 
thought it no ademption of the legacy, if the caſe had depended 


on that without other circumſtances. But ſhe happens to have 


done a great deal more, making a ſecond diſpoſition of this very 
property; for the draught is delivered by her to Fiber, (if in a 
different fund, it is ſtill ſtronger), and afterward by codicil gives 
that identical draught to the defendant Bow. The effe& of that 
bequeſt is ſaying, © if he has not executed my direction by in- 


« veſting in that fund, which, I take for granted, he has not, 


„J give the thing coming in lieu of that; according to the 
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Ante, 
M'Kenkhe v. 


the teſtator, and damages were recovered by virtue of a cove- Robinſon. 
nant in the purchaſe-deed ; the queſtion was, to whom the da- March 18, 


mages ſhould go; and the court gave the damages in lieu of the 


thing to the deviſee. So in Carew v. Coventry, which was a deviſe Ante. 
of an eſtate to be exchanged with another belonging to a college ** July 174%- 


in Oxford; and that the eſtate, the college was to give, ſhould 
go to A.; the college (whether prevailed on by the heir at law, 
as was moſt probable), refuſed to exchange, though greatly for 


and his ſpecifick deviſee of that eſtate the heir ſaid, this is not 


their benefit; upon a queſtion between the heir at law of teſtator On eviftion of 
eltate deviſed, 


TY : | : the damages to 
the eſtate given to you, but another the college was to give; but deviſee. Y 


80 


the court held the deviſee intitled. So here the teſtatrix meant ot an eſtate 


Bow ſhould have the note, if it exiſted; if not, the thing in lieu 
of it. Next conſider the 400 J. Eaſl- India ſtock : this ſhe vo- 


luntarily ſells out; and with the produce and other money of 


her own added to it, purchaſes 800 J. new Sourk-Sea annuities. It 


is inſiſted on the part of thoſe, who had a' ſpecifick lien on the 400 J. 


new South-Sea annuities, that this being converted into the ſame 
tund, by virtue of that circumſtance and of the codicil, ordered 
to ſtand as well as the will, it intitles them to have recourſe to the 
800 J. new South-Sea annuities. This 400 J. is to be conſidered as 
a debt, and within thoſe caſes where the debt is called in, It is 
to be conſidered as a ſhare in a partnerſhip : then ſuppoſe, one 
intereſted in a partnerſhip to a particular amount or ſhare, deviſes 
ſpecifically to 4. his ſtock in trade and ſhare in partnerſhip ; af- 
terward ſells that out to another for a valuable conſideration ; no 


Vor. II. 7 U: doubt 


in lieu of it. 
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Goabt but chat is an ademption of the ſpecifick legacy ; : 'y r ſuch 


legatee muſt ſuffer the diſadvantages and inconveniences, as well 
as be intitled to the advantages, attending that kind of legacy. 
Thus would it be, if it barely ſtood upon the ſelling out, without 
regard to what was done with the money; for if the teſtatrix 
places out that money upon another fund, it would be going a 
ſtep farther in prejudice of the legatee. Beſide the has added more 
money to thats whereas if ſhe had deſigned this to anſwer the 
original ſpecifick bequeſt, ſhe would have kent this ſum diſtinct 


and entire. If under theſe circumſtances the immediate legatee 


of the partnerſhip or Eaft-Ind;a ſtock could not have recourſe to 
that when changed and converted, a fortiori a perſon intitled to 
another fund can never have recourſe to this, unleſs there is ſome- 
thing in the codicil to occaſion that. It is clear therefore, that 
the original ſpecifick lien is gone. The caſe as to the 400 J. 
South-Sea annuities will go a good way toward deciding the 
queſtion as to this 400 J. It ſhews the teſtatrix knew, what an 
ademption was, the effect and conſequence of it; and then could 
not be ignorant of it, where ſhe was ſole aQreſs, as ſhe was as 


Codicil direc- to the ſelling of the Eaft-India ſtock. The will was ended as to the 
ting the will to 400 J. South- Sea annuities, the teſtatrix ſhewing a change of mind 


ſtand, makes 


adeemed. 


bor good a le- as to that; and fo entirely inconſiſtent is the codicil with the 
gaey lapſed or will, that it not only gives the ſame thing to a different perſon, 


but gives legacies, which cannot poſſibly be paid together with 
thoſe in the will, there not being enough to pay all. One great 
objection is from that general direction in the codicil, that the 
will ſhould ſtand; but that cannot operate in the extent, the 
ſpecifick legatees would take: for it cannot operate to make 
good a legacy adeemed. A lapſed legacy by deviſee's dying in 


life of teſtator could not be made good by ſuch direction in a co- 


dicil, nor by parity of reaſon could a legacy adeemed, which is 
as much gone as a legacy lapſed. If it could not operate in con- 
tradiction to the operation of law, much leſs can it in contradic- 
tion to the acts of teſtatrix. Then the direction amounts to this; 


that the will ſhall ſtand ſo far as not contradicted by the codicil 


or other acts done by me; it does not operate by way of analogy 
to republication, which it is improperly called. Her acts ope- 
rate in direct contradiction to the will; conſequently ſhe meant 
not to put the will in a better condition, which the ſpecifick le- 
Bates inſiſt upon to make good the legacies adeemed. Theſe an- 

ities therefore are gone together with the ſpecifick legacies of 
the funds themſelves out of which they were to come: and the 
defendant Bow is intitled to the e of the note : bequeathed 
by the codicil. 


Bridgman | 
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Bridgman verſus Green, July, , 1755, Cle 287; 


I E bill ſought to call ſeveral perſons to account for a ſum 
| of 5000/7. obtained from the plaintiff by the following 
means. | = 


George Green, who was at firſt footman and afterward valet to 
the plaiatiff, prevailed on his maſter, over whom he had got 3 
great influence, to convey an eſtate to him on pretence of quali- andimpoſition 
fying him to kill game. Though there was a formal livery OT a- 
ſeiſin, he never was in poſſeflion, and the rent was ſtill paid to 8 
the plaintiff, who afterwards ſold that eſtate, and conveyed another for conſidera- 
to George Green in conſideration of his delivering up that and oy Wenn 
upon the ſame pretence as before; but the rent ſtill continued to up as a gift. 
be paid to plaintiff, Theſe conveyances were executed at ſuch A ud being for 
time, as G. Green had got the plaintiff to live ſeparate from his —— roo 
wife, and imported on the face to be in conſideration of 3 500 J. ſe ted bygran- 
but no money was ever paid or intended to be paid, and on the tor himſelf, 
defendant's part was read a letter under the plaintiff a 

| P . P S Own a gift by a ju- 

deſiring to have 3 500 /. inſerted in the deed as a conſideration, ty, ſet afide in 
Then the plaintiff makes a mortgage of his whole eſtate, in ui. 
which G. Green was not confidered as owner ; and the pretence 
of mortgaging was to enable the plaintiff and G. Green to travel 
and to learn the languages for that purpoſe. The money raiſed 
by the mortgage was 5000 J. of which 3000 J. was paid to G. 
Green and his wife; 1000 J. to Thomas the brother of G. Green; 
and 10001. to William Lock, the attorney employed in the mort- 
gage, but in truſt tor ſon of ſaid William, who alſo got from the 
_ plaintiff two promiſſory notes for 105. and 123 J. the one for pro- 
curing the money, the other for his bill of coſts. 


The plaintiff brought his action for this money, and was non- 
ſuited at Glouceſter aſſizes. | 


The grounds of his preſent bill were two. Firſt, that he was 
weak and liable to be impoſed upon, and that adv.ntage was taken 
by an artful ſervant: ſecondly, that this is a conveyance made, 
and this money paid on a fictitious confideration now ſet up as a 
gift. 


Lord CHANCELLOR. 


Next to the ſurpriſe and concern one has to ſee perſons enter 
into ſuch a combination as this, is the ſurpriſe to ſee it contended 
in a court of juſtice, It is moſt extraordinary to think a court of 

| I Eh juſtice 
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juſtice can wink ſo hard as to ſuffer it to be ſupported, As to 
what was alluded to at the bar, I will only ſay, that in caſe what 
was alluded to was proved, I ſhould notwithſtanding be obliged 
to make the ſame decree as now ; for it is incumbent on a court 
of equity to act by ſuch rule, as tends moſt to diſcountenance 
the crime; by the like rule courts of law make as to conditions: 
| but I make no ſuch conſtruction, but go on the facts and evi- 
dence before me, by which it is the plaineſt caſe of impoſition 
of ſome kind or other. As to the 1000 J. which Thomas Green 
and Wilkam Lock have got, there is nothing to ſupport it, not a 
ſyllable of gift or intention of gift; and not only no conſidera- 
tion, but there is nothing to found a conjecture upon ; this is left 
entirely undefended ; and that throws a complexion upon the 
whole, if it wanted that; it ſhews they did what they thought 
fit, and divided his property, as they pleaſed. It is plain, that 
the original of this took riſe from a pretence of qualifying G. 
Green to kill game; and as plain, whether from that cauſe or pre- 
tence or any other, that this advantage was taken at the time 
that they had got the plaintiff's wife away from him; and as 
plain, that this G. Green was the evil inſtrument in creating diſ- 
ſenſion between him and his wife; and under the influence he 
had gained, however it was, he got the conveyance- of an eſtate 
under this pretence of qualifying, frequently ſo declared by him- 
ſelf; which was plainly not intended to be a real conveyance ; 
and when that eſtate was ſold, no conveyance was made as from 
Green, The next conveyance took riſe from the ſame cauſe, and 
that by reaſon of delivering up the firſt eſtate: and therefore 
all theſe are connected together; and the money got for the 
mortgage was diſtributed among them. As to the improper parts 
Green acted as to his maſter and his wife, it is not neceſſary to repeat 
them. As to the firſt ground for ſetting this aſide I do not go 
upon this, that the plaintiff was ſo weak as not fit to manage his 
affairs: he was not ſo; he was a very imprudent man, but not 
ſo weak as to be called a fool. Liable to be impoſed on he was; 
but the ſtrong ground here is, that theſe conveyances, in conſi- 
deration of which this money was paid or pretended to be paid, 
were made originally upon a conſideration pecuniary inſerted in 
the deeds, which is now ſet up as a gift. This court will not 
Juffer one to take a conveyance for conſideration, and afterward 
{ct it up as a gift; and many conveyances have been ſet aſide upon 
that. The ground of that was ſaid for the defendant to be, that 
if a fictitious conſideration was inſerted in a conveyance, ariſing 
from the grantee, the court would not ſuffer it to be ſet up as a 
gift, becauſe contradictory to his own act; but that if gran- 
tor, meaning and intending a gift, inſerts a colourable confidera- 
tion, he himſelf ſhall not take advantage of it afterward, and 
ſay, it was not a gift: and here the plaintiff by letter under his 
3 1 1 „ own 
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_ own hands deſires that to be inſerted. But I muſt take that to be 

only conſiſtent with the reſt of the evidence, that he, intending 
to make a conveyance for a ſham qualification in lieu of the con- 
veyance of the firſt eſtate which had been afterward ſold, makes this 
colcurable conveyance for the ſame purpoſe, but ſtill upon the ſame 
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ground that the firſt conveyance was; and therefore ſtill the tenant 


in poſſcſſion ſwears, he never delivered poſſeſſion to Green, bat paid 
rent to the plaintiff as before. Hence then it appears, that the 
conveyance was made on this colour and pretence. He takes advan- 
tage of it now to ſet it up as an abſolute gift; which does not really 
appear to be intended, nor a real conſideration : but conſidering the 
tranſaction, and the manner of dividing this money without any 
Colour or pretence of conſideration as to the other defendants, it 

ſhews, they divided his property as they pleaſed, without any in- 
_ tention of gift. Under all theſe circumſtances it is impoſſible to let 


this conveyance ſtand ; and I never ſaw a more barefaced and 


ſhameful tranſaction. It is ſaid, this has been tried, and the jury 
|, have found it to be a gift; but the jury could find no otherwiſe, 

they could nat enter into the conſideration to ſet it aſide for fraud, 
and therefore found for the defendant at law. I muſt then ſer 
aſide all this tranſaction, and direct the defendants to account for 
and repay this money ſo received, as obtained and divided without 
any conſideration and by impoſition; and muſt charge them all 

with the whole, all being combined together. 


{7 The plaintiff objected to reading the depoſition of Lock on the 


part of Greer. 


Lord Chancellor ſaid, he would read it, if he could: but it could tEvidenceof 


not to be done. It has often been a queſtion, whether particeps 
fraudis ſhould be read or not; and ſometimes the boundaries have 


.co-defendant 
particeps frat 


dis and inte- 


been pretty nice. If he was concerned as an attorney and truſtee, reſted, not al- 


he has been read, and it has gone to his credit only, though not to 


bis competency ; but here he is directly charged as guilty of the 
whole, and not only that, but as intereſted : for here he is a truſtee 


lowed. 

If only as 
attorney and 
truſtee, it goes 
to his credit 


for a confiderable ſum given to his ſon, which I much conſider as ny. 


given to himſelf: otherwiſe all frauds would be eaſily covered; be- 
fide he is intereſted as to the ſetting afide the two notes. 


Anonymous, July g, 1755. 


At the Rolls, 


7 NN a bill for ſpecifick performance of an agreement to let the 


Caſe 218. 


On decreeing 


performance 


D plaintiff into trade, His Honour ſaid, he never knew an in- of agreement 
. ſtance, that the court decreed an account of the profits of to let into 
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of iger proßts that trade fro the time the plaintiff ought to be let in, as was now 
. = 6 deſired. Where a truſtee has money of an infant to lay out in the 


_ whoſetrut funds for the infant's benefit, and lays it out in trade, which pro- 
money is laid duces 10 J. per cent. the court will give that infant an option either 


have intereſt for the money or the profits of the trade: but that 


out in trade 


has an option. LO 
is a very ſingular inſtance, and the only one of that kind, and 


he knew it done in the caſe of a brewhouſe. The court wank 


not decree performance of an agreement for letting the plaintiff into 


a trade, and then decree damages for the plaintiff for delay in not 
1 him in ſooner; for that the plaintiff might have bad, at” he 


had uſed his remedy at law. 


Calc 219. PLOAFIDNOUs, July T2, 1 756, 

Injunction Bill by the principal debtor to ſtay proceedings in action 
_ 2 * at law being diſmiſſed, the bail brought another bill for the 
lrjondion or like ee 

being diſmiſ | 


. Chancelhr, upon ſhewing cauſe againſt diffolving thei ipjunc- 


cannot brin 
another 2 tion, ſaid, that where the equity was determined as to the principal 


up th- ſawe by diſmifſion of his bill either on hearing or for want of proſecu- 
rab gates tion; he never knew an inſtance of a new bill by the bail to the 
action taking up that equity; which would be moſt dangerous to 


for colluſion, 


admit. The common method of proceeding is, where the princi- 
pal brings a bill againſt an action at law, and injunction being 
granted, it is a motion of courſe notwithſtanding the injunction, to 
proceed to make the bail liable. If the doctrine now inſiſted upon 

is true, it would be neceſſary to make the bail party to that bill; 
for it is now ſaid, that the bail is not bound in that ſuit. If . 


and if other perſons are allowed to ſet up the equity again, and 


overhaw] the whole matter, injunctions to ſtay proceedings at law 
would never be at an end, and the plaintiff at law might never come 


at his right, or at leaſt could not get out execution until after a 


great number of years; and it would be neceſſary to have an act of 
parliament againſt the power of this court to grant injunctions. 


But notwithſtanding this, if there is a colluſion, or a charge in the 


bill of colluſion between the principal (defendant at law) and the 
plaintiff at law, and the injunction is diſſolved by colluſion in order 
to charge the bail at Jaw, the bail might take up the equity : but 


it would be then a new equity; for fraud and colluſion affect every 


thing, and would give a right to reſort to the original equity : but 


in this caſe there is no pretence of it, therefore * the 00 5 


tion abſoluty. | 5 3, - . 


Anonymous, 


— 
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Anonymous, 161d. Caſe 220. 


HE plaintiff having lain by a conſiderable time after anſwer, Bil referred 
and then an order being obtained to refer the anſwer for for ſcandal ac 
_ impertinence, Lord Chancellor diſcharged that order, comparing it 5.7; 8 
to the rule as to exceptions, where not brought in in two terms; nence not af- 
there being no rule as to the time for referring an anſwer for im- abe or 
pertinence, which is diſcretionary in the court. But a bill cannot anſwer. 4 
be referred for impertinence after anſwer, nay after ſubmitting to ay 


_ anſwer, as by praying time, &c. * for ſcandal a bill may be aul — diſcre- 


referred at oy time. 


Hinton Ie Hinton, July 14, 1755. Caſe 221. 


| USBAN D, copyholder for life of an eſtate in which by the og, July F4 
cuſtom of the manor his widow was intitled to free bench, when Copyholder 
io gaol enters into an agreement for valuable conſideration for the ſale mar arm 
of that eſtate to his ſon, but dies without executing the agreement ſideration to 
before actual ſurrender of the copyhold and the paſſing of the legal * ſell 3 — 2 
eſtate to the ſon, who brought this bill for ſpecifick performance — rcramgy 


of the agreement, and that to the excluſion of the widow" s cuſto- der; the fon 
| is intitled to 
mary J. ree bench. | performance, 


and to compel 

For plaintiff. Such an agreement is an alienation of the huſ- the widow to 
| band's eſtate ſo as not to intitle the widow at the time of his death w—_ 8 
to her free bench; which can only be of ſuch copyhold lands 
whereof her huſband died ſeiſed, and not like dower at common 

law, which is a right in the widow in ſuch lands as the husband 
was ſeiſed of during the coverture, and therefore by the marriage 
the wife gains an inchoate right to the dower, which the husband 
cannot defeat without her levying a fine, and then not without her 
Cohſent; which is not the caſe of free bench, for the husband by 

parting with the eſtate during the coverture prevents that right; and 

his widow therefore derives from him, as ſhe was in his power. 
*This i is not like the death of a jointenant ; in which caſe the ſurvi- 
vor is in by his original right, which cannot be prejudiced by a will. 
Here was no original right; her right not taking place until the 
| husband's death, and depending on his acts, which may alien either 
in law or equity. It is like the right of a bond-creditor, who has 
2 lien upon all the lands, of which the debtor dies ſeiſed, but the 
_ debtor may at any time during his life alien that land; and if ſuch 
duebtor articles to convey his eſtate, that will take away the right 

of the bond-creditor, for it is the eſtate. of another; and there may 


bs ſeverance of Pointe by articles in equity or equitable con- 
veyance. 
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ſhe ſurvives the husband, and he dies ſeiſed; 


himſelf to lie in gaol, 


had a rigbt before. 


Cc A 8 E Argued and Determined 


vcyance. A fair judgment creditor of one, who has articled for 
dale of the eſtate poſtponed to the purchaſer ; an agreement for 
ſale for valuable conſideration being conſidered to all intents in this 
court as an actual fale, and the husband as truſtee for the other from 


the time it ought to have been executed. 


Fur defendant. They, 4055 claim under the perſon enter into 
an agreement for conveyance of an eſtate, may be bound thereby as 
an heir at law, Fc. but the defendant comes in in another right, 
by virtue of the cuſtom. She has an initiate right by marriage, if 

and then if not legally 
defeated, the queſtion is, whether this court will carry that equita- 
ble lien into execution againſt one claiming in another's right, If 
tenant in tail enters into a contract for ſale of the land, he may bar 
by fine or recovery, yet if he does not do it in his life, but ſuffers 
it has been held in this court, that it ſhall 
not be carried into execution againſt the iſſue in wal and remain= 
der. So if tenant in tail contracts for ſale of timber, for actually 
cut down in his life, the contract will be ſo far good, but not for 
the reſt, though a tree bappens to be half cut down; for it muſt be 
done in his life; and ſo it is as to tenant for life without impeach- 


-ment of waſte, Tho makes a contract for the ſale of timber. But 


Muſgrave v. Daſhwood, 2 Ver. is in point. Therefore although, 
is huſband is ſeiſed as truſtee, the widow cannot claim either dower 


or free bench againſt ceſtuy que truſt, this is not that caſe; for ſhe 

Free bench or copyhold is ſub modo as much 

the right of the widow as dower. Huſband committing felony bars 
not right of dower, or if huſband with his wife enter into agreement 

to levy a fine, and he receives the money thereon, but dies before 

ſuch conveyance is made, that will not bar dower. | NS 


Lon CHANCELLOR, 


There are two queſtions. Firſt, where a copyholder for life 
with a cuſtomary widow's eſtate, entering into an agreement for 
valuable conſideration for ſale of that eſtate, dies without executing 
that agreement, and without making that ſurrender and paſſing the 
legal eſtate, and the widow ſurvives, whether the purchaſer of that 
eſtate by ſuch agreement in equity is intitled in a court of equity to 


| have a ſpeciſick performance not only againſt the repreſentive of 


the huſband, but againſt the wife ſo as to exclude that free bench. 
or that cuſtomary eſtate, ſhe would be otherwiſe intitled to? Next, 
fuppoſing there may be ſuch a caſe, and the court would carry it 
into execution, whether in the preſent caſe there is ſufficient proof 
of what this agreement was,” to warrant a court tof equity to carry it 


into execution 7 | 
As 


* 
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As to the firſt there might originally be ſome difficulty : but not- 
withſtanding Muſgrave v. Daſhwood I think, taking it as a general 
propoſition, this court might do it. Copyhold eſtates are liable to ,. hold 23 
agreements and truſts to be declared on them, as freeholds are; e 
and therefore notwithſtanding that general reaſon as to the Lord's ble to agree- 
fine (in 2 Yer. 63.) it has been often determined, that if a copyholder 1 
enters into an agreement for ſale and dies before ſurrender, or makes 
a ſurrender, and dies before preſentment (which makes that ſurren- 
der void) this court will decree that, being for valuable conſidera- 
tion, to be carried into ſpecifick performance againſt the heir or 
voluntary claimant ſtanding in place of that copyholder. That was 
particularly the caſe of Taylor v. Wheeler, (2 Ver. 564.) which un- 
der went a good deal of conſideration, and is often cited, but cited 2 5 
on another head, to ſhew that aſſignees under a commiſſion of the —_ 
bankruptcy take the bankrupt's eſtate bound by all the equity to bound by all 
which the eſtate was liable in the hands of the bankrupt ; which 7. 
has been ſo ſettled ever fince, As it would be ſo againſt atiignees_ 
under a commiſſion of bankruptcy, and againſt heir at law of the 
copyholder, or any perſon intitled to the benefit of the life-eſtate as 
| ſpecial occupant during life of the bankrupt, the queſtion then is 

as to the widow, by reaſon of Free bench, and whether ſhe is in 
the like caſe of ſuch aſſignees, or heir, or perſon claiming volunta- 
rily under the copyholder ? It is inſiſted for the plaintiff, that ſhe 
is, becauſe free bench differs from dower at common law, as it isa, benen 
right the widow has upon death of her huſband of ſuch copyhold differs from 
lands, whereof her huſband dies ſeiſed; that is the cuſtom: whereas dower: but 
dower is a right in the widow of ſuch lands, as the huſband is aue ef 'he 
ſeiſed of during the coverture, and therefore by marriage the wife manor. 
gains an inchoate right to dower, which the huſband cannot defeat 
without her levying a fine, and therefore not without her conſent : 

which is not the caſe of free bench, for that the huſband by part- 
ing with the eſtate during coverture prevents that right, and there- 

fore the widow derives trotn her huſband, as ſhe was in his power. 
No that is a mixed queſtion : ſhe does fo far take from the hul- 
band, that her widow's eſtate is in the power of the huſband tv de- 


prive her of, if he ſurrenders fairly during the coverture : but it is 


a right ariſing from the cuſtom of the manor, and that is a reaſon, 

that breaks in a little upon the other part, for the cuſtom of the 
manor is the ground of the right. But yet there are ſeveral caſes, in 
which this court will take the benefit of it from her, notwith- 
ſtanding ſhe had the benefit of it by law ; and therefore it is ad- 
mitted, that if the huſband is ſeiſed only as truſtee, as if another 

perſon purchaſed a copyhold eſtate for lives or in fee in name of the 
huſband, and paid the purchaſe-money, if the wife claimed free Truſtee can- 
bench, this court would prevent her claiming it againſt ceſtuy que eo 

truſt, becauſe he was owner in equity of the eſtate; and in this it 

>, V Db Ih. | * does 
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does not differ from dower at common law ; for if hotband:i is whe 
merely as truſtee, the wife would be intitled to dower at law, but 
this court would not ſuffer her to take advantage of it; becauſe it 
would be taking part of that eſtate, the whole of which was in 
another, and againſt conſcience, This is not a truſt declared, but 
a truſt of conſtruction of this court; that is, where a contract for 
purchaſe of an eſtate whether freehold or copyhold, and vendor 
dies before conveyance of the legal eſtate by ſurrender (as it is in 
this caſe) if the contract is performed on the part of the purchaſer, 
or if be has done all that is neceſſary on his part, the court conſiders 
things contracted to be done for valuable conſideration, as done, 
and conſiders the other as truſtee from the time he ought to have 
performed. That goes a great way to this point : the principal cafe 
againſt this is that of the iſſue in tail and remainder; and it is 
truly ſaid, that if a man, ſeiſed of an eſtate tail with or without 
remainder over, contracts for fale, and receives the purchaſe money, 
and dies in the firſt caſe without levying a fine, or without a reco- 
n very in the laſt caſe, this court would not carry into execution 
into execution againſt the iſſue in tail; as was the caſe of Mr. Savil of Medley, 
againſt ifue who when tenant in tail choſe rather to live in gaol, and be ſerved 
woes i plate there, than to perform his agreement but the ground of 
claiming per that is, the iſſue in tail in the one caſe or remainder man in the other 
Jer man dini. claim per formam doni from the creator or author of the eſtate 
tail, and therefore though in the power of tenant in tail to be 
barred by a particular conveyance, that not being done, the court 
cannot take away that right they derive not from the tenant in tail 
but from the author: that is a different ground. If therefore it 
had not been for the caſe of Muſgrave v. Daſhwood, I ſhould have 
but very little doubt to determine this caſe. The ground there, 
that the widow's eſtate was not to be conſidered as an incumbrance, 
muſt be, that it was not created by the huſband, I do not un- 
derſtand that part of the caſe, where the book ſays, the court of 
law was divided; I do not ſee, how that could come in queſtion in 
a court of law; nor do 1 ſee, how the lord was concerned as to the 
fine in that caſe, where the bill was diſmiſſed ; for that does not 
at all ſeem to be a reaſon to ſupport it. If the articles were. ſuch 
as amounted there to a ſeverance of the jointenancy in equity, in 
ſuch caſe this court would decree againſt the ſurvivor. But I ſhould 
not think that authority ſufficient to determine this, if this caſe 
reſted upon that ; for where it is a clear caſe for valuable conſide- 
ration, the court may do it. But the nature of this agreement 
makes the doubt. The court would expect it ſhould moſt clearly 
appear, what were the terms of that agreement; that it ſhould be 
certain, plain, and fair in all reſpects. Then confidering the agree- 
ment before me, I cannot ſay, that appears; I do not know, what 
it was; and in order to carry into execution the terms thereof muſt 
appear, The agreement was entered into between father and ble | 
| | 1 | Fs Wille 


in the Time of Lord Chancellor HaRDwICRE. 635 


while the father was in gaol : that is an objection, unleſs it is cleared 
up. I have no doubt, but a man might make ſuch an agreement in 
gaol: but it muſt be having proper aſſiſtance and advice and in a fair 
manner. Courts of law will of courſe ſet aſide on motion warrants 
of attorney, unleſs of an attorney attending on his part, of his own 
procuring, employed by himſelf, and not procured by the per- 
ſon taking the warrant of attorney; which is a very prudent and 
cautious rule, and a good rule for this court to go by. How that 
was, does not appear in the preſent caſe. No conſideration is men- 
tioned in the letter of attorney; it is only for divers good cauſes and 
conſiderations him thereunto moving. That may, as it is ſaid, 
let into proof ; but in this caſe of a ſpecifick performance the court 
expects the whole to be in writing in ſome way or other. It is ſaid, 
the real conſideration was, that the ſon was to undertake to pay 

debts of the father: but there is no proof of that to my ſatisfaction, 
nor what debts he was to pay, nor reduced to any kind of cer- 
tainty. Then in a caſe fo circumſtanced, of an agreement from a 
father while in gaol, and in a caſe doubtful of itfelf, and where 
there is this authority, it is too hard, and the agreement does not 
appear with ſufficient certainty to decree it, 


For plaintiff. Further proof was then read to ſhew a conſidera- 
tion paid; whereupon His Lordſbip ſaid, it was then reduced to 
that queſtion, whether, taking it be an agreement for valuable 
conſideration and performed on the part of the purchaſer, it could 
be againſt the widow ; which was very material, and he muſt take 
care of the precedent; therefore ordered it to ſtand over, and he 
would look into the regiſter's book in that caſe of Muſgrave v. Daſb- 
20004, e 


Mathews verſus Mathews, Tuly 15, 1755. Caſe 222, 
Maſter of the Rolls for Lerd Chancellor, 


3 | | | 5 : Debtor devi- 
DMIRAL Mathews had upon his marriage a real eſtate of fs a much 
| 300 J. per ann. in ſtrict ſettlement, fo as to make his firſt ſon larger legacy 


tenant in tail. Long afterward he enters into a deed in 1733. which 3 _ | 


is an agreement between the father and ſon upon the ſon's marriage, by a ſubſe- 


whereby the father agrees to take 800 J. part of the fortune of the quent deed it 
ecomes im- 


ſon's wife, and to make a ſettlement in this way; that in conſide- poſſible to 
ration of the 8001. he ſhall in one month afterward convey to truſ- perform; by 


We, | - "7 the will it 
tees for a term of years lands ſubject to theſe truſts, to ſecure 50 l. matey 


per ann. to the ſon, and 800 J. to the younger children of the fon to have been 


be paid at ſuch days, times, manners, and proportions, as Thomas Ma- © fat 
thews the ſon ſhould direct and appoint, and for want of appoint- e ee 
ment to be paid to them equally at twenty-one or marriage, With ther purpoſe : 


k ; benefit but being 
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the condition benefit of ſurvivor upon the death of any. before : and if he had no 


4 pus wh child, the ſaid 800 J. ſhould not be raiſed, and the term ſhould at- 
tion. tend the inheritance, „ 1 5 _ 


In 1749. he makes a will, and deviſes 700 J. per annum to his 
ſon, upon condition that the ſon within twelve months after teſta- 
tor's death ſhould convey the whole family-eſtate for better ſecuring 
to the teſtator's ſiſter in law Anne Burgeſs 100 l. per annum for life, 
which he had before given her out of the ſaid lands; with another 
condition that the ſon ſhould confirm his will, otherwiſe the 700 J. 

annuity to ceaſe; and then makes a very large proviſion for the 
grandchildren at their age of twenty-five or marriage. - 


In 1750. the teſtator by a deed makes his ſon tenant for life in- 
ſtead of tenant in tail, as he was before, by levying a fine and re- 
ſettling an eſtate in the ſtricteſt ſettlement, and to no other uſes. 


After his death the queſtion upon the fpreſent bill was, how far 
the claims of the ſon, his wife, and children, under the agreement 
in 1733, are barred by any other proviſion in the will of the father; 


and whether that is a ſatisfaction ? 


Sir Thomas Clarke, 


General rule, The deed in 1733. was a contract between father and ſon ſo as 
— 2 pl to make the ſon and his family purchaſers from the father, and 
equal toa Created a debt owing from the father to them, As to the wife, 
debt is a ſhe has clearly received no ſatisfaction for that debt contracted to 
confirative her. As to the children, the rules of ſatisfaction are well ſettled 
but any mi- and known; and it is ſtrange, how that general rule came to be 
8 eſtabliſhed ; that is, where a debtor by his will gives a larger or 
hald of to equal benefit, it is extraordinary to ſay, that, if the eſtate is ſuffi- 
take it cient for both debt and bounty, the teſtator upon the rule of con- 
out of that; ſtructive ſatisfaction ſhould not intend both. However that rule has 
as it muſt be $3 5 8 | 
a5 certain as been ſo ſettled, and not broke in upon: yet the court diſlikes it fo 
tothedura- much as to lay hold of any minute circumſtance to take it out: as 
on and © that the thing in ſatisfaction ſhould be as certain as to the duration 
and commencement of it, otherwiſe, though ten times larger given 
by the will, it will not be held a ſatisfaction. I remember a caſe 
before the Lord Chancellor, where an old lady indebted to a ſervant 
for wages, by will gave ten times as much as ſhe owed, or was 
likely to owe; yet becauſe made payable in a month after her own 
death, ſo that the ſervant might not outlive the month, although 
great odds the other way, the court laid hold of that. By the arti- 
cles in 1733, the children were intitled to 800 J. fo as that every 
child muſt have had part of it. By the will he has given twenty 
times as much in the whole among them: but then it is ſo given 
. them, 
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them that if they do not arrive at twenty- five years of age, or do 
not marry, they would be intitled to nothing. It falls not within 
the rules of ſatisfaction, to which the court has adhered; aud it 1s 
too much to lay, the children are not intitled to both, 
Next as to the annuity of 50 J. for lite to the ſon, independent of 
the deed in 1750; what is given by the will is not a ſatisfaction of 
what was given by the deed in 1733. The teſtator has contracted a 
debt by the deed in 1733 : it is contended, that the annuity given 
by the will is a ſatisfaction for that: but it is given by the will - 
verſo intuitu. It is the ſame, as if the teſtator had deviſed the ſe 
tled eſtate to his ſon for life, Sc. ſubject to the annuity to oa 
Burgeſs; and then if the ſon had performed that condition, he 
would be intitled to claim under the deed in 1733. The court 
never carried the rule of ſatisfaction ſo far by conftruction as to 
make that anſwer a double purpoſe. Suppoſe, a man gives a pecu- Legacy to 
niary legacy to his executor, and dies indebted to that executor, exccuto ex- 
and no diſpoſition of the ſurplus of the perſonal eſtate ; the queſtion . Joo 
was, whether the executor ſhould be intitled to the undiſpoſed re- dilpoled for. 
ſidue; and, and having a legacy by the will, by the common rule of Plus but is 
the court he was barred: but it was inſiſted, that that legacy ſhould fame tune 
| alſo bar his debt, which was leſs than his legacy: but the court fatifaction for 
would not let that operate for two purpoſes ſo as to make it pay the gebt. 
debt beſide. This caſe is fimilar; for the teſtator has, upon con- 3 
dition that he will ſettle the family eſtate, given him the 700 l. ſatisfaction is 
anmuity; and now it is contended to make that 7001. annuity pay a et cn d % 
debt; the fon upon performing the condition would be intitled to 2 2 
have recourſe to the payment of this debt under the deed in 1733. purpoſe. 
Thus if it ſtood on the will: but it is neceſſary to conſider the deed 
in 1750, and the force thereof upon this queſtion. The teſtator 
having by the will made an injunction upon the ſon with which 
he might or might not comply; in 1750. they come to an agree- 
ment to levy a fine and ſettle the elite to the uſes and intents af- 
terward with ſtrong negative word to no other. It is a new agree- 
ment, and it is truly ſaid, the will left is executory, and the teſta- 
tor executed this part of the will himſelf: but in what manner? 
Which decides the queſtion, however the ſon is fatisfied. They 
ut the eſtate which was the ſubſequent matter of that deed in 1750. 
out of the ſon's power to perform that condition e. to the deviſe 
ol the 700. per annum, which the ſon might have done when the 
will was made, being tenant in tail of that eſtate: but having got the 
ſon into this ſettlement, it was out of his power to ſecure That for 
the life of Anne Bu -reſe, though he might grant pour auter vis, that 
is his own life. Then this ſhews a variation of intention by exe- 
cuting part of it in his life, and putting it in ſuch a way as if no 4 
ſuch proviſion as to the amm of Anne Burgess had been in the | - 
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will, This annuity «5 o0 J. is by the deed in 1750. a pure annuity 
and free from the condition ; and then it is the ſame, as if the con- 
dition compriſed in the will never had been mentioned; and if it 
had been pure and free, it would be a ſatisfaction of the 50 J. per 
annum. By the deed in 1750. then it is within the general rule 
of ſatisfaction, tough by the will it would not have been fo. 


N. His Honour mentioned a late caſe of Bent v. Clark, 
where Godfrey a brewer, had deviſed the produce of 


10, 00 JI. to his mother fs her maintenance, and de- 
termined that that ſhould abate 1 in N | 


Hinton verſus Hinton, Juy [ „ 1755. 
os: CHA NCEL OR -=_ judgment. 


This caſe is now reduced to the ficſt point. I inclined to be cf 


opinion, that in ſuch a caſe of an agreement by a copyholder for a 
ſale to his fon for valuable conſideration, paid as to the greateſt 


part at leaſt, the father dying before actual ſurrender, the purchaſer 

was intitled in a court of equity to carry that into execution, and to 
compel the widow, who, by the cuſtom of the manor, was intitled 
to free bench out of this eſtate to ſurrender her right thereto in 
execution of this. The only doubt, I bad, aroſe from Muſgrave 


v. Daſhwood; mentioned in two places in 2 Per. 45, and 63, and fo 


obſcurely reported there, that I deſired the regiſter's book, and 


looked into it ; where it is entered in two places, and the days! in 


Ver. appear to: be right, but in neither of thoſe places is there in the 
Regi'er's book any ſtate of the pleadings or caſe; in the latter 


place is a common ſhort order of diſmiſſion; ſo that no ſtate and 
no light can be from thence. Then the authority of that' caſe de- 
pends on the bock, where it is ſo impefecty ſtated, it is difficult 
to know the ground of it ; for it might be only a bare. contract for 
ſale, the day for ſurrender not being come, nor any money paid by 
the purchaſer : that may be a ground for a difference, for then 
vendor was not become truſtee for vendee in that caſe, hw it was to 
be performed until the death of the huſband. That authority then 
cannot have weight to govern my judgment; and I muſt conſider 


it upon the re ſon of the thing and other authorities. No other 


authority can be found; and therefore it is diveſted of any determi- 
nation to conclude the judgment of the court; and therefore I have 
looked into what caſes at common law upon imperfect conveyances 
by huſband, and left ſo at his death, have been made as to free bench 


of the wife upon ſuch a conveyance. Some are very relative to the 


Pf Co 
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preſent ; and the analogy and reaſon thereof will go a great way; 


for it is a general rule, that eguizas ſequitur legem, The firſt autho- 


rity is only a general one to ſhew the nature of the wife's eſtate; 


Rennington v. Cole, Ney 29. the ground of which wat, that the 


free bench eſtate of the wife is but a branch out of the eſtate of the 
huſband.; and other caſes ſhew, that in events it is in the power 
of the huſband. Another caſe, in 1 Ini. 59. b. goes a good way ia 


this.; which is a very ſtrong caſe, that a ſurrender barely to ule of 


a will, the uſe of the copyhold lands directed by the will, and no 
preſentmeut until after death of ſurrenderot, ſurrenderee ſhall take 
the lands in preference to the ſurviving jointenant, the ſurrender 
though no preſentment being a ſeverance of the jointure: which is 
a ſtrong ſupport of the determination of C. B. in Carr v. Singer, 
cited by me the other day, that a ſurrender to uſe of a will 
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Ante, in 
Moor v. 


will bar an eſtate tail of a copyhold; for if ſuch a ſurrender, Moor. 


though not preſented until after death of the jointenant, will fever 
the jointure (the objection to which was, that the will took place 
but at the death) thou 2h the eſtate tail and the uſe by the will are 
to take effect at the ſawe time, yet it ſheuld bar the intail ; that 
goes a great way to the preſent caſe. Another caſe is Benſon v. 
Scot, Sal, 185. where there was a ſurrender by the huſband, the 


Conveyance imperfect at his death for want of preſentment, that 


preſentment was made after his death, and held to bar the free 
bench. Another caſe is in Freem. 516. For want of authorities 
and precedents in this court, I have cited theſe at common law to 
ſhew how far and to what degree courts of law have confidered 


free bench in the power of the huſband. This is clear; that where | 


the huſband dies, having made an imperfect conveyance, that is 
held compleated aſter his death, and to exclude free bench; which 
ſhews, how much they held it in power of the huſband. Thea 
confider, how far the reaſon of that goes in a court of equity. The 


huſband has for valuable confideration contracted to fell the whole 


of this eſtate, all that was in his power-in it; he had an intereft 
in it for his life, and a contingent intereſt to diſpoſe of that right of 
his wife; and the queſtion is, whether analegous to thoſe determina- 
tions at law the ſhould be bound by this act? Jam of opinion it 
is ſo; for it is parting with the whole eſtate in equity; and this 
court conſiders the thing as done, from the time it ought ; confi- 
ders vendor as truſtee for vendee ; and that they, who come in his 
place, ought to perform that. The only objection to that was from 
analogy to caſes of iſſue in tail, who claim parameunt and per for- 
mam dont; Which is compared to this, that here the widow claims 
not under the huſband, but from the cuſtom of the manor, and 

therefore ſomething. diſtin from the huſband. But the de- 
terminations at common law go not upon that at all; for ac- 
cording to that caſe, that Free bench is a branch of the eſtate of the 
huſband, it ariſes from the eſtate of the huſband, though it is 
from the cuſtom of the manor; and you might argue in that 
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way as well in Borough Engliſh, wherein lands defend to the 
youngeſt ſon; and yet if the father in his life contracts only to 
carry into execution, the youngeſt ſon is as much bound to carry 
that into execution as cuſtomary heir, as much as the heir at com- 
mon law. Nay that youngeſt ſon ſhall be obliged to ſurrender the 
copyhold lands, and the conſideration- money to be paid for them 
ſhall go to the father's perſonal eſtate, not to him: yet it might. 
be faid, that ſon claims not from his father, but by the cuſtom 
of the manor. This is very near "that caſe, though not quite; 
for courts of law and equity conſider that cuſtom only as directing | 
the derivation of that out of the buſband' s eſtate. 1 
I am of opinion therefore, that the defeadans | is under the cir- _ 

cumſtances of this cafe bound to ſurrender her widow's eſtate in 
theſe copyhold lands to the plaintiff at his expence in performance 
of her huſband's agreement : but without colts. 6 | 


Caſe 22. Alexander ver/us Alexander, Ju 17, 1755. 
| Maſter of the Roll, Jor Lord Chancellor, 


8 AMES AL EXANDER by will bequeaths to two truſ- 
Point among tees 60001. deſcribing particularly the funds of which it 
ary abr. conſiſted, upon truſt to pay the intereſt and produce to his wife 
have a part, for life, and direQs them to place the ſame out at intereſt with 

not what her onſent ; *and I give unto my ſaid wife the abſolute diſpo- 
rd. * Alo the ſaid ſum of 6000 J. unto' and among ſuch children 
particular in. e hegotten between us and in ſuch proportion, as ſhe ſhall jby 


tereſt, as for « laſt will and teſtiment, or by any other deed or deeds, writing 


fe, may be 
given She © 'o writings, to be executed by her in her lifetime, atteſted by 


But not to © two or more credible witneſſes, dire&t, limit, and appoint ;** 


grandchil- | > | 
Gen ; nor can then directs the truſtees to pay the fame according to ſuch will 


adiſcretien be Or appointment; and for want of ſuch a will or appointment, that 
given to ano. the ſaid 6000 J. ſhouid fall into and go in the, ſame manner as the 


— ny P reſidue of his perſonal eſtate : but if his wife ſhould think fit to 


But though apply } in her lifetime any part of the ſaid 6000 J. as an, increaſe 


that would be of ano of the portions given by the will to his faid children, or 
void, it would 


not devolve any of them, for their better advancement in marriage or otherwiſe N 
oa the court, jn the world, then the truſtees ſhould out of the ſaid 60c9/7. iſſue 
which is only g pay ſuch part thereof for the benefit of ſuch children, as his wife 


waere the 
power is well ſhould by any writing as aforeſaid direct and appoint. 
created, but 
b t | „ | . 
dh rh i The mother makes her will, * being then five of the chil- 
ecuted by we dren hie! ng, the thereby recites her power, and in purſuance 


Dry bo thereof gives to her daughter Anne 100 /. to be paid out of the 
Where given 


* 


ſum 


3 
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um of 6000 J. after deducting what ſhe had before paid to ſome of espable, the 


her children; and as to the remaining produce after payment of the 


Other capable 


ſaid. 100 J. ſhe diſpoſes to her daughter Mary and ſon James for their whole. 
- own reſpective uſe each one full fourth part thereof (the whole into Ie cannot be 
four parts equally to be divided), and to the ſaid Mary and James given exempt 


alſo the other remaining two fourth parts ; but as to thoſe two- 
fourth parts upon the truſts following; vis. as to one of the ſame 
to place out or continue on ſecurities during the life of their ſiſter, 
ber daughter Catherine, wife of Thomas Clipperton, and to pay the 
intereſt thereof to. ſuch perſon or perſons and for ſuch purpoſes 
as ſhe ſhall from time to time dire, and in default of ſuch 
direction into her: own proper hands, my will being, that ſuch in- 
tereſt ſhall be for her ſeparate uſe and diſpoſal, and not ſubject to 
the debts, controul or engagements of her preſent or any future 
huſband; and upon truſt at her deceaſe to pay and apply the prin- 
-cipal of ſuch fourth part to ſuch child or children, 1f any, as ſhe 
hall happen to have living-at her deceaſe, in ſuch manner as ſhe 
ſhall by writing under her hand in nature of a will or otherwiſe 
appoint ; and, for want of ſuch appointment, to ſuch child, if but 
one; if more to them equally; in default of ſuch child or children 
the principal of ſuch fourth part, if the ſurvives her huſband, to be 
-wholly paid to her for her only uſe and benefit; but if ſhe dies in 
his life, the ſaid principal at her deceaſe to go to the ſaid James and 
Mary, yet for their own reſpective benefit only as for one third part 
thereof to each of them; and as to the other third part thereof, and 
alſo as the other of. ſuch remaining two-fourth parts, whereof no 
-diſpoſition is herein yet made, upon truſt to pay and apply the 
principal and intereitthereof or any part of either from time to time 
weekly or otherwiſe in ſuch manner as ſaid Mary and James, their 
executors, adminiſtrators, or aſſigns ſhall in their diſcretion think 
moſt beneficial for the perſonal ſupport and maintenance of their 
brother, my ſon Francis, and his wife and children, but not for 
the payment of his debts. 


Sir Thomas Clarke faid, there were ſome particularities in the 
caſe, and he would conſider 9 it, and next day delivered his opi- 


nion. 


" Condidering che nature of the power, the wife was confined as to 
the objects to give it to, but left to her diſcretion as to apportioning 
it among them, In conſequence of this ſhe was obliged to give the 
whole among the children; every child muſt have ſome; ſuch 
| ſhare as ſhe pleaſed, provided not illuſory ; which has been the 
language of the court as to ſuch appointments. If then ſhe might 
apportion, as ſhe pleaſed, it is neceſſarily N in that, that ſhe 
Vol.. II. „ he 


from debts of 
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might apportion it out in ſuch manner as ſhe pleaſed ; for it is ſuch 
kind of proportions, as ſhe ſhould think fit; and therefore the 
power in the firſt part of the will does not differ from the latter part, 
where the word manner is added; for the firſt word means kind of 
proportions. This is the nature of the power; conſequently ſhe 
might give an intereſt for life in a particular ſhare to one child, or 
limit the capital of the ſame ſhare to another, or even go ſo far as 
to limit it to a third child upon a contingency ; provided the doled 
out the whole in this various way among all the children only, 
One reſtriction ſhe was under, that ſhe could not have given any 
one child merely a reverſionary intereſt; for it was intended as a 
proviſion, and therefore it would be deemed illuſory. The power 
did not require that ſhe ſhould dole it out in groſs ſums, and give 
each child an abſolute intereſt in that groſs ſum ; for which among 
ſeveral other caſes Thwaytes v. Day, 2 Ver. 80. is a ſtrong authority, 
that ſuch a power will enable the giving particular intereſts and to 
apportion ſuch intereſt, as a general power of apportioning land it- 
ſelf would. As this is neceſſarily implied, there is nothing in the 
oObjection, that where this is deſigned, the power is more extenſive, 
and words added. = ON 


As this is the nature of the power, conſider what is done under 
it. It is obſervable, that in conſequence of the nature of the power 
the mother has given to each of the five children then alive a ſhare 
in poſſeſſion, not merely a reverſionary intereſt ; which I ſhould 

have doubted whether it would be good. The 100 J. to Anne, and 
the one-fourth of the reſidue to James, and the other fourth to 
Mary abſolutely, are undoubtedly good ; ſo is the intereſt to Ca- 
therine for life in the other fourth part; and the giving it to her ſe- 
parate uſe is ſo far from being an objection, that it is more ſtrictly 
carrying into execution the will of the father, a ſtronger execution 
of the power agrecably to his intent. But next the proviſion for the 
children of Catber ine is not a good appointment. The mother had 
a power to do ſomething fimilar to this, but in another way; for 
though that power would have enabled her for better advancement 
in marriage to make a ſtrict ſettlement, that is implicitly con- 
tained in that power to limit any ſhare ſhe thought fit to give for 
advancement of marriage, in that way, but ſhe has not taken that 
method ; for ſhe has made a diſpoſition of it by her will, and there- 
fore it muſt correſpond with every circumſtance in that will, No 
caſe will, under a power to appoint to children, warrant to 
give to grandchildren ; there is a caſe in point to that, if it needed 
i:, in Verncn : but it clearly cannot. Thwaytes v. Day is more like 
an authority on that fide of the queſtion ; but that is no authority to 
contradi the reaſon of the thing, that the appointment to the chil» 
| 5 I dren 
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dren is bad. Next, as to the contingent intereſt to Catherine if ſhe 


had no children and ſhe ſurvived her huſband; but in default there- 


of two-thirds to James and Mary, the other third to go over 
with the other fourth to Francis; ſuppole Catherine leaves children 
at the time of her death, it is impoſſible any of theſe limitations 
| over ſhould take effect; it will fall into the reſidue, becauſe it was 
no appointment, being only a partial appointment of that fourih, 
given only to Catherine for life; and the children, though they 
could not take themſelves, would yet prevent the limitation over, 
But the moſt matcrial limitation is that given laſt to Francis, his 
wife and children. Conſider the effect of this appointment: firſt 
on a ſuppoſition that this diſcretionary power was good, and had 
been exerciſed by James and Mary. It is clear they could not have 
duly exerciſed that power without giving a ſhare to the wife and 
children of Francis; otherwiſe it is not conſiſtent with the mo- 
ther's intent; nor can I ſay they could diſcreetly have given the 
whole to Francis; and it is clear, that if they had exerciſed this 
power to the wife and children, it would have been bad. If they 
had given any thing (as they muſt ſomething in conſequence of 
their power) it would have been giving ſo much contrary to the in- 
tent and effect of the power: but I am clearly of opinion, this diſ- 
. cretionary power was not good; becauſe, if there is a power to A. 
of perſonal truſt or confidence, to exerciſe his judgment and diſcre- 
tion, A. cannot ſay this money ſhall be appointed by the diſcretion 
of B. for delegatus non poteſi delegare. It was determined by Lord 
Chancellor in Attorney General v. Berryman, Feb. 11. 1752; where 
a perſonal eſtate was given to ſuch charitable uſe as one br Berry- 
man ſhould appoint ; he directed the money to be applied as another 
Dr. Berryman his brother ſhould appoint; which the court 
would not. allow. Next conſider the conſequence of this: if 
the power could not be exerciſed, will it devolve on the court? It 
clearly cannot; for powers devolving on the court are powers well 
created in the original, but ſuch as by accident, as the death of per- 
fons, cannot be executed by thoſe perions; there is a natural ſub- 
ſtitution of the court in the room of thoſe perſons, But if a power / 
is void in the original, there is nothing to devolve on the court. It / 
is the ſam2 as if the mother had given it herſelf indefinitely for the 
benefit of Francis, his wife and children, laying the diſcretionary 
power out of the caſe, as if never inſerted in the will; and certainly 
' fo far as the wife and children were to have the benefit of it, that 
would not be good. Nobody could ſay how much the wife and 
children were intitled to, becauſe it is given indefinitely, Had it been 
free from that circumſtance of uncertainty, how much each was 
to take, it would be void as to the wife and children juſt as that 
given to Catherine, Suppoſe ſhe had given it to the huſband; his 
| Ee wife, 
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644 
| wiſe, and children, in groſs ſums abſolutely. equally to be divided, 
that would have been bad and an excels of her power; and if it had | 
been ſuch a partial appointment, fo far as void it would have fallen 
Into, the reſidue. The material queſtion then is as to the conſe- 
quence of this; whether the wife and children being incapable of 
8 taking will carry the whole to Francis, or whether the whole will go 
good and bag Over, or whether any medium can be found out? it is ſaid to carry 


in part, and the the whole to Francis; becauſe the execution of a power may be 


exceſs ouly 
void: where $999 ia part and bad in part; and that even at law an irregular 


the execution execution of a power will be ſupported, and not amount to no exe- 
is complete, cution at. all; and that in many caſes only the exceſs of a power will 


and thebound ds be void, Wo reſidue good. All that I admit; firſt that the execu- 


between it 
and the exceſs tion of a power may be g-od and bad in part: but the-conſequence 


clear. . of this will be various, as the circumſtances of the caſes are. As 


by a power to a man to appoint 1000 J. among his children; 
e appoints 100 J. among the children, and goo l. among others 
who are ſtrangers: the appointment of the 9ool. will be fo abſolutely 
eic, as that it will not be prevented from going over, if limited 
oyer for want of appointment, as if he had made none; and ſome- 
is has happened in this caſe, or may happen as to Catbe- 
7 we, other hand if the father gives the whole 1000 J. to 
| bis children, cd annexes a condition, that they ſhall releaſe a debt 
. owing to them or pay money over, the appointment of 1000 J. 
would be abſolute; and the condition would be only void; and the 
boundaries between the exceſs and proper execution are preciſe and 
apparent. The ground and principleof all this is, that where there is 
a complete execution of a power, apd ſomething ex abundanti added, 
which is improper, there the execution ſhall be good, and only the 
exceſs void: but, where not a complete execution of a power, or 
where the boundaries between the exceſs and execution are not dif- 
tingoiſhable, it will be bad. Suppoſe, one has power to jointure 
| 20015 for life, and appoints to her for 99 years, if ſhe ſo long live, 
as in the caſe of Mr. Newport, at law it was held in B. R. to be 
void, but in equity good pro tanto; becauſe he has done leſs than 
his power, and it clearly appears how much leſs the boundaries are 
clear and diſtinguiſhable ; if the wiſe ſhould outlive the 99 years, 
the eſtate as to the reſidue of her life will be undiſpoſed, and will 
go over to the remainder or other perſon intitled. Now to put a 
caſe vice verſa, ſuppoſe a power to leaſe for twenty-one years, and 
he leaſes for forty; that ſhail be good for the twenty-one, becauſe 
it is a complete execution of the power, and it appears how much 
he has exceeded it. If the court can fee the boundaries, it will be 
good for the execution of the power, and void as to the exceſs. Now 
is this appointment for benefit of Francis, his wife, and children, 


2 complete execution as to ö Francis? (for that is contended for.) 
4 1 a: 
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I think certainly not; for the wife and children were to have 
ſomething, and ſo far as ſomething is deſigned for them it is bad, 
and no poſſibility to diſtinguiſh how much ſhe has exceeded the 
power; it falls therefore within neither of thoſe circumſtances, 
which are eſſentially neceſſary, But it is proper to conſider if 
there is no other way to make this good ; becauſe the court will 
ſtrongly lean in favour of that fide, if it can. I own, I incline 
to think there is a method: ſuppoſe the mother, inſtead of uſing 
the words ſhe has, had given this one-fourth to be applied in 
ſuch way as moſt beneficial for her ſon and his wite and children, 
if they ſhall by law be capable; I ſhould not have doubted, but 
that as the wife and children are not by law capable, it would be 
_ abſolute to Francis; and the queſtion is, whether there is any 
difference? This bears an analogy to what the diſpoſitions by 
the mother would be, if ſhe had given 1t to a ſon by name, who 
never appeared to have exiſtence, or was never capable of taking ; 


if given to theſe four indefinitely, and three were incapable of 
28 the One joint le- 


gatee being 


taking, the fourth would have the whole, muſt take ſuch, 


675 


others were incapable of taking. It falls within the reaſon of outlawed, a 


the late caſe of Humpbries v. Taylour ; where a perſonal eſtate was r. * 
15 mare, the 


given to two in jointenancy; one was outlawed ; and therefore „ber takes 
the teſtatrix made a codicil, whereby ſhe adeemed what was given the whole, 


to one of the two; the queſtion was, whether the other jointe- 
nant ſhould take only a moiety ? But the court held, he was to 
take what the other did not, they were to take the whole be- 
tween them, The mother never deft oned this fourth part 
ſhould fall into the reſidue; and it would be extremely hard that 
it ſhould. Then he will be intitled to the whole of that. As 
to the ſubſequent reſtraint, that it ſhould be exempt from debts, 


ſhe has there exceeded the power given by the law, as in the 


other caſe ſhe exceeded the power given by her huſband ; for it 
will be left to take the fate of being his property and ſubject to 
be come at as his creditors ſhall think fit. 


I declare 8 that the execution of the power, ſo far as 
it concerns other perſons than the children of the teſtator, is void 


and of no effect. 


Note; At the bar was cited the caſe of Lord Conway, who, 
having power to grant leaſes of his eftate by one 
inſtrument, granted ſeveral; ſome of which were not 
within the power; and tho. all were within the fame in- 
ſtrument, they were conſidered as ſeveral leaſes, and it 
was ſent to the Maſter to b them. 


Alſo the Dean and Chapter of St. Paul's caſe, to ſhew that 
where : a power exceeded is void at law in the whole, 
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this court will hold it good as an agreement, and direct 
.a ſpecifick performance, reſtraining the contract accord- 


ing to the Paneer; 3 as Was done . 


Caſe 225. Garth verſus Baldwin - Jay 18, 17555. 
Donike of vl VD AR D TURNER in 1736 deviſes all his real and 


and perſonal I perſonal eſtate whatſoever and whereſover ſubject to annui- 
in cult for 4. ties and legacies, and all eſtate, right, title, and intereſt in law and 


'for life, aft 
Þ nog ning ooh equity, to Charles Baldwin in truſt to pay the rents and pro 


for life, and 46 fits of the real, and profits of the perſonal, to my couſin arab 
afierward for Garth to her ſeparate uſe for life, and as if ſole and unmarried; 

body; after- and afer her death to pay the ſame to Edward Turner Garth 
ward forthe ©: her fon for life; and afterwards to pay the fame to the heirs 
1 « of his body ; and for want of ſuch iſſue to pay the ſame to all 
ly in tail ta. © and every other ſon or ſons of the body of Sarah Garth begotten, 
ag e e“ or to be begotten, and the heirs of the bodies ſucceſſively, the 
for che daugh. ** eldeſt to be preferred in priority of birth; and for want of ſuch 
ter's in tail; ( iſſue to all and every daughter and daughters of Sarah Garth 
for want of e and the heirs of their bodies reſpectively, as tenants in com- 

ue to 

convey to C. mon, not as jointenants; and for want of ſuch iſſue in truſt 
in fee, B. is *© to convey all the real and perſonal eſtate to my couſin 70 
1 - * mas Gore, his heirs, executors, adminiſtrators, and affigns for 
tail of the real, ever, the bulk of my eſtate coming from his family ;" with a 
and to the ab. direction that by act of parliament or otherwile, as ſhould be thought 


ns e proper, all the ſons of Saraò Garth ſhould take upon them the 
ſonal. Thein: name of Turner. 


tent being at 
leaſt doubrful, ©... Garth never hed any other fon except Edward Cy 


the legal ope- 
ration ofthe Garth, but left alſo a e now an infant. 


words cannot 


5 8 Edward * Garth 8 an affidavit of his coming of 
to the pe:ſo- age, brought on petitioning to aſcertain his intereſt 1 in this real and 


nal, it veſts perſonal eſtate. | 
abſolutely by 


this limitation TY 
whether ſo n-. For petitioner. Upon this queſtion, whether or no the peti- 


tended or not. tioner is tenant in tail of the real, and abſolutely intereſted in the 
perſonal, eſtate, ſome difficulty may ariſe. As caſes of this na- 
ture often happen, it is of general conſequence to ſettle: it on a 
reaſonable and juſt foundation. To effectuate as far as poſſible 
the intent of teſtator, courts of equity have carried the notion as 
to truſt eſtates farther than formerly : but care muſt be taken, 


that we do not for that reaſon loſe all rules of law and land-marks 5 
of property. To conſtrue this will according to rules eſtabliſhed 
upen tae truſt as it concerns the real eſtate, the nature of the 


inſtrument and the words are to be conſidered, Nothing can be 
inferred 


in the Time of Lord Chancellor HarDwicke. 


inferred from the inſtrument to imply an intent to make a ſtrict 
ſettlement. A diſtinctiom is eſtabliſhed in ſeveral caſes, as in Bale 
v. Coleman, 1 Will. 142. that in articles on marriage the court 
will conftrue heirs of the body or iſſue ſo as to carry into ſtrict ſet- 
tlement for the iſſue, who are purchaſers and upon the conſide- 
ration of marriage; the court, reſpecting the courſe of marriage- 
ſettlements, preſumes, that the parties in the articles mean to 
contract accordingly; and therefore an implication ariſes on the 
nature of the inſtrument; which fails in the conſtruction of a 
will, where all take under the bounty of teſtator, and the legal 
operation ſhall take effect. Next upon the words: it is only a 
limitation to A. for lite, remainder to heirs of his body. In 
King v. Melling, 1 Ven. all the judges admitted the legal operation 
would be to veſt the limitation in A. the firſt taker, but the doubt 
was as to 7ſſue of the body: but whatever debate it bore formerly 
it is now ſettled, that whether it is to herrs, or iſue, of the body, the 


firſt taker ſhould have it veſted in him, and that opinion of Lord 


Hale has been followed ever ſince. Though here an eſtate for 
life is expreſſed, the teſtator might as well mean an eſtate tail. 
Wherever an eſtate tail is given, an eſtate for life is implied] 

given, the two limitations being connected together and looked 
on as an eſtate tail executed. If that then is the legal ſenſe, the 
only caſes, which varied, have been, where other words are ſu- 
peradded, or a ſpecial deſignation, as Burchert v. Durdant, 2 
Ven. 311. Archer's caſe 1 Co. 66. being an indication of intent 
that herrs of the body ſhall be a deſcription of the perſon as words 
of purchaſe; that intent is followed even in a court of law. 80 
a direction not to alien may ſhew the intent of teſtator. Here no 
words of limitation are ſuperadded to thoſe, which always car- 
Tied an eſtate tail, It is objected, that this being under a truſt 
the court muſt ſay, the teſtator intended only an eſtate for life: 
but the conſtruction of theſe words will be the ſame on a truſt as 
a legal eſtate, Bale v. Coleman; and admitted by Your Lordſhip in 
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8 Bagſhaw v. Spencer, 12 Nev. 1748, that if there is nothing more Ante. 


in the will to indicate the teſtator's intent, they ſhould have that 


effect according to the legal operation, not according to any ſup- 


poſed intent. The two leading caſes are that and Papillon v. 
Hoice, 2 Wil. 472. but this cannot be determined on the ſame 
grounds, In Bag ſhaw v. Spencer the preciſe ground on which 
Your Lordſhip determined it, was, that by interpoſition of truſ- 
tees to preſerve contingent remainders the teſtator intended an 
eſtate to the tenant for life forfeitable, ſuch as if he did any act 
to prevent the intail or contingent uſes from taking effect, the 


truſtees might enter. The judges of B. R. had a ſhort time be- Colſon v. 


fore determined, what had been the effect at law of limitation goon May 
, 1740. 


to truſtees during life of tenant for life to preſerve contingent re- 


mainders with a limitation afterward to the heirs of his body; 


they held, that the . of truſtees prevented the eſtate 
for 


ed ante. 
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Spencer. 


Ante. 


CASES Argued and Determined : 


ſor life in the firſt taker from merging in the inheritance, and 
therefore he took an eſtate for life and a remainder in tail after 
the limitation to the truſtees; and grounded themſelves on Dun- 
comb v. Duncomb, 3 Lev. 437. Your Lordſhip going upon that 
ground confidered the court as preſſed with this conſequence, 


that if the court inſerted in the conveyance the limitation to 


truſtees, they would follow that eſtate with the contingent uſes 
to be preſerved, and limit them in a regular and proper manner: 
but that if the court omitted them, then the court would give 
upon the execution of that truſt a different legal eſtate upon the 


legal operation of the words, from what the teſtator intended; 


for that the conſequence would be, that the eſtate for life would 5 
merge in the inheritance, and he would take an eſtate tail con- 
trary to the intent, In the caſe of Serjeant Maynard's will (Sir 
Jobn Hobart v. Lord Stamford) the reaſon, inducing the court 
to go as it did, has not been in- any other inſtance before or 
ſince. The ground of the determination in Withers v. Algood by 
Lord Talbot was from the abſurdity, and to make all take in the 
ſame manner by way of purchaſe: but there is no inſtance where 
this court ever carried a bare truſt for life, remainder to heirs of 
the body, into ſtrict ſettlement. It will be contended, that 
there is a difference between the limitation to the petitioner and 
thoſe following to the other children; and therefore that the teſ- 
tor knew how to limit an eſtate tail properly, and did it on this 
ground, that the petitioner was in being at the time of making 
the will, and therefore could be made tenant for life, but that as 
to the reſt not in efſe he muſt make the limitation to them an in- 
heritance. It is ſtrange to ſuppoſe a leſs beneficial intereſt in- 
tended to the eldeſt ſon than to the other children; nor is it ab- 
ſolutely true, that no one not 77 efſe an inheritance muſt be limi- 
ted; for it might be made by way of contingent remainder for 
life, ſuppoſing it to ariſe within the time allowed by law, tho' be- 
yond that an inheritance muſt ariſe. There might be one reaſon to 
limit it to the petitioner for life particularly; he might have a doubt 
whether the petitioner and his ſon, if he had a ſon at his mother's 
death, might not take jointly ; which might occaſion that limitation 
in a different manner. Whatever weight this objection might have 
in thoſe two leading caſes, where the court did argue from it as 
auxiliary (for there was a much ſtronger argument) no caſe was 
ever yet determined on that ground; it is too flight; for it would 
be ſaying, one cannot limit the ſame ſpecies of inheritance to 
different perſons in the ſame will by different words. If in one 
part a proper eſtate tail is limited by correct words, in another by 
words conſtrued to carry an eſtate tail, the court will not ſay, the. 
latter ſhould not carry it becauſe of the former correct words. So 
on a deviſe in fee. If it is ſaid, the intent was, that the reſt ſhould 
not be barred, that intent could go no farther than the firſt; for 
the ſecond oa unborn had a certain eſtate tail; there is no plain 
indication therefore of intent of a ſtrict ſettlement, or that the 

2 petitioner 


in the Time of Lord Chancellor Hazapwicks. 


_ petitioner ſhould not be able to bar the remainders; and it is the 


_ conſtruction of this court, that muſt take away the legal effect of 
theſe words, As to the inconveniencies if otherwiſe the court has 
no power to make him tenant for life without impeachment of waſte; 
for that was never done but in Leonard v. Lord Suſſex, 2 Ver. 526. 
and the court might as well arbitrarily give him power to make a 
Jointure as cut down trees, for it is Equally inconvenient to want 
both powers ; the laſt of which could not be done by this court, 
though perhaps the other may. All theſe inconveniencies, full as 
great as the giving him power to bar the remainders, will be 
avoided by this conſtruction. As to the truſt of the perſonal eſtate, 


there is no direction to lay it out in land. Where it is limited for 


life, remainder to heirs of the body, and in default of iſſue over, 
the whole veſts in firſt taker. Some caſes on peculiar grounds of 

diſtinction have gone fo far as to make heirs of the body words of 

urchaſe, as Peacock v. Spooner, 2 Ver. 195. but all the authorities 
ſubſequent to Webb v. Webb, 2 Ver. 668. concur to veſt in firſt ta- 
ker. Indeed a contingent limitation over will take effect, if it can; 
but not on a general dying without iſſue, as here. In all thoſe 
caſes of a double contingency it has been to A. for life, remainder 
to firſt and every other ſon, in default of iſſue male to daughters, 
in default of ſuch iſſue to B. If no ſon or daughter 1s left, the court 
will conſider it as if thoſe limitations were never inſerted, and the 
remainder to B. as immediate after the limitation for life : but on 
the preſent words the court is compelled to ſay, the whole veſts in 
the firſt taker. It ſo as to the perſona] eſtare, that is a ſtrong 


-ground for the court, {which inclines to make an uniform determi- : 


nation). to go en as to the real, Words of limitation over have 
ſometimes been conſtrued different as to the real and perſonal, as 
in Forth v. Chapman, 1 Will. 663, but the court there went on the 
word /eating. . 


For T, homas Gore, It is to be hoped, this queſtion is reduced to 
a certainty, at leaſt as to eſtates deviſed in truſt; for as to legal 
eſtates, where to the anceſtor for life with a limitation to the heirs 
of his body, it muſt be deſpaired ever to ſee it reduced to a certain 
principle; for the determinations go upon neither principle. One 
is, that the intent ſignifies nothing. The law has ſaid, that the 
anceſtor never ſhall take an eſtate for life, and make the heix purcha- 
ſer; becauſe it was a fraud upon the tenure; not upon the con- 
ſtruction that if an eſtate for life is given, remainder to his heirs, 
the ſame was meant as if given to him in fee: but the law ſays, you 
ſhall not do it, becauſe taking an eſtate for life and making the 
heir purchaſer, will deſtroy all the fruits of the fee: it is not that 
the man does not intend it, but the law upon principles of policy 

lays, that the limitation is void, not going upon the intent: and fo 

it is as to perpetuities. That rule being once eſtabliſhed, though 
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the reaſon ceaſed by the abolition of tepures, yet courts of law 


might do right in adhering to the rule. If therefore the determina- 
tions had been uniform, that in a limitation for life to the anceſtor 
and to. heirs of any ſort they were never words of purchaſe but 
of limitation, it would be a confiſtent rule. But courts of law 


have allowed an exception out of this rule for the ſake of the in- 


tent ; and have in many caſes at law laid hold of a word of intent, 
that the teſtator meant an eſtate for life, and therefore the general | 
rule ſhould not take place ; as in Backouſe v. Wells, (Eq. 46. 184.) 
on the word only for if it had not been for that word, e (Which 
in a will is the ſame as heirs of the body) would not alone have 
done. So in Pibus v. Mitford, 1 Ven. 372. et non aliter were the 
words, In Legat v. Sewel, (Eg. 5 295.) it was grounded on the 
intent; and that intent was upon words of limitation grafted. So 
in Liſle v. Gray, 2 Lev. Sc. they went on the word heirs, from 
the intent even in a deed that it ſhould be ſo. But the determina- 
tions at law will not put it on the intent; for in Colſon v. Colſen, 
which was a mere legal eſtate, if they were to go on the intent, 
the mere interpoſition of truſtees to preſerve contingent remainders 
was a ſtronger indication of intent than only or non aliter; as it 
ſhewed he had a notion, that his limitation was contingent. Then it 
goes not upon the intent, but reſults to the original point, that what- 


ever was the intent he ſhall not do it: and yet it was never laid 


down in any caſe at law, that notwithſtanding the intent it ſhall not 
be done. In Broughton v. Langley, 1 Tut. 814, and imperfectly 


in Sal. 769. the intent is gone upon but by ſaying, that it was not 


an indication of the intent; as Holt in his anſwer to the objection 
ſhews, although a power to tenant in tail in the will to make 
a jointure, does ſeem a ſtrong indication of the intent. From 
theſe caſes one cannot ſay, whether the intent was to govern or not. 
Thus it ſtands at law: but where the eſtate is in truſt, it is to be 
hoped we are now come certainly to know the rule, by which 
the queſtion is to be determined; for what is ſaid in Boraſten's 
caſe will hold much ſtronger in caſe of a truſt; that if improper 
words are uſed, the law will conſider by what proper words he 
might have done it ; and if his intent was clear, that ſhall be ſup- 
ported : but if he endeavours at a perpetuity, or giving an execu- 
tory deviſe beyond the time allowed, that he could not have done 
by proper words, and that ſhall not be ſupported in favour of the 
intent, That holds a forttort | in caſe of truſts; for if the intent 
is clear, he cannot commit a blunder in point of form; and upon this 
ſenſible reaſon; the truſtee is to make a conveyance under direction 
of the court ; when the court is to give direction, they are to tranſlate 
into technical terms. Then the direction, the court is to give here, 

is put into proper words. In Hopkins v. Hopkins, (Tal. 44.) it was 


on the poiat, whether the remainder over would veſt immediately, 


there being no truſtees to n Sc, in the declaration of truſt; 
2 . and 


in the Time of Lord Chancellor FLARDWICKE, 


and it is certain, that where the whole legal eſtate, the fee fi mple, 
was given to truſtees they interpoſe in the truſt, would ſupport 
what followed as to contingent remainders*, and there is NO occa- 
ſion to repeat them. In Bagſhaw v. Spencer there are truſtees in- 
terpoſed in the truſt. That might introduce the diſtinction (there 
doubted of by Tour Lordſhip) between - truſt executed and execu- 
tory ; for in executory truſt, as to lay out money in Jand, the whole 
not being compleated, it is in the form of it a direction to them to 
ſettle; in the other caſe the whole was ſettled; and this court ad- 
hered to the determination of courts of law; but not where a court 
of law had nothing to do with it, but would determine according 
to the intent ; whatever the legal eſtate is to truſtees, in point of 
form (provided the meaning was clear) that muſt be carried into 


execution according to his intent, and that by apt, technical words 


and forms, and that 1s the diſtindion between legal and thoſe, which 
are to be carried into execution in this court; for it is ſettled, that 
notwithſtanding determinations at law upon the formal words of a 
legal eſtate, where this court interpoſes in execution of a truſt, no 
technical words will prevent decrecing according to the intent an 
eſtate for life, though the word hezrs is afterward uſed. If then this 
is admitted to be a truſt, not an uſe executed, as to the real eſtate, 
and the prayer of the petition is to have a conveyance purſuant to 
the truſt, the court muſt find out what the teſtator meant as 
to the ſubject of the deviſe both real and perſonal eſtate. Firſt as 
to the perſonal which is much the moſt confiderable. The old 
rule of law (that where the' anceſtor took an eſtate for life, the 
heir ſhould not take as purchaſer) did not extend to perſonal eſtate; 
becauſe the reaſon did not, as there could be no conſideration of 
| tenure or fraud upon the Lord; whatever therefore in ſuch a limi- 
tation of a contingent intereſt that conſtruction has been adopted, 
it has been by way of analogy, and upon foundation of the intent: 
but otherwiſe the word hezrs, as applied to perſonal eſtate, is in its 
nature a word of purchaſe, not limitation: e contra as applied to 
real. To conſider the authorities and rule of law as to this applied 
to perſonal, unleſs ſomething particular in the manner of giving it, 
in ſettling or intending to ſettle perſonal eſtate, Hheirs is in general a 
word of purchaſe, though by way of analogy to the limitation of 
freehold eſtate the firſt taker may take it abſolutely, where it was 
Intended barely to mark the line of ſucceſſion in which to go. 
The leading caſe is Peacock v. Spooner ; where the judgment, that 
they were words of limitation, was reverſed, and that reverial, upon 
the reaſon of the thing, affirmed by the Lords. A A ſtrong confirma- 
tion of that was een by Lord Somers (who muſt have known 


— 


Cord Chancellor : It was firſt determined by lord Somers in Pembay v. Harrell, that the 
original truſt ſerved all the remainders, 1 Will. 35 Ante, Allanſon v. Clitherow, 23 July 


1747. 
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the whole of it) in Daffernv. Daffern, 2 Ver. 362. P. C. gh, where 
they were held words of purchaſe; and in thoſe two calcs there is 
no argument of intent beſide being a limitation for life and a ſet- 
tlement on huiband and wife and the heirs, that is the children, of 
the marriage. Nothing is there ſaid of an argument drawn from 


fat; 11 Hl. lt is true, that about eleven years afterward a caſe 
came before Lord Harcourt in 1710. which certainly contradicts 


both the former and the judgment of the Lords; and the queſtion 
will be, whether ſince Webb v. Webb, (belt reported in 1 Will. 132.) 
Your Lordſhip has adopted that determination, or adhered to the 
former, Though there was a great diverſity of opinions among the 
judges, yet Yur Lordſhip upon ſearching the minutes found, they 
did not go on Hat. 11 H. 7. It was a marriage-ſettlement in Webb 
b. Webb, and the words? [5 long of the term as ſhe [hall live, which 
Your Lordſhip in Hodjel v. Buſſy held to be as ſtrong as for life only 


or nom alter; and in a marriage ſettlement this court will never 


preſume an intent to defeat the ifſue. Lord Harcourt had then no 
notion of a diſtinction between a truſt and legal limitation; and 
the differences taken by him between that caſe and Peacock v Spooner 


have nothing material in them: and that caſe has fince been doubted 


© . . . . 
of, and the former adhered to. The firſt in point of time is Mi- 


thers v. Agood, 4 July 173 5. where Lord Talbot, the next day after 
he had fully pronounced his judgment, cited in favour of his opi- 


nion Dafern v. Daffern as ſtrongly ſupporting Peacock v. Spocner, 


and mentioned Melb v. Webb as decreed by Lord Harcourt to the 
contrary without aſſigning any, or at leaſt ſatisfactory, reaſon. In 
Sands v. Dixwell, 8 December 1738. Freehold and leaſchold were 
deviſed in truſt to convey to the teparate uſe of his daughter for life 


without the intermeddling of her huſband, and after her deceaſe in 


truſt to the heirs of her body; the queſtion was, whether an eſtate 
tail or heirs of the body were words of purchaſe ; Nur Lordſhip upon 
confideration held them in that caſe words of purchaſe, arguing 


from the intent, and alſo that as to the real eſtate they may be pro- 


per words of limitation, but as to the Jeaſehold they were proper 
words of purchaſe ; and that the direction to the ſeparate uſe of the 
wife ſhewed, it meant for life. Another determination by Tur 
Lordſhip was in Hedſel v. Buſſy, 5 December 1740. where Edward 
Buſy, ſeiſed of a reverſionary term, athgned to truſtees to permit 
Grace the wife to take the rent and profits during the term, if ſhe 
ſo long live; afterward to the uſe of Edward during life; and after 
the deceaſe of Ecard and Grace in truſt for the heirs of the body 
of Grace, begotten or to be begotten by Edward, their executors, 
adminittrators and aſſigns; the queſtion was, whether it veſted in 
Grace ablolutely; which it did, it heirs, &c. are words of limita- 
tion, not if words of purchaſe ; and this was a deed, and voluntary 
for ought appears: yet it was held, that Grace was only intitled 


for lite; that they were words of purchaſe, and that from the ſub- 


ſequent 


in the Time of Lord Chancellor Harpwicks. 


\ ſequent limitation to executors, Sc. grafted thereon : and Your 
Lordſbip laid a ſtreſs on this, that beirs, as applied to perſonal, was a 


word of purchaſe properly, not of limitation, The intent here 


undoubtedly was to create a ſucceſſion of eſtates tail as to this perto- 
nal eſtate ; but his intending more than the law allows, will not 
vitiate that part founded in law, for this court will carry that truſt 
into execution, fo, as that he could diſpoſe of it. If a daugh- 
ter had not been born, Thomas Gore would have been intitled to 
this perſonal eſtate upon the queſtion. of a double contingency. 

The reaſon, that in the caſes of double contingency, the birth 
of any child of the tenant for life defeats all the remainders over, 

1s, that thereby the only contingency, which was good originally, 
is become impoſſible, the other being bad originally : but it has 
never been yet determined, that the birth of a child of a ſubſequent 
remainder would defeat contingent remainders over properly limited 
on an eſtate tail. If the birth of this daughter velts an eſtate in her 
though capable of being diveſted by birth of a fon or daughter of 
the petitioner while in contingency, yet if the petitioner was to die 
leaving a wife enſient, it could not diveſt for that after born child. 

All this therefore remains in ſuſpenſe until the contingent remainder 
over comes to take effect or be determined. It is common in this 
country, where there are large chattel intereſts. for a man to limit 
them to his firſt. ſon for life, remainder to his firſt and every other 
fon in tail, ſo to his brothers, and remainders over: if any of thoſe 


intervening remainder men ſhould have a child, in life of the tenant 


for life, who then had no child; and that ſhould defeat all the li- 
mitations behind, and not be conſidered as in ſuſpenſe, it might be 
of bad conſequence as to theſe limitations. This then 1s an execu- 
tory truſt with contingent limitation over to Thomas Gore, provided 
the antecedent limitations in tail were ſpent in bis life. If this, 
agreeable to the intention is the conſtruction as to the perſonal 


OS 
eltare, it affords an argument as to the real blended therewith; 


for certainly heirs, &c. are not meant words of limitation in one 


caſe, and of purchaſe in the other. It is material, that a ſettlement 
by the will is plainly intended ; that upon that a ftrefs was laid by 
7tur Lordſhip in Coriton v. Coriten. He is giving to collateral rela- 
tions, and means Sarah Garth to be the ſtock ; and probably he and 
the drawer knew how to make a {trict ſettlement by giving to the 
object in being only for life, (which expreſs words of the will muſt 
not be left out), and how to give an eſtate tail, and how the abſo- 
lute property, and that he could not make a child unborn tenant 


for life, and give it to his iſſue. There cannot be a contingent li- 


mitation on a contingent limitation. If the petetioner is conſtrued 
tenant in tail, there will be no difference, the teſtator having limited 
proper eſtates tail to the reſt unborn; if he meant the ſame before, 
why not uſe the ſame words? The court, eſpecially in execution 
of a truſt, will ſupport that intent, which is lawful, and ſet aſide 
that which is not ſo; ; which is no more, than what Dur Lordſhip 

Vol. II. 3 has 
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has 43 upon the fat. of Mertmain, where to to be laid out on two 5 
funds, the one legal, the other not. He intended to make a family, 
from the direction to take his name. The particular reaſon, he 
has given, ſhews his anxiety to preſerve the laſt remainder. He 
meant this to be executory, veſting all in truſtees with a poſitive di- 
rection to make a conveyance at ſome period of time. The court 
in ditecting a conveyance can no more adhere to the words of the 
will than in Bag/hot v. Spencer, or Colſen v. Co fon ; which muſt 
therefore be departed from to find out the meaning. If that is 


clear to give only an eſtate for life to the petitioner, the ſubſequent 


limitation muſt not be to heirs of the body, but the court to an- 
ſwer that plain intent muſt Change thoſe words 1 into ficlt and every 


other ſon. 


For Sarah Garth, the infant daughter, it was inſiſted, that the 
money ought not now to be 5 to the e 


Lok p ron 


Since this cauſe has been brought on, I have had ſo much op- 
portunity to conſider it, and have lately had ſo much opportunity and 
neceſſity of looking into all the caſes upon this queſtion in Bag- 
Jhaw v. Spencer, that, though I had formed no judgment, until I 
heard the argument, yet I am better aſcertained in my Judgment 


now, upon what 1s 3 10 to do. 


This is now brought on upon a point, that has long exerciſed 
the {kill and acumen of the judges both in law and equity, and has 
undergone various determinations in different times and different 
caſes; and when a determination is to be made upon arguments of 
intention from clauſes in a will without poſitive expreſſions of inten- 
tion, no wonder it ſhould be fo, and that one caſe cannot be made 
an authority for another : but however though different judges at 
different times have varied from one another, I ſhould be very un- 
willing to vary from and contradict myſelf in my preſent determi- 
nation from that in Bagſhaw v. Spencer ; and therefore my opinion 
I hope, will be conſiſtent with that, 8955 the did inction between 


the two caſes. 


There are two general queſtions; ; and I will take them according 


to the order of the will, and in which the petitioner's counſel ſpoke; 


firſt as to the real, next as to the perſonal eſtate. Z 


The firſt is, whether or no this court can now decree. a convey- 
ance of the real eſtate to the petitioner ? If it can, in what manner 
to direct that conveyance and with what limitations ; that is, whe- 


ther he has a right under this will” to be tenant in tail of the real 
eſtate 
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date or - barely tenant for life; ſor that muſt be ſettled to govern 


the court in the direction for the conveyances? I am of opinion, that 
upon the conſtruction of this will I am obliged by the rules of Jaw 
and equity to direct the conveyance to be in tail to him. Several 


caſes have been cited, or rather properly alluded to as being well 


known. For Thomas Gore it is inſiſted, that by ſeveral determina- 


tions in this court, particularly in Papillion v. Hoice, and in Bag ſhaw 
v. Spencer, he is clearly intitled to have a remainder in fee limited 


to him, and nothing but an eſtate for life limited to the plaintiff; 
for; chas thoſe caſes have laid down a rule, that a conſtruction 1s to 


be made on the whole will, and this court is not bound by the 


legal, technical ſenſe of the words uſed, but to follow the intent ; 
and as there are reafons and proofs of intention in thoſe cafes, ſo 
there are here, to make him tenant for life. The principle, I go 
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u pon, is what I went upon in Bag r v. Spencer; it is this prin- Conſtrudios 
ciple, and not departed from before or ſince, that in limitations of in equity of 


a truſt either of real or perſonal eſtate to be determiged in this 
court, the conſtruction ought to be made according to thelconſtruc- 


truſt of real 
or perſonal, is 
according to 


tion of limitations of a legal eſtate; with this diſtinction, unleſs the the limitations 


Intent of teſtator or author of the truſt plainly appears to the con- 


of a legal 


: unleſs 


trary : but if the intent does not plainly appear ko contradict and there is a 
over-rule the legal conſtruction of the limitation, it never was laid plain intent 


down, nor was it by me in that caſe, that the legal conſtruction 
ſhould be over-ruled by any thing but the plain intent. I lay down 
the rule therefore, as Lord Hobart did in Counden v. Clerke, Hob. 29. 


in margin (for they are known to be his words, and in his empha- 


tical ſtyle) ſo I ſay, that I am not in a court of equity to over-rule 


the legal conſtruction of the limitation, unleſs the intent of the 
teſtator or author of the truſt appears by declaration plain; that is 


not ſaying it in ſo many words, but plain expreſſion or neceſſary 


implication of his intent, which is the fame thing. That was my 
ground, and is 16 now, I have brought my argument in Bagſhaw 
v. Spencer, and will repeat what I there ſaid. The firſt queſtion 
was, what appears to be the true intent of the teſtator? The ſecond, 
whether that is conſiſtent with and can take effect according to the 
general rules of law and equity? The third, whether there is any 
particular ſettled rule or determination of this court ſtanding in the 
way to prevent the intent from taking effect? As to the firſt que- 
ſtion I took it very clear, that he veſted the whole fee in truſtees 
aud after directing the particular truſt divides it into moieties, one 
to his nephew deſcending from his ſiſter Bagſhaw, the other to his 
nephew deſcending from bis filter Spencer; to every nephew in be- 
ing, and proper to be made tenants for life, expreſsly deviſes for 
| life, and adds to all of them without impeachment of waſte ; which 
clauſe, though not alone ſufficient to prevent the operation of law, 
is one mark of his meaning; then deviſes to four of his truſtees to 


Ow contingeat remainders during the life of Benjamin Bag ſhaw, 
| | Upon 


to the con- 
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Upon this I conſtrue it, that the teſtator had declared, he meant- 
to give Benjamin Bag ſhaw ſuch eſtate, as might be forfeited, not 
only an eſtate for life ; becauſe giviog it to truſtees after the deter- 
mination of that eſtate during his life, could mean nothing but a 
determination by forfeiture ; and further that it amounted to the 
ſame thing, as if the teſtator expreſsly declared his meaning to be 
to give only an eſtate for life to Benjamin Bag/haw fot feitable, and 
contingent remainders to thoſe deſcribed afterward as heirs of his 
body. This was the ground, and this plain declaration of his in- 
tent, inforced me to make that conſtruction. Then to bring it 
within - that caſe; the queſtion is, whether the proofs and eviden - 


ces of his intent come up to thoſe in that caſe; not the ſame in 


ſpecie (which cannot be in any caſe), but whether equally ſtrong and 
cogent to compel the court to make the ſame conſtruction. Iam 
of opinion, they are not, and that they are only doubtful evidences _ 
and inferences of intent, not clear, nor by declaration plain according 
to the emphatical expreſſion of Lord Hobart, Then to conſider 
the arguments of intention in this caſe. The argument is, that he 
has created a truſt :' without doing that he could not have anſwered” 
that intent to the ſole and ſeparate uſe. It is argued for the defen- 
dant that an intent is ſhewn to keep the eſtate in the hands of truſtees 
all this time, and that the plaintiff ſhould receive the rents and pro- 
fits of the real eſtate from the truſtees, and they ſhould pay over to 
him, and therefore an intent to keep him out of poſſeſſion and ab- 
ſolute property, and it ſhould go to the heirs: of his body. I do 
not doubt, but that he had a very large, general intent; but it is 


_ plain, that his intent could not take effect according to the rules of, 


law : for after limiting it in this manner to the petitioner for life 
and heirs of his body, the ſame evidence of intent appears here as 
to all ſubſequent remainder men, and as to all of them certainly it 
could not take effect. He could not create ſuch a ſeries of remain- 
ders one after another with a reitraint of alienation, if that was his 
intent; for if the plaintiff died without iſſue, and the eſtate came 
to his brother or ſiſter, they would have the abſolute diſpoſal. of it, 
that is by ſuffering an equitable common recovery, whith would 
bar all their own iſſue and the remainders. Taking that therefore 
to be his intent, it could not take effect. Conſider what next 
evidence of his intent is mentioned, vis. that he has directed all 
thoſe, who were to take ſucetſſively, to take his name; and fo he 
has, but I ſhould rather think, that in directing that, an argument 


of his intent ariſes the contrary way, Then what is the legal con- 


ſtruction unleſs clear evidence of his intent? And how have courts 
of law and equity both couſtrued that evidence of intent? Firſt in 
a court of law; and it is true, courts of law are to govern by the 
intention in wills as well as courts of equity. In a caſe very like to 
this, Broughton v. Langley, i Lut. 814, Sal. 679.expreſsly held to 
be an eſtate tail notwithſtanding there was a ſtronger evidence of 
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intention there. The conſtruction of B. R. there was, that the 


direction to ſtand ſeiſed to the uſes aftermentioned, to permit to 
receive the rents and profits during life, and afterward to uſe of heirs 
of the body was an uſe and legal eſtate for life in him, and therefore 
heirs of the body united with that according to She!ly's caſe, and gave 

him an eſtate tail: whereas if that was conſtrued a truſt (for which 
there was ſome ground there to hold the firſt limitation to be a 
truſt, for it was not ſaid an uſe there) he would have a truſt eſtate 
for 14 ; afterward the truſtees were to ſtand ſeiſed to the uſe of 
heirs of the body ; which could not then have united with the 
eſtate to him for life, but was kept ſeparate, and heirs of the body 
would conſequently take as purchaſers, I have heard, that this 
determination of B. R. was meant, that this court ſhould turn truſts 


into uſes again; and it has an eye to that. Eut what was the 


ſtrongeſt evidence of intent to have gone upon was the power 
given there, not to the party alone but to the truſtees and 
him, to make a jointure; which was ſtrong evidence. It is 

true, that has been held, as in King v. Melling, not to be a 
Cogent argument to make a tenant in tail by uniting, becauſe it 

might be a convenience to tenant in tail to make a jointure 

without barring: but it was alſo to the truſtees as well as to him, 
which is the ſtrongeſt evidence of intending the eſtate ſhould remain 
In thoſe truſtees: and yet by the unanimous opinion of that court 
the rule of law held fo ſtrong, that notwithſtanding that evidence, 
it could not be got over. There are ſeveral other caſes at law : but 
this is ſo like, it is needleſs to cite them. Then how is it in a court 
of equity? Firſt Legat v. Sexe] by Lord Cowper, who at that time 

had no notion of a diſtinction ſince taken up between truſts execu- 
tory and executed, but thought, that a ſettlement directed to be 


made was the ſame as a poſitive immediate limitation; and, though 


it was a-Caſe of money to be laid out in land, directed a caſe to be 
made, as upon lands deviſed in poſſeſſion; upon which three judges 

held, it was an eſtate tail. The opinion is ſtated expreſsly in 1 
Will. 87. Indeed Tracy J. held otherwiſe; upon that Lord Cowper 
ſeemed to doubt (as I avs heard) but held himſelf bound to agree 
with the three judges, and ſo decreed. In that caſe was the ſtrong- 
eſt. evidence of intention; for there are words of limitation mounted 
on the words heirs male of his body; yet they held the rule of law fo 


ſtrong for uniting the eſtates, that there was not ſufficient evidence 


of intent to over-rule it. After that came Bale v. Coleman, which 
never has been denied to be law or a rule of this court. I took the 
liberty to obſerve in Bagſba v. Spencer, upon the general declara- 
tions of Lord Harcourt in that cafe, and did differ upon ſome of 
thoſe; but I there expreſsly declared as to my own opinion, though 
1 differed as to his general reaſonings, that after all Lord Harcourt's 
reverſal of Lord Cowper” s decree did not ſtand in need of thoſe gene- 


ral reaſons, but that it was plainly diſtinguiſhed from "— v. 


Vor, Hl. 8 E Spencer; 
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Spencer; and therefore in the general caſe of Bale v. Coleman, I was 
of opinion, that it was right to adhere to it, The tradition is, that 
it was reheard by Lord Comer, and that he affirmed Lord Harcourt's 
decree contrary to his own: but the fact is not ſo, for ſecond re- 
hearings are ſeldom or ever granted. I believe, it was cited before 
Lord Cowper again, and that he ſpoke to that effect; ſo that the 
tradition I believe true, though upon a different reaſon. I will men- 
tion but one caſe more as to evidence of intention; though before 
two of the caſes already cited, yet I mention it laſt. becauſe relative 
to another kind of objection, viz. Leonard v. Earl of Suſſex, 2 Ver. 
526. which was ſuch a declaration of intention, as could not poſſi- 

bly be got the better of; and there was perſonal mixed with real. 

Lord Cote per directed an eſtate for life, and took the liberty to add 
without impeachment of waſte. That was the plaineſt caſe; for if he 
had directed a ſettlement in tail, and added that claufe which is in 

that will, it would be contrary to law; there being no way of ma- 
king that intent effectual but by making the ſons tenants for life, 
remainders to thoſe perſons who would be heirs of their bodies; 


which was a neceſſary conſtruction and a coercive argument to ſub- 


mit to. It is ſaid, here is a declaration of an intent, that there 
thould be no conveyance to put the legal eſtate out of the truſtces, 
until the remainder to Thomas Gore took effect. It has un- 
doubtedly an eye to that: but that is directly contrary to the rules 
of law, and what the court cannot comply with. Suppoſe the 
plaintiff ſhould die, and the eſtate came to bis brother, if he had 
one; now to his filter; ſhe would be intitied to call on the truſtees 
to convey the eſtate to her, and no one could refuſe it; nor could 
it be refuſed to any purpole, becauſe the might ſuffer an equitable 


recovery and bar. This young lady is now intitled to bring a bill 


by her procbein amy and infitt that her brother is intitled for life, 
and ſuch limitations, and call for a conveyance ; then it would come 
tor the judgment of the court, what kind of «ft; te ſhould be ti: ſt 
limited to the plaintiff: that therefore can be of no weight. Con- 
ſider it then upon the latter clauſe directing a change of name, 
which he has confined to the ſons, and has not carried to daughters, 
What objection now to the plaintiff's taking an eſtate tail, to his 
brother's taking an eſtate tail? None ariſes from thence to over-rule 


the conſtruction of law. Then confider what evidence there is on 


the other fide, or torebut that evidence of intent, I am of opinion 
there is very material, which at leaſt goes ſo far as to reduce it to 
great doubtfulneſs, and to leave it 77 equilibria at leaſt; and then 
the role and c:ntiruction of law ought to prevail. He muſt be 
bare tenant for life without power to make a jointure, or make a 
leaſe, or to cut down trees; which he cannot do if only tenant for 


life. I cannot be warranted to make it without impeachment of 


waſte, Lord Cowper's ground in ſo doing was, that it had an eye 
to an eſtate tail, and therefore he would give it; for there was 
— 
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nothing in the will to do it. Now ſuppoſe the queſtion had been 
put to the teſtator, whether he meant, this couſin, his firſt object, 
then but a year and a half old, ſhould, if he lived to take the eſtate, 
have no power to make a jainture; whom he had obliged to change 
| His name on a ſuppoſition of continuing the eſtate in his blood under 
that name, to erect a new family, and intended, he ſhouid marry, 
(and that made me ſay, the argument from that clauſe turned the 
other way and for the plaintiff), and yet reftrain him from making 
a jointure, which can be the only poſſible way of continuing legiti- 
mate iſſue? Next did the teſtator intend he ſhould not have power 
to make a leaſe for three or ſeven years, which ſhould bind the re- 


mainder man? He certainly could not mean that, having given an 


eſtate tail to the younger brothers and ſiſters; how then could he 
intend to give the elder brother a power to make a leafe or cut 
down trees? Then his intent ſtands in equr/zbrio as on the face of 
the will, and the court is not not warranted to take away the bene- 
fit of the legal operation of the words. But it is contended, that 
here is a limitation for life; and that the court muſt make a ſettle- 
ment and a conſtruction in order to the limitations of that ſettle- 
ment; and therefore mult either leave out thoſe words for life, or 
let them ſtand; and in letting them ſtand it will be an innacurate 
conveyance; for if left out, the ſuppofed intent will be departed 
from. U agree, it would be an inaccurate conveyance to limit this 
to him for life, and from and after his deceaſe, to the heirs of his 
body begotten or to be begotten; which would be incorrect: but 
in a deed as well as a will, whatever the conveyance be, according 
to Shel y's caſe, if the anceitor takes an eſtate. for life, and in an- 
other part of the conveyance to the heirs of his body, that unites 
and is an eſtate tail in him as well in a deed as a will: if therefore 
the words for liſe for form or nicety's ſake ſhould be put into this 
conveyance, it would not change it. That was not the caſe in 
Bag. ſhaw v Spencer ; tor if there the court had left out the limita- 
tion to truſtees to preſerve contingent remainders, the contequence 
- world be, that the court would give an immediate eſtate tail in 
poſſeſſion, whereas according to Co//or v. Colſon it was an eſtate tail 
In reverſion only ſevered from the eſtate for life; it would be not 
only varying from the words but from the legal operation of the 
words. On the whole therefore it is clear, that I am not warrant- 
ed by any authority to ſay, that the pluigtiff is to be made but te- 
' nant for life according to thoſe words for life, but that the legal 
conſtruction of the limitation ought to take effect. The ground I 
go upon, (and for the fake of certainty I will repeat it, that is, ſuch 
certainty as there is in theſe caſes), is, that the court ought never to 
do that without ſuch plain evidence of intent, as is cogent and coer- 
Cive, as Lord Hobart ſays: but here, admitting it as ſtrongeſt tor 
the defendant, it is doubtful and 2 equi/zbrio, and then accord- 
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ing to all the rules the legal takes place, Thus as to the real 
eſtate. | | | | | . 


As to the perſonal eſtate it is as plain, if not plainer, That does 
not concern Thomas Gore, the laſt remainder man in fee, but only 
the ſiſter or the iſſue of the plaintiff himſelf. There is no direction 
in this caſe to lay out the money in land ; which might have made 
a different caſe : but it is a plain truſt and a gift of it on the face of 
the will. It is ſaid to concern Thomas Gore, becauſe that in all theſe 


caſes the limitations over are to remain in ſuſpence, and never veſted 
during the life of the tenant for life, and then if this lady died in 1 


the life of her brother, and he died without iſſue, it would go over to 


"Thomas Gore : but I am of a contrary opinion: and the caſe put 


does not anſwer it. It is ſaid, if you do not make all in ſuſpence 


during life of the tenant for life, you will defeat the iſſue of tbe 


plrintiff himſelf; not the iſſue born during his life, for that would 


diveſt and defeat the veſting in the ſiſter, and veſt it in him; but 


it is aſked, whether, if he dies leaving a wife enflent, the birth of 
that child afterward would deveſt the eſtate veſted in this daughter. 


I am of opinion it would, and that upon two grounds. Firſt, that 


is ſuch a time as the law will wait and expect, as in Gore v. Gore 
(2 Wil. 28.) and other caſes; that the birth of the child after the 


father's death cannot exceed ten months. But another ground is, in 
that caſe I ſhould go upon the equity of the for. 7 Will. 4, which 
was made ſubſequent to Recve v. Leng, which has declared, that 
as to real eſtates a contingent remainder ſhall wait until the birth of 
that child; I ſhould go by analogy thereto, and hold ſo. Then 


as between the brother and fiſter it comes to this; whether this 


is ſuch a limitation ef perſonal eſtate as will be admitted. The 
only caſe cited for it is Peacock v. Spconer: but that caſe is ſo par- 


ticular, has had ſo much ſaid upon it, and bas been ſo varied 
from, that 1 ſhall not go upon that. Lord Harccurt has ſaid, the 
court would not go upon that caſe, unleſs on that in fgecie, and. 


no other, It is true, it was fo determined in the Hæuſe of Lords, 


but with great variety of opinion among the judges, and no peer 
in the houſe was of ine profeſſion of the law; and there was ſome- 
thing particular by reaſon of the limitation to the heirs of the 
body of the wife; but that is a ſingle caſe, and this is not that in 


ſpectre, Webb v. Webb was direfily to the contrary, and has 


Hood ever fince, and allowed to be rightly determined as not be- 
ing the ſame in ſpecre with Peacoc“ v. Speoner, All the other 


caſes have been upon particular diſtinctions of evidence of inten- 


tion. In. Hedſel v. Bufſy J held the adding the words executors, 


adminiſ raters, and af/igns, ſtrong evidence of intent to give only 


an uſufructuary intereſt for life, and to veſt the property in the 
heirs of the body. So were the words in Mitbers v. Algood. So 
| | SLE, that 
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that thoſe differ plainly from the preſent caſe; which is then re- 
duced to this, a gift of perſonal eſtate to one for life and heits of 
his body; that muſt veſt the property of the money in him, whe- 
ther the teſtator meant it or not, unleſs there was ſomething to 
warrant the court to lay it out in land: but there is nothing of 
that: and that was the caſe of Lord George Beauclerk v. Miſs 
Dormer, June 17, 1742, heard by conſent at my houſe, and fully 
conſidered at the bar and by me. The words there were, Miſs 
Dormer I make my ſole heir and executrix; if the dies without 
iſſue, then to go to Lord George Beauclerł, he to pay Lady Diana 
| Beauclerk 5002 l. and the queſtion was, whether that was a pro- 
per limitation over of perſonal eſtate or too remote? I was of 
opinion, it was too remote, and that has been the conſtant doc- 
| trine, all the caſes amount to that, and has never been varied 
from. It was there contended, that the word then imported a 
time, and meant then immediately after her death it ſhould go 
over: but the court ſaid, if ſuch conſtruction was allowed to the 
word Zhen, it would overturn all the rules of conſtruction; and 
that a failure of iſſue at any time, was what was there meant; 
and all the other caſes are very ſtrong to that effect. Sands v. 
Dixwell was very different, The governing reaſon, I went on, 
was, that it was impothble to make ſuch a conveyance as the 
teſtator had directed, that is to be ſettled ſo as to be to the ſeparate 
uſe of the daughter for life without intermeddling of her huſband, 
unleſs ſuch a conſtruction was made; for if tenant in tail, the 
huſband muſt have been tenant by courteſy, As to the argument 1 
of intent, how can ſuch an intent in the teſtator be reaſonably 
ſupported? That is to make the plaintiff a bare uſufructuary for 
life as to the perſonal eſtate, but the moment he ſhould have a 
child born, the perſonal eſtate ſhould veſt in that child; and fo 
reſtraining it thus only to give it to a child unborn, whom he could 
not know ; and if the child ſhould ſurvive, and die a minor, this 
great perſonal eſtate, inſtead of being for the benefit of this family, 
would go to the perſonal reprefentative of that child. No one could 
mean that. It is a limitation of perſonal eſtate to one for life and 
the heirs of his body; which veſts abſolutely, whether fo intended 
by the teſtator or not. 
The plaintiff is therefore intitled to have the lands conveyed to 
him, and the perſonal eſtate to his uſe. . 


Anonymous, July 27, 1755. Caſe 226. 


JD XCEPTIONS by the rerpeſengative of Mrs. Guidir to 
the Maſter's Report for not allowing intereſt for arrears of 
her jointure, | 
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Intereſt not Ha l mid, the rule of the court for allowing intereſt 


plowed for for arrears of a jointure is not general, but the court will expect 


arrears of 


joirture, un- a ſpecial caſe to be made for that, as the being obliged to borrow _ 


leſs ſpecial money and to pay intereſt for it ; and then the court will give in- 
tereſt from a reaſonable time; but this not being within the de- 


cree, nor within the reafon of thoks caſes, he would not allow it. 


* Leech verſus Trollop, 2 at, 1755. 


XCEPTION to a report of a ſufficient anſwer to a bill 
J ; for diſcovery of title-deeds. 


LoxD CHANCELLOR. 


Jointure. 1 do not take it to be the courſe of the court, that upon an 
On offer to offer to confirm a widow's jointure, the plaintiff is intitled to have 


confirm it, the diſcovery by the anſwer upon that offer, but by. the decree ; 


widow not 
obliged to for ſuppoſe the plaintiff claims to be a tenant in tail, and offers to 


* 2 confirm the defendant's jointure upon diſcovery of the deed, and 
until the act is dies, his iſſue in tail would not be bound by that offer; the act- 
done. muſt therefore be fiſt done, and not the diſcovery had by the an- 


ſwer upon that offer. 


Caſe 228. | Anonymous, Ja) ** 1755. 


prior mortga- P ON ſettling the priority of creditors after Maſter 8 report, 
gee may tack ' defendant the mortgagee infiſted, that he could not be 
e be without being paid his judgment-debts, and alſo a bond- 

debt in preference to the plaintiff's claiming under a deed of 


e COntra. 


 Maytacka truſt by the morgagor in his lifetime conveying the equity of re- 


l 
re demption; and that though a bond cannot be tacked againſt the mort- 
g£2go7, but not gagor himſesf coming to redeem, it may againſt the heir of mort- 


againſt mort- gagor ; and the plaintiffs coming after mortgagor 8 death ſtand i in 
gagor himſelf 
lace of the heir. 5 


Lord CHANCELLOR. 


The ground, upon which the court does it againſt the heir of 
mortgagor, is, becauſe otherwiſe there would be a circuity; for 
after redempric it is afſets in his bands: but if mortgagor in his 
lite conveys the equity of redemption, it is another thing, This 
Diſtinction has been taken; it is held, that a prior mortgagee 
having a ſubſequent judgment may rack the judgment to the 
mortgage: but a prior judgment creditor geiting a ſubſe- 


quent mortgage cannot do it, becauſe the judgment is not a 
1 VVV 
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Ipecifick lien upon thoſe lands, that is, he does not go on the 

ſecurity, he has not truſted to the credit of the eſtate. As to the 

two judgments, which are prior to the deed of truſt, the defendant | | 
Chambers ought to have the benefit of them, and as to what 3 
is reported due thereon is intitled to a priority to the creditors | 1 
under the deed of truſt : but che bond cannot be tacked, the bond 

is a charge upon ths aſicts, and the court never does it againſt 

creditors. | 


Pawlet verſus Delaval, and e contra. July 28, I755, Caſe 229. 
i the marriage of Lord Noſſau Pawlet with Tabella, daugh- Baron and 


ter of Lord Thanet, in 1731 it was agreed between them, ene. 
that whenever a ſum. of money, which ſhe expected upon 1 
death of the Dutcheſs of Montague, ſhould come to her, it ſhould claiming her 
be to ber ſeparate uſe, and ſhould be paid to truſtees for that ſeparate eſtate. 
f 2 which ſhe with 
purpoſe, Accordingly on the death of the Dutcheſs in 1734, her huſband 
the ſum which was unaſcertained before, amounting to 23, ooo l. and the truſtee 
was placed out at intereſt on ſecurities to her ſeparate uſe, In i, e 
1738 the huſband and wife call in this money, which was out on naged by the 
two ſeveral mortgages, and thereupon together with the truſtee huſband, and 
they execute two deeds, in which they recite the ſeveral r 
and agreements, that the money was placed out on ſuch mort- firmed by ſe- 
gage, and that it was declared to be in truſtees for the ſeparate pia 28s of of 
uſe of the wife, ſubject to her direction and appointment during hi; 3 
coverture, but without any particular forms preſcribed in which 
the ſhould execute that appointment; and that the huſband and 
wife had agreed to receive this money to their own uſe, and to 
diſcharge the truſtees from any future truſt concerning the ſame, 
and in confideration this ſum of money was paid to the huſband 
and wife by and with the conſent and approbation of the truſtes. 
Theſe recitals were verbatim alike in both deeds as to both mort- 
gages ; and the money is thereupon fo paid. It was received by 
Lord Naſſau, and when afterward placed out on morgages, it was 
in his name alone, and the intereſt was received by him until 
his death in 1741; from which time ſhe as to this ſum acted 
in his name and merely as his executrix, giving receipts for in- 
tereſt as ſuch, and entering an account in the fame book her 
huiband did, and mixed it with his eſtate. In 1749 ſhe inter- 
married with Vir. De/ava!; upon which a ſhort minute was taken 
between themſelves without any other aſſiſtance, which was af- 
terward further explained by articles, whereby after taking out 
ſo much as it was agreed Mr. De/aval ſhould have, all the reſidue 
of her money, which ſhe was intitled to or poſſeſſed of at the 
day of her marriage, ſhould be to her ſole and ſeparate ufe. 
In 1750 they parted; afterward came together again; and 
EL | I Nov. 


—_ 
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Nev. 29, 1750 they execute a deed reciting the terms on which 
they married, parted, and came together; and expreſsly reciting 
that this. deed was in order to make a diveiſion of the perſonal 
eſtate of Lord Naſſau between herſelf and her daughter, the only 
remaining repreſentatives of Lord Naſſau ; and reciting that in 
the events which happened, the ſurplus of the ſaid perſonal eſtate 
was to be divided between them; and further that lady 1/abella 
had poſſeſſed herſelf of all the perſonal eſtate in the ſchedule an- 
nexed, but that no diſtribution had been made: after theſe re- 
Citals came the ſchedule, intitled an account of the perſonal ef- 
tate of Lord Naſſau Paulet and of what it conſiſted at the time 
of his deceaſe. The perſonal eſtate was divided into moieties, one 

| of which by the conſent and direction of Mr. Delaval and his 

| Lady was veſted in truſtees for Miſs Pazlct and paid accordingly, 

| | There was added to the deed a memorandnm, that any errors or 
defects, that may afterwards appear of the above eſtate of Lord 
Naſſau Pawhet, are to be without prejudice of any of the parties, 
.and are to be rectified. e 5 


A bill was brought in the name of Miſs Pawlet for her benefit 
in general to have an account of her father's perſonal eſtate, and 
certain legacies out of it, and a ſhare of the reſidue thereof upon 
the events which happened, and in particular to eſtabliſh it that 
this 23, oo0 J. was to be conſidered as part of her father's eſtate, 
and conſequently that ſhe was intitled to one moiety of it: for 
though this was originally truſt-money of the wife, yet ſhe having 
by agreement diſcharged that truſt, and declared no other, it be- 
came thenceſorward the abſolute property of her huſband Lord 
Naſſau, and was always treated by them as ſuch ; all her acts a- 
mounting to preſumptive evidence that ſhe intended, this ſhould 
go as part of his eſtate; and in a tranſaction between kuſband and 
wife the court goes farther by way of preſumption than in other 
caſes, Powel v. Hankey, 2 Will. 82. ſo as not to expect that ex- 
actneſs in deeds between them as between ſtrangers. — 


Another bill was brought by Mr. Delaval and his wife, the 
end of which was alfo to have a general account of Lord Naſſau's 
perſonal eſtate; but that bill brought on a queſtion alſo as to this 
- ſum of money, it being inſiſted that they were intitled to be re- 

lieved againft ſeveral acts done by them, and in particular againſt 
the deed executed by both in 1750, by which that ſum was ac- _ 
knowledged to be part of the perſonal eſtate of i_ord Naſſau, where- 
as it was originally and continued to be ever fince part of the ſe pa- 
rate eſtate of Lady Jſabella, and therefore that acknowledę ment 
was by miſtake, and it ought not to be fo conſidered, but was 
claimed now to belong to Mr. De/aval. The court will not upon 
a conjeQure of gift, admitted not to be proved, ſtrip Lady Ja- 13 
| 2 bella 
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bella of this large ſum ſecured to her by two ſolemn deeds on her 
marriage. It is the duty of this court to protect a feme covert 
from any inadvertent a& of hers, and not to preſume ſhe intend- 
ed to part with that property. This court follows with great 
jealouſy the ſuſpicion the common law has of the power of a 
hufband over a wife, and is careful to prevent her affection and 
obſequiouſneſs, or her fears, from operating to her prejudice, 
Her inheritance and dower maſt be barred by fine, the law itfelf 
being her truſtee, Even as to chgſes in adlion this court will pre- 
ſerve her intereſt, though the huſband may reduce them into 
poſſeſſion, and. though they will belong to him, if ſhe ſurvives. 
In joint acts over her ſeparate eſtate the court will have the ſame 
jealouſy as in the execution of a power by a fene covert, in which 
if the huſband joins, it has been held void from the preſumption 
that ſhe acts /ub poteſtate viri. Where any thing is given to the 
ſeparate uſe of a wife, though no intervention of truſtees, the 
Huſband (as now eſtabliſhed, though formerly doubted by Lord 
 Cowper) is often conſidered in this court as truſtee for the wife, 
becauſe it is to her ſeparate uſe. So in marriage-ſettlements if 
the huſband without interpoſition of truſtees covenants to preſerve 
money to the ſeparate uſe of the wife, not ſubject to his debts or 
-engagements as agreements in confideration of marriage muſt by 
the ſtat. of frauds be reduced into writing, this court will expect 
that act to be deſtroyed by an act of as high a nature; if there- 
fore the wife afterward receives and pays the money to the huſ- 
band, unleſs there is ſome a& in writing to diſcharge the cove- 
nant, he will be ſtill conſidered as a truſtee under that covenant. 
In the deed in 1738 are no words diſcharging Lord Naſſau from 
the covenant ; it was only a perſonal diſcharge of the truſtees, 
not of the money itſelf, from the truſt, being made merely for 
convenience of the family to call in the money and place it on 
better ſecurities ; had it been intended to put an end to the truſt, 
that muſt have been expreſsly mentioned in the deed. When a 
truſtee attempts to diſcharge himſelf of a truſt veſted in him, 
eſpecially a huſband in a caſe of a wife, every thing muſt be pre- 
ſumed againſt him; and the court has gone fo far as not to ſuf- 
fer a wife even to give up a ſeparate eſtate, which ſhe acquired be- 
fore marriage, by any agreement between her and her huſband, 
without the interpoſition of her friends and truſtees conſulted on 
the ſubject ; as was held in Cowey v. Richardſon. Lady T/abella's 
ſuffering Lord Naſſau to act as he did, might all ariſe from the 
confidence between them, not meaning to part with her ſeparate pro- 
perty to give him power over it, but the managing and receiving 
the income; for which, though he cannot now be called upon, 
yet that does ſhew, ſhe intended to veſt the principal in him, The 
memorandum ſhews that deed to be executed on a miſtake, and ſets 


the whole at large, 
Voi. 11. $6 | | r 
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Lord CHANCELLOR, 


The only queſtion to be determined on both theſe bills is 
whether this ſum is now continuing to be pait of the ſeparate 
eſtate of Lady Labella, or was ſo at the death of Lord Naſſau, for 
her ſole and ſeparate uſe, or whether by the ſubſequent facts and 

_ circumſtances it is now to be conſidered part of the perſonal eſtate of 
Lord Naſſau? This queſtion is proper firſt to be conſidered upon 
the bill ot Mr. Delava and his wife; for though Jaſt filed, yet as 
that ſeeks to be relieved againſt the deed in 1750, cured by 
them, that naturally and in proper order brings on the queſtion | 
in the place; becauſe if they have no right to be re'ieved againſt 
that deed, and their acknowledgment of this ſum's being part of 
the perſonal eſtate of Lord Naſſau, it muſt conſequently be ac- 
counted for, and ſtand as part of his perſonal eſtate. Their bill 

r muſt be conſidered as the bill of Mr. Delaval; for a bill filed in 

in her right is name of huſband and wife claiming in her right is the bill of the 

te bill ot huſband. It is therefore in great meaſure a queſtion of fact; and 
huband. the merits will depend on the facts and the reſult of them in point 

of evidence. Before I conſider the particular circumſtances, I 
will lay this down that it is not to be determined by any one, 
two or three particular fas in the cauſe; for it may be admitted, 
that no one or two facts may be ſufficient to turn the ſcale of evi- 
dence : but the queſtion is upon the reſult of the whole, whether 


they do not a. Kerr ſuch an accumulated weight of evidence 


as is unſurmountable? I am of opinion, they do; and that there 
is not ſufficient 3 to relieve Mr. Dela val and his wiſe 
upon their bill againſt the acts they have done. It is proper to 
conſider under three heads the facts and circumſtances under 
which it depends. Firſt thoſe during the life of Lord Naſſau - 
ſecondly thoſe which happened fince his death and before Lady 
1/abella's ſecond marriage : next the acts done fince that marriage, 
and particularly the deed in 1750. As to the firſt, taking thoſe 
facts and circumſtances by ſteps, it was originally upon the mar- 
riage in 1731 agreed between them, that this money (then un- 
aſcertained, Lady 1/abel/a having then no right) whatever it ſhould 
amount to, was to be to her ſeparate uſe, and conſequently would 
in conſideration of this court be her ſeparate property, They 
were deſirous (for fo I muſt take the tranſaction, from what they 
themſelves have declared) to call it in, and put an end to the truſt. 
The re{ult is, that thoſe two deeds in 1738 import an agreement 
io redeive this large ſum, (the ſeparate property of the wife, and 
Which ſhe might appoint, as ſhe pleaſed, by parol or not), to the 
uſe of the huſhand and wife. That imports an alteration of that. 
uſe, and this by agreement under hands and ſeals of both, a for- 
mal Act. It is objected, this was the act of the huſband that 
1 5 „ 
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this court is cautious of the property of wives; will examine here, 
and will not ſuffer to be concerned with huſband without inter- 
vention of truſtees, But here is the conſent of the truſtee, who 
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was an executing party. Suppoſing the doctrine true, that a wife qynether wife 
15 not to be e to ditpoſe of her ſeparate property without without truſ- 


the intervention of truſtees, (which I do not know to have been ſo 
determined), here is that aſſiſtance, which, it is inſiſted, ſhe 


tce may dii- 
poſe of her 
ſeparate pro- 


ought to have. Then they further agree to diſcharge, as far as perty- 


words can go, that truſt to her ſeparate uſe, and declare no new 
truſt concerning it, but declare a contrary uſe of it. After this 
no act was done during the life of Lord Naſſau by himſelf, or by 
Lady T/abe/la (which is more material) admitting, claiming, or 
inſiſting, that this money or any part was for her ſeparate uſe. 
On the contrary it was received by Lord Naſſau, placed out on 
mortgages in his name alone without any declaration of truſt, and 
all acts of receiving: intereſt, &c, by him. They lived in the 
beſt harmony ; and therefore ſhe might naturally intend to mix 
their properties together without diſtinction or claim to her ſe- 
parate uſe, The next head of facts and circumſtances are all of 
the ſame kind, for ſhe acted in the ſame manner, though ſhe had 
| ſeveral opportunities of conſidering this matter; and it is aſto- 
niſhing, if the had thought ſhe had any ſeparate claim as to 
this, that for eleven years from the execution of the deeds in 
1738, to her marriage with Mr, Delaval, there is no one claim, 
inſtance or trace of any claim, or aſſertion on her part of this 
being her ſeparate property or to her ſeparate uſe. Next as 
to the third head, neither in the ſhort minute or in the ex- 
planatory articles is any notice taken of any ſuch claim as to this 
fum ; and though there are words in both, Importing that there 
Was ſomething to her ſeparate uſe, there is nothing relative to 
this; and there were other ſums ſettled to her ſeparate uſe, The 
nature of this caſe weighs with me in my opinion, and turns the 
queſtion. From all the fats very ſtrong evidence ariſes of an 
uninterrupted intention of both parties to let this go in common 
as part of Lord Naſſau's eſtate. An objection was properly in- 
forced that all this might ariſe merely from confidence, not 
meaning to part with her property to give Lord Naſſau a power 
over it, but to give him the managing and receiving the income, 
and that it is not ſtrong enough to prove, ſhe intended to veſt 
the principal in him. I think, it is ſtrong enough. I will ad- 


mit for argument's ſake, that theſe acts (though thus uniformly 
repeated and all with one tendency) are equivocal, and may tend 


one way or the other, that ſhe meant to give the property to her 
huſband or only to truſt him with the management and receipt, 
and then the queſtion may be doubtful on theſe facts: who knew 
belt with what view and intent theſe acts were done? She her- 
ſelf, who was a party to all the tranſactions. This then creates 

3 2. | the 
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the ſtrength of the deed in 1750. It muſt have been read to 
ber; nor is the contrary pretended. She had opportunities there- 
by given her to confider, whether this money was not her ſepa- 
rate property, vig. in the recitals, and in the title as well as con- 
tents of the ſchedule ; yet ſhe, executrix of her bufband, privy 

to all, and having this notice, freely and voluntarily executes this 
_ deed without any fort of claim. There is no pretence of any 
compulſion, fraud or impoſition by any one concerned for Miſs 
Pazmelet ; for any evidence of that might be conſiderable. There 
is no application from any other; it muſt therefore proceed from 
what was the refult of the tranſaction in her own mind. The 
memorandum, I am of opinion, cannot be carried ſo far as is con- 
tended. Miſtakes in computation or errors in ſums of money it 
might be natural to ſet right ; but it cannot extend to reverſe and 
ſet at large every thing done: it can amount only to a general 
ſubſcription to an account, errors excepted. Whatever be the 
weight of it, it cannot extend to ſuch a queſtion of right, de- 
ending on ſuch a great weight of evidence, in the knowledge of 
Lady {/akella herſelf, and fo leave it open to her to reverſe all theſe 
acts vpon ſuch a ſubſcription ; it is impoſſible therefore that ſhe, 
who beſt knew with what view all theſe acts, ſuppoſing them 
equivocal, were done, could by miſtake let it go in this manner. 
It is ſaid to be hard to deprive her of ſo great a property upon 

Acquieſcence ſuch fats and acquieſcence : but facts and acquieſcence are ma- 

_— terial to determine great rights and properties, and many decrees 

property; as have been thereupon in this court. Where a freeman of London 

where a ge has died poſſeſſed of a great perſonal eſtate, has by will divided 

man's widow | a ; ; | 0 , : 9 

acquieſces un- that among his wife and children; which wife, had ſhe inſiſted 

der huſband's upon her ſtrict right, would he intitled to one clear third of it ; but 
wil es ſhe being reaſonable and the family in ſtrict harmony, deſires 
by. to have no more than what is left her by her huſband, and that 
the reſt ſhould go among the children, has made up accounts and 

acted on that foot for ſeveral years; and if ſhe was not execu- 

trix, has let the money be applied by the executors of the huſ- 

band, and claimed no more; and happens afterward to marry a 

ſecond huſband ; who 1n her right, or perhaps her executors aſter 

her death, infiſt all this was wrong, that the widow was intitled to 
one-third, and has not executed any releaſe, or parted with her 

right; and therefore, ſuppoſe ſhe miſtook her right, ſhall have a 

clear third, one other third as the orphanage part, and the other 

as the teſtamentary part: the court never has ſuffered that, but 

always ſaid, that the manner of acting and acquieſcing ſhews her 

intent, which ſhall bind and conclude, fo that no account ſhall 

be afterward; Several decrees have been founded upon that, and 

thoſe caſes I take to be a very material precedent to the preſent ; 

for this is of that kind: it is taking equivocal acts (I ſpeak upon 

that foot now) by one handle firſt, by another afterward. Sup- 

WW poſe 
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ofe to freeman's widow in thoſe caſes had executed a deed, as 

Lady Jſabella has, affirming thoſe acts, ſurely then ſhe would 

not be fo intitled; and this is ſtrong as that. Cowey v. Ricbard- 

ſo is mentioned at the bar among other caſes not very concluſive ; 

it is not in print, it was heard at the Rolls 11 July 1725, and is 

in the Regiſter's book, Lib. A. fol. 491, 492: it was cited to, 3 

ſhew, this court would not permit a wife to diſpoſe of her ſepa- termined, that 
rate property to her huſband, who by the truſt is excluded from "oa pr 
_ meddling with it, unleſs it was by her judicial conſent in this ne 8 
court, or by intervention of friends or truſtees. There is not de- perty to hu. 


| . . - = . ba d | 
termination of that in this court, that I can find. Several 1 by 


ſtances have been, where wives by acts in Pais have parted with court or iater. 
ſeparate property to huſbands; and where there has been no . 
menace or impoſition, it has taken place; and there are ſeveral Tien by 
inſtances, wherein wives concurred to pledge part of their ſepa- 40 in Fe 
rate property for a debt of the huſband as a ſecurity; the court where no me- 
2 . 2 hace Or impo- 
has never ſaid, that the ſecurity ſhould not take place, but held it ga a 
to ſtand, as a pledge indeed, and that the huſband ſhould exone- Mey be pled- 


: 7 d E 
rate: which ſhews, that rule has been laid down too generally, . — 


It is true, that the court even as to perſonal property will not give husband to ax. 
that to the huſband without the wife's own conſent in court : onerate. 
but the reaſon of that is, that the court will make a decree where 
the huſband and wife are parties, where the wife has a proper ſet- — 2 
tlement, to pay to the huſband and wife: and then, if the huſ- ens Ser 
band does not receive it in, it ſurvives to the wife, juſt as they where a pro- 
agreed in this deed in 1738, to receive to their own uſe : but where per ſettlement 
| the wife has not had a ſufficient ſettlement, the court will not; 3 
but that is, becauſe all ſuits or defences in this court by huſband 
and wife jointly, where there is no appearance by guardian for the 
wife, are conſidered as ſuits and defences of the huſband, and 
therefore will not fuffer the money to be paid to the huſband on 
the prayer of his counſel, becauſe the court knows, thoſe in- 
ſtructions to counſel come from the husband, who has the power 
of the ſuit and defence, and therefore the court expects the wife 
ſhould attend in court and give conſent. But no certain rule is 
laid down, that husband and wife living together on proper 

terms as they ought, and the wife giving up any part of her ſe- 

arate eſtate to the husband without compulſion, fraud, diu, ma- 
lus, or ill a& by the husband, this court has ſaid, it ſhould not 
take place. If indeed the circumſtances required by the truſt, 
by which the act is to be done, have not been purſued, the court 
might ſay, it ſhould not take place, but here are no particulars 

required to the manner of doing it. In Cowey v. Richardſon the 
bill was by the executor of a wife againſt the executor of her 
husband to have the benefit of a bond executed by the huſ- 
band before marriage to a. truſtee for the intended wife ; the con- 
dition of which bond was to permit the wife to diſpoſe by will 
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of zool. which bond had been cancelled by the husband in his 
life. The woman was at the time of her marriage a widow, 
and had children by a former husband; and made a will after this 
cancellation of the bond by her ſecond husband, and by that will 

ave the 3007. part to her ſecond husband, 1 50 / of it to her ſon 
and daughter by the firſt husband, and made that ſon executor, 
The bill charged, that before the death of the wife the husband 
ot the bond from her by ſurpriſe in this manner; that the huſ- 
band deſired to ſee the bond; that ſhe innocently ſhewed to him, 
by which opportunity he got it from her, and threw it into the 
fire, but that ſhe got out the pieces, before they were burned. 
I gueſs what might have been proved there. The truſtee of the 
wife was made a defendant to the bill, and was capable of being 
examined as a witneſs, and he Fwore by his anſwer, that the 
wife came to him to draw a will, and then told him, that her 
husband ſeeming one day uneaſy and diſcontented, ſhe aſked him 
the reaſon of it, and he told her, he was informed, ſhe had given 
out that bond to a ſtranger, which might hurt him after her 
death; and to make bim eaſy ſhe bronght it down, and put into 
his hands, and ſaid, he might do what the would with it; and 
thereupon the huſband tore the bond, and put it behind the chim- 


| ney; that ſhe, after the husband had gone, took it up, finding 


it was not burned ; that the truſtee aſked her, whether the huſ- 
band took the bond in a fit of paſſion or againſt her conſent ; 
that ſhe anſwered it was freely done by her, but that ſhe had 
repented afterward, The Maſter of the Rolls declared, that the 
bond ſubſiſted in point of law, being concelled by the obligor 
not the obligee (for if by obligee it would not) and therefore the 


_ plaintiff executor of the wife ought to be relieved, and decreed 


payment out of the aſſets of the ſecond huſband : but conſider, 
how applicable that is to the preſent caſe, Here was a bond for 
valuable conſideration by the husband to permit his wife to diſ- 
poſe of this ſmall ſum; the husband appearing uneaſy upon a 
real or pretended ſtory, ſhe willing to gratify him, and to procure 
and purchaſe her peace, ſhews him the bond to convince him ſhe 
had not parted with it, gave it to him, and told him he might 
do with it what he would, There is nothing in this to ſhew 
that ſhe intended to give up any right in it. He throws it into 
the fire, and ſhe retrieves it. The benefit of it was decreed 
upon this foundation, that ſhe ſhewed it was not her intention, 
and beſide the bond ſubſiſted in point of law. It was a ſudden, 
inſtantaneous act of the huſband, carrying the act beyond what 
the wife ſaid or imported. That cannot be implied to a caſe, in 
which all theſe acts have been done for ſo many years without 
contradiction, and when the original act to deſtroy the truſt was 
with conſent of the truſtee, who had the legal intereſt in this 
mon; ; which deſtroys that, upon which — decree is Purtics-- 
2 . larly 
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larly founded, and therefore is not applicable. Another caſe 
ſhews, how far the court has gone againſt giving relief in a caſe 
of this kind, depending upon ſubmiſſion and acquieſcence of 
parties even in a doubtiul caſe, or perhaps coming out wrong 
at laſt, and yet the court will not relieve againſt their own acts, 
done freely and without fraud; Smith v. Avery, Eq. Ab. 269. 
which is applicable to this ; for it was a clear miſtake as to the 
right, and much more ſo than this; for here the utmoſt that 
can be contended for, is, that the acts done are equivocal, 
Therefore upon the whole together I am of opinion, the circum- 
ſtances before the deed in 1750 are ſtrong enough; but admitting 
them equivocal (for that I greatly rely on) Lady Jſabella knew, 
what was her own intent in all thoſe acts, and could not be miſ- 
taken as to her right or not having a right to this ſum ; and there- 
fore there is no ground to relieve againſt thoſe acts. Another 
conſideration very material is, that this is the bill of Mr. Dela- 
val It might have been ſomething of a different queſtion, if 
the bill had been by Lady 7/abella herſelf, or by her Proche:n Amy 
_ claiming her ſeparate property: not that it would turn the queſ- 
tion; but every bill by huſband and wife jointly claiming in right 
of the wife is the act of the huſband, and the claim is by the 
| huſband though in right of the wife, though ſhe joined for con- 
formity. Conſider what would be the conſequence of giving re- 
lief. It is impoſſible to conceive, ſuppoſing Lady Jabella miſtaken 
in what ſhe did, that ſhe meant to give Mr. Delaval ſo large a 
ſum without mentioning it. Is he then to be taken in this court 
not only againſt Miſs Pawler, but againſt her to have a right to 
this large ſum under an ef cetera? If the court was to open all 
this upon a miſtake, ſet aſide this deed, and declare this to be part 
of the ſeparate eſtate of Lady /abella, they muſt decree this con- 


trary to the intent of any of the parties. This bill therefore muſt 


be diſmiſſed, and in taking the account under the other bill I de- 
clare, that this ſum ought to be conſidered as part of the perſonal 
eſtate of Lord Nafau. | 


Nate, The caſe of Mrs. Harvey had been cited, Harvey v. 


Aſhley, March 1748, whom His Lordſhip held to ratify a 


ſettlement made previous to her marriage, and when an 
Infant, by her receiving after coming of aged for a year, or 
year and a half, the jointure ſettled on her. 


Anonymous, July 28, 1755. 
| P ET IT ION by Mr. Gardner and his wife, that her perſo- 


nal eſtate amounting to about 3000/, ſhould be paid to him 


out 
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out of court, the wife preſent i in court conſenting; and defiring t to 
have it ſo as moſt 8 to them. 
boa e intermarriage of the petitioners in 1747 application 
not paid to | 
| buſhandon Was made to the court to take care of this money, and that the 
her conſent in huſband ſhould make a proper ſettlement ; for which it was direc- 
court, though ted to the Maſter ; before whom propoſals were given in and 
no children, a 
and a propo- ſigned both by huſband and wife, by which he was to ſettle an 
Gal to ſettle. eſtate in Jamaica in ſtrict ſettlement: but, before it was abſo- 
| Jutely concluded on, they went to Jamaica, where they ſtaid ſix 
years, and now preferred this petition, there being no children - 

lwing; and infiſted on not being bound by the propoſal, the wife 


2 


ſaying ſhe ſhould be oe hora with her COWer. 


Lord Chancellor woold not grant it. Though: the wife might 
give up her intereſt in this money, if the pleaſed, yet nobody 
could conſent for the children, which may be. The propoſal was 
binding ; and if the huſband had died before he came. home, and 
left children, under theſe articicles there would be a right to have 
it carried into execution: and the court has laid hold of a cir- 
cumſtance, much leſs ſtrong than o formal an agreement as this 
was, to refuſe what 3 is now deſired. 


Caſe 231. Wilſon 1 Harman, * 29, 1755. 


Maney veſted Y articles money was to be laid gut in land, and until laid 
abe. e © out to be veſted in South Sea annuities, the profits to go in 
laid outin the ſame way as the rent of the land would. The perſon, who 
land, go would be tenant for life if laid out in land, dies in the middle of 
a quarter. On Po the queſtion was v hether there ſhould be 
dying in wid. an apportionment between the repreſentative of the tenant tor lite 


dle of a quar- and the remainder man ? 
ter, no à p- 


bf may eee] HY That there ſhould be cited from pier Title Aire. 
| Letter F. a caſe where it was done by Sir Yeſeph Fekyl! on petition 
by the adminiſtratrix of John Holt, ſon of the Chief Juſtice, againſt 
the remainder man, where the reſidue of the Chief Juſtice's per- 
ſonal eſtate was to be laid out in land, and until then veſted in 


theſe annuities to go in the ſame way. 
Lok D Cuancerion. 


Tam ſurprized at that precedent; 2nd much Joubt of i it, where 
ever Mr. Viner get it; and ſuppoſe it was ſome compromiſe 
and by confent. "Several inſtances muſt have happened between 


the tenant for life and remainder man; yet I never heard of ſuch 
2 PS rule 
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a rule before. I take it, that theſe dividends ot go to the perſon 
whom they were due at the time. The truſt is to be laid out in land; 
what kind of land I cannot tell; and muſt preſume it would be land 
on which theſe would be the rent-days of payment. Next todeter- 
mine ſo I muſt determine, whether upon making ſuch a ſettlement 
under articles, (the court always directing all uſual powers in direct- 
ing a ſettlement in purſuance of articles to be made) here would not 
be a power to make leaſes. Therefore as I muſt make preſump- 
tions in order to make this analogy between land and money, 
I muſt lay the analogy out of the caſe. The queſtion then is, 


whether this is to be conſidered as the intereſt of money? Where 


literally ſo, intereſt is ſuppoſed to grow due from day to day to be 
' ſure; and the perſon intitled to the produce is intitled to it to the 
laſt hour of the day: but that is never held that I know of, upon 


the dividends on Sauth. Sea annuities and all annuities of that kind. 


I do not know what authority there is for it; and this happens ſo 
frequently, that it muſt be known in practice; as to which I will 
conſult the accountant general, and conſider of it. It would be dan- 
gerous to make a precedent contrary to the general practice, which, 
whatever it is, ought not to be broke in upon. | 


The next day the accountant general ſaid, it was not the practice 


With them to make a diviſion of the intereſt; and that this was de- 
termined by His Lordſhip in the caſe of Lord Leiceſter in 1744. 


Lok D CHANCELLOR, 


Il do not remember that caſe or any other of the ſame nature. 
When the money is laid out, it is purchaſed with the dividends per- 
haps nearly due at that time; tenant for life immediately draws ſo 
much out of the dividends, and if afterward he were to do the ſame 
he would draw at both ends. But beſide, intereſt on a mortgage 
becomes due from day to day; mortgagee may call in his money, 
when he will; and then the intereſt muſt be computed up to the 


daay becauſe no particular time is fixed: but by act of parliament ; 


the dividends on theſe annuities are made payable on certain days 
like rent: therefore it is like rent, and diſtinguiſhable from intereſt 
of money. 093% EEC 


Ex parte Northleigh. July 30, 1755, Caſe 232. 


D ETITION by committee of a lunatick to have the bond deli- 
KL vered up, and a leſs ſecurity given. | 
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Although be ſaid, it was an uncommon w application he pranted it 
pep the circumſtances. 


| Caſe 233. 4385 Ex Parte Percira, 2 ly 30 175 5. 


Lunaticks. YETITION by a committee of a Jundtick to have a band deli- 


 livered up, and to change the — by giving a greater. 


Security chan- 470 Chancelhr ſaid, though it had an appearance of benefit to 
ged on giving the lunatick's eſtate, and though he would grant this, yet he gave 
- Hanks E t notice that he would not encourage applications of this kind, as they 

couraged, as might be of dangerous conſequence ; for ſuppoſe the bond delivered 
En and there happened to be a concealment of any part of the eſtate 


he may have up, 
no remedy on On taking the account, if the lunatick afterward recovered, he could 


a concealment have no remedy tor that for the time paſt, and thoſe accounts fre- 
e a yew N taken, and cannot be otherwiſe. 


Caſe 234. {= By Parte Emery, Jul 31, 1755. 

Bankrupts. N a Wt: 92 "NEE of lnokraptcy the claim of the petitioners was, 
A 1 as they acted as factors for the purchaſe of goods, paid the 
on the 17 whole money, and drew a bill 8 We which was . ” 
purchaſe * | 

him. 


Loxkp Cuaxcriion., 


In ſuch caſe the: court has followed the ſoecigck effects i in caſe of. 


Notes taken 


by factor on a factor or partnerſhip to attain complete juſtice; and even where a 


A note is taken by the bankrupt! for the money, they followed that 


Ante. note; as was determined in C. B. in caſe of à ſale by a factor, and 
Ex parte Du- no partnerſhip, who laid out his money in purchaſe of goods; ſent 


3%, 9. them to his correſpondent, i in England, and drew a bill of exchange; 


1754. 
g the goods have come to the hands of the correſpondent here, who 


has broke; the bill of exchange ſent back proteſted, and the goods 
here at the time. It has been held to be a ſpecifick lien on thoſe 
goods, and not ſuffered to go for other debts until the price for them 
was paid. That held in ſeveral caſes, and lately by me in Crugar 
v. Wilcox, Let it be ene therefore Fr n > Pay 1 


the petition, : - . of |. ko : 1 12 


— _ > 4 — - 
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Ex Parte Macklin, July 3 15 175 5. Caſe 235. 
ETITION on the part of Miſs Macklin to be let in as a credi- Barkrupts. 


tor on the eſtate of her father, become bankrupt, for the mo-. e, . 
ney he received from the managers of the theatres on her account, eamings while 
offering an allowance thereout for living with and being maintained | living with 
by him during the time of her acting on the ſtage: that the court is comes bank. 
ſo far from giving the father all the earnings of a child, as not to topt; the 
ſuffer a father to be eaſed of the maintenance of a child who has Nane e 
fortune, but will let the whole intereſt accumulate, and the father a creditor for 
maintain the child, unleſs unable to do ſo. a particular 

; — 95 WE ſum to avoid 
| : | | an inquiry : 
LoRD CHANCELLOR. | e 
5 | | to lay down 
T | On ey | : ſuch a rule. 
I am under ſome difficulty for the fake of the precedent; for it is 
rue, that the queſtion is the ſame now as it would have been be- 
tween the daughter and the father, if he had not been a bankrupt, 
and could anſwer to an action for himſelf; whether after all this 
tranſaction the daughter could in an action have recovered againſt 
the father all this money as money had and received to her uſe? It 
may be dangerous in London to lay it down as a general rule, that 
if a father having ſeveral children, who earn money, which he re- 
ceives, becomes bankrupt, every child can come and claim his debt 
for that money had and received, while they lived together, and 
were part of his family: that might have a very dangerous conſe- 
quence. A father frequently ſends out his fon to work as journey- 


man, and his earnings are taken to be the father's. Here the father, 


mother, and daughter, were all actors; and lived together; the 


father received the whole. It is extraordinary to ſay, that after a 
length of time this ſhall be all called back becauſe of an act of bank- 
ruptcy. I will refer it therefore to the commiſſioners to inquire 
how much the father received to the child's uſe, unleſs as to fo 
much as was a covenant with the daughter herſelf, 


But to avoid the expence of an account, it was 3 that the 
_ petitioner ſhould be admitted as a creditor for a particular ſum ; but 
no allowance to be made for maintenance. | 


Garforth verſus Bradley, | Ock. 255 173 = Caſe 236. 


N the marriage between Tohn Bradley and Olave FROG of Baronand 
Elizabeth Garforth a ſettlement was made in conſideration Of Settlement ih 
the marriage, and as well the preſent fortune and portion of the ſaid conſideration 
Olave as the covenants therein after contained to be performed, and eie pre. 


OT ſent fortune, 
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| vnd fubſe- for ſettling a competent jointure on the ſaid Olaue. One of the 
e © Covenants, which afterward followed, was with Elizabeth the mo- 


nants; one 


avhich was ther; that ſhe would pay to the hufband 200/. as an addition to 
that the mo- the daughter's fortune. The other covenant was with the truſtees 
ther hows of the wife, that the mother would ſor the conſideration aforeſaid in 
wiſe or any her life or by laſt will, give, deviſe, ar bequeath, to the ſaid Olave, 
_ 9 her executors or adminiſtratore, or ſome child or children of the 
ven o the et ſaid Olave, money or lands equal to what the ſaid Elizabeth ſhould 
The mother give to her other children. The mother by will left Olave a legacy, 
3 and made her executrix. Part of the reſidue alſo of the mother's 
by lapſe part Eſtate came to Olave by the death of the legatee thereof in 
of the refidue ijfe of the teſtatrix, Jen Bradley aſſigns over all theſe ſums of 
Cones Oe” monty, with a proviſo at the end of the aſſignment, that at his re- 
- | buſband; whatqueſt the aſſignee ſhould reaſſign all thoſe ſums. The wife ſurvived 


he had not te. the huſband and died. 


zu ced into 
polleſſion goes : | 1 5 . | | 
to her repre. The queſtion now upon exception to the Maſter's report and 
er vg conſequential directions was between the plaintiffs repreſentatives of 
to his; there the wife and defendant's repreſentatives of the huſband, whether or 
being no con. no by the huſband's dying in life of the wife the ſurplus of her 
wang el. 4 th eſtate (whatever it was) that aroſe either by the bequeſt in the will 
right, or by the accidental inteſtacy on the death of one reſiduary legatee 
in life of teſtatrix, ſurvived to the wife or belonged to the huſ- 


band? | 


For defendants it was infiſted, the huſband was intitled by his 
marriage-ſettlement as a purchaſer, to whatever came to his wife 
by her mother. Squrb v. Wynne, 1 Wil. 378. perſonal goods be- 
longing to the wife are abſolutely the huſband's, whether he ſur- 
vives her or not. 55 | 1 5 


For plaintiffs. Lifter v. Liſter, 2 Ver. 68. and Cleland v. Cleland, 

P. C. 63. unleſs an expreſs agreement by the wife that the huſ- 
band ſhould have the thing, and giving up her contingent right by 
ſurvivorſhip, a general ſettlement on the marriage without ſuch a- 
greement will not do, Theſe cheſes in action were not diſpoſed of 
by the aſſignment; and all this, which was not recovered, goes to 
repreſentatives of the wife. 129 | 


Lord CHANCELLOR, 


Wife's choſe This queſtion will depend entirely on the conſtruRion of the 
in action ſur· marriage- ſettlement and the covenants therein; for as to the general 
vives io ver, queſtion it would certainly ſurvive to the wife, if nothing by way 
duces not intoof contract altered the caſe; for wherever a choſe in ation comes 
ee to the wife, whether veſting before or after the marriage, if the 
un name. huſband dies in life of the wife, it will ſurvive to the wife; with 
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this diſtinction that as to thoſe which come during the coverture, 


the huſband may for them bring the action in his own name, may 
diſagree to the intereſt of the wife ; and that recovery in his own 
name is equal to reducing into poſſeſſion, In Alleyn 36. in caſe of 
a bond to huſband and wife during coverture, husband might main- 


tain an action on the bond on his own name alone, and have judg- 


ment in his own name alone, and that that was a diſagreeing to his 
_ wife's intereſt, and it ſhould not ſurvive to her, but go to his repre- 
ſentatives: whereas, if he had brought the action in the name of 
himſelf and wife, the judgment would be, that both ſhould reco- 
ver: and then the ſurviving wife, and not the executor of the huſ- 
band, ſhould bring the ſcire factas on the judgment; and the ſame 
is held in ſeveral other books. The caſe in 2 Leu. 107.-is ſome- 
what different; for there it is ſaid, the husband dught to bring the 
action in the names of both: but in other books the husband has an 
election. But that queſtion is out of the caſe here; it depends on 
the ſettlement. It is true, that if a man marries, and in conſidera- 
tion of that marriage makes a ſettlement upon the wife by way of 
Jointure, and in conſideration of ſuch portion as ſhe is or may be in- 


titled to, if any thing comes afterward during the coverture to the 


wife, he is conſidered as a purchaſer of it, and ſhall take it. If on 
the other hand the ſettlement on the wife is in conſideration of 
her preſent portion or fortune, without reference to what comes af- 


terward, and the husband does not reduce it into poſſeſſion, it will 


_ Jurvive to the wife in equity as well as by the rule of law; and that, 
which is laid down in Packer v. Findham, P. C. 412. is right: but 
this is a particular caſe, and the ſettlement very particular, The con- 
ſideration is not barely the marriage and prefent portion, but further 
alſothe covenants contained therein. If the additional oo /. in the firſt 
covenant had not been paid at the husband's death, his executors 


would be intitled thereto, The other covenant is very particular, 


and differs from the former as to the covenantees as well as to the 
perſons to whom to be left, Here it is not only to the wife, but al- 
ſo to any child of the marriage. How then can I ſay, that by this 

«covenant the husband is a purchaſer ? The mother might have left 

it to the ſeparate uſe of the wife, or to any children of the marriage; 

which would have been a performance of the covenant; ſo that it is 
not a covenant inſerted for benefit of the husband, but of the daugh- 
ter and iſſue of the marriage. As then ſhe might have left it in this 

manner, and has left part to her daughter, and the other part has 
come to her by accident, and no contract to give the husband a cer- 
tain right in this at all, it muſt be conſidered on the foot of a general 
legacy to the wife abſtracted from the contract, not ſuch as the 
husband would be intitled to in all events by way of contract: but 
ſuch as muſt go by the general rules of law and equity by ſurvivor- 
Vot. II. 8 8K | ſhip; 
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ſhip; ; according to which, what the husband had reduced into poſe 


ſeſſion, will go to his executors.; the reſt will ſurvive to the wife. 
Next as to the aſſignment by the husband he might undoubtedly 
have received in this money, if he thought fit; might have releated 
it; or for valuable conſideration aſſigned to a creditor or purchaſer, | 
which would be good according to a, caſe before me: but this is the 
lighteſt caſe that can be for the court to ſay this, for the proviſo at 
the end is a plain declaration of truſt upon the face of it; ſo that it 
amounts to an aſſignment of a choſe in actien, which in point of law 
paſſes nothing, and that to create a truſt for benefit of the husband, 
who ſubject to the wite's ſurvivorſhip was the original owner; 
which makes no alteration in this property. This part therefore - 
not got in will ſurvive to the wife, and belong to ber nnn 


Another queſtion rote as to the intereſt due upon a mortgage, 
us conſideration of which was reſerved by the decree ; whether, 
as there was an open account againſt the mortgagee, and ſeveral _ 
Tenders were made of the ns Rs intereſt ſhould ſtop 
from the time of luck tenders, h 


Lord CHANCELLOR. 


I do not know that the courthas ever done this. Here is a certain 
mortgage not mortgage for the payment of money due on one fide, and an open 
opt but *., account on the other, quite a diſtinct thing and ſeparate from the 
dug notice. mortgage. Taking it for granted that upon the account more will 
Not upon be due, than the principal and intereſt of the mortgage will amount 
propetys © to; if therefore it is held, that upon propoſals being made to the 
edu upon 
open account mortgagee to deduct, mereſt ſhould ftop from ſuch time, that 
onthe other would put mortgagees in a bad fituation: and yet there may be ge- 
. . general cafes, in which it may be wiſhed to come at it. But the 
rule is ſo ſtrict, that, where a certain ſecurity is taken by mortga- 
gees, their intereſt ſhall not ſtop but upon a proper tender and no- 
tice ; which rules, if not obſerved, the court will not ſtop the in- 
an 4 tereſt; for he has a legal ſecurity for his money; may bring an eject- 
br 5 ment and bill for forecloſure at the ſame time, which the court will 
bil to fore - not prevent; it would be going a great way therefore in this caſe to 
Oy ſay, that the intereſt ſhould ſtop. But as he has intereſt on his mort- 
gage to this time, he muſt anſwer intereſt as to the money in his 
hands, which will be due upon the account. As to coſts, as I am 
of opinion, and am compelled thereto by the rules of the court, that 
the propoſals made ſhall not ſtop the . I do not {ce how I 
can refuſe coſts to him. | 


Bot as the mortgagee appeared to have been vexatious, an altera- ; 
tion as to coſts was made, 
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V. It has been often determined, that if a husband ſurvives his 
wife, and does not take out adminiſtration, whoever takes 
it out, -will be a truſtee for him, being the only next of 


2 kin. 16. 


Mitchel wer /zs Neal, Nov. 8, 1755 Caſe 2 37 


5 1 PON 4 Will cor ſpecifick performance of an agreement for ſale 


Purchaſer of 
copy hold not 


of copyhold lands in Cor/ham in Milis to the plaintiff by ſur- obliged to 20. 
render by the defendant in court, the defendant inſiſted upon doing e ee 
it by letter of attorney and not otherwiſe, and that he was ready to of atorney. 


do ſo. The plaintiff. inſiſted upon his doing it in perſon, and enter- A cuttom, 


ed into proof, that the cuſtom of the manor was, that whoever 


that it muſt be 


in perſon, is 


came to ſurrender, muſt, unleſs in ſpecial caſes of diſability, do it in not contrary 
-perſon. By the decree at the Rolls a trial was directed as to this to law. 


cuſtom. 


On appeal it was inſiſted for defendant, that this iſſue was impro- 
per; becauſe, if found for the plaintiff that by the cuſtom of this 
manor it cannot be by letter of attorney, it would be void in law. 
Suppoſing it would be good in law, there is not ſufficient proof to 
direct an iſſue to try the fact. There can be no ſuch cuſtom in 
point of law; for according to'Combe's caſe, 9 Co. 75. it is a general 
Jaw through all copyholds, that a copyholder of inheritance may 
alien by ſurrender. If ſo, it is incident to his property by the com- 
mon law, and then it is incident to the nature of it, that he may do 
it by attorney; and therefore need not alledge -a cuſtom for it. 
Whatever act he can do by himſelf, he can do by attorney, as he 
may every act in ais. The argument from inconvenience is very 
ſtrong; and it would be unreaſonable, that a copyholder of inheri- 
tance could not ſurrender but in perſon: it is locking up his proper- 
ty; as then it may not be parted with without great inconvenience, 
and upon taking long journeys. It is unreaſonably reſtraining that 
power, which is given not by cuſtom but the common law: but. 
next if ſuch cuſtom could poſſibly be ſupported, the court would 
attend to the evidence, and ſee that it was ſtrongly proved, other- 
wiſe not ſend it to trial, agreeable to the preſent practice of the 


court of Exchequer as to a modus; which, though they formerly ante, 


ſent to be tried on an iſſue, before they determined; whether it was R 
good in point of law, is now varied. 


Smith, 17 July 1754. The former practice in Exchequer, of directing an iſſue as to a 
now altered; but not in every caſe. Ante, Cart v. Ball, Eaſter 1747. 


Lorp 


OR. 1747. 
Chapman v. 
modus firſt, is 
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I'oRD CHANCELLOR. 


1 am of opinion, there is no ground in favour of the defendant to 
vary this decree, I am in the caſe of a purchaſer of an eſtate, whom 
no court of juſtice will compel to accept of ſuch purchaſe upon any 
doubtful title. Tt is not a queſtion now, what kind of title a:man may 
have in his family, but what kind of title a purchaſer is compelled 
to take: upon this queſtion, whether a good title can be made, the 

Court in favour of the defendant has directed an iſſue, that if this 
may be a good title to the plaintiff by letter of attorney, he may ac- 
cCept of it; to which two objeCtions are taken. It is true, that the 
ancient practice of the Exchequer in directing an iſſue firſt, before 
they determined it in point of law (which practice was founded on 
a ſpecious ground of law, that ex facto oritur jus) has been very 
prudently altered by that court. But I do not know, that in every 
caſe whatever they do this; that is, that in a doubtful queſtion, 


doubtful whether good in law or fact, I do not know, that they 


always determine the modus good or not before the fact is tried: but 


it depends on circumſtances, Bnt what is the objeCtion ? I incline 

to think, it might be ſo as objected: but I cannot ſay that, for the 
Law of copy- Cuſtoms of manors differ. All law of copyholds ariſes from general 
holds ariſes cuſtom, as Lord Coke ſays. This general cuſtom of copyhold may 
om general be called the law of the land; yet in ſeveral inſtances that general 


cuſtom: yet - x | 
is often broke law is broke in upon. By the general cuſtom a ſurrender muſt be 


in upon. preſented in the next court; but that is varied in ſeveral manors. 
So in ſome manors as to the number of days; as in a tenant right 
manor in a caſe which came cut of the North; notwithſtanding 
that may be perilous and inconvenievent, yet the cuſtom of the ma- 
nor muſt prevail, A- ſurrender by attorney cannot be out of court; 
for that would be for an attorney to make an attorney ; which, un- 
leſs there is a ſpecial power in che letter of attorney for that purpoſe, 
an attorney cannot do. But it is ſaid to be contrary to law: conſi- 
der, how all theſe things have ariſen; the manner of acknowledg- 
ing a fine by commiſſion allowed formerly .on the foundation of 
diſability, is contrary to law now, the law not now requiring the 
diſability to be ſhewn in the dedimus as formerly. I cannot ſay 
there is not a manor, in which there is ſuch a cuſtom as this not 
"requiring the diſability. In ſeveral manors there are unreaſonable 
cuſtoms, though not ſo unreaſonable as that the law will ſet them 
aſide. It is too much therefore to ſay, that by law there cannot 
be ſuch a cuſtom. Then how does it ſtand on the proof ? I cannot 
ſay in caſe of a purchaſer, that he ſhould be bound: but I go far- 
ther ſtill, and think this rather a direction in favour of. the de- 
fendant, and that the plaintiff had much more reaſon to complain 
of it; for the vendor can without the leaſt inconvenience do that 


act himſelf, and then there is no inſtance of the court's compelling 


* 
* 
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a perſon to take it by attorney. A purchaſer may be put under dif- 
ficulties by this means; for the letter of attorney may be loſt; and 
the party is obliged to prove it and the execution of it: although I 
allow, that courts of law would make ſtrong preſumptions in ſuch 
caſe; but why ſhould a purchaſer be put to that? A letter of at- 
torney may be revoked the next moment; that revocation may be 
notified to the attorney without the purchaſer's knowing it, and 
then the conveyance would be void, and the purchaſer's only re- 
medy would be by ſuit in equity. Suppoſe, the conveyance was to 
be made before a maſter under the direction of this court; and the 
vendor ſaid he would do it, but would do it by attorney, though 
living next door to the maſter, and in his power to do it himſelf; 
this court would not allow that; and if the vendor ſaid ſo to 
me, I would commit him for not doing it himſelf; for I would not 
compel a man to accept of a title under a letter of attorney; of which 
there is no inſtance unleſs a neceſſity appears for it. This therefore 
is very unreaſonably complained of on the part of the defendant 
_ conſequently the decree muſt ſtand, and the plaintiff have the de- 
Polit, = | 


N. It being faid that a power by attorney is void, if the party 
appears himſelf, His Lordſhip denied that; for though the 
power of a deputy ceaſes in preſence of the principal, it is 
Not ſo of a power of attorney ; for a man may appear and 
act by attorney notwithſtanding he is preſent himſelf. 


Williams verſus Jekyl. 
Elliot verſus Jekyl, WMWov. 8, 1755. Caſe 238. 


A Freehold leaſe for three lives was granted to Elizabeth Elliot, aer _ 
her executors, adminiſtrators, and aſſigns. She for valuable cue Sc. 
confideration makes an aſſignment of the premiſes, and all her right, A. afligns all 
title, and intereſt, in and to the ſame, to a truſtee to the uſe of her nat to uſe of 
| I. argu | . - k B. for life, 
fon John Williams for and during the term of his natural life; and and afterward 


from and after his deceaſe to the uſe of his iſſue lawfully begotten ; of bis iſſue; 


and for want of ſuch iſſue, to the uſe of Elizabeth Elliot, her execu- 3 — 

tors and adminiſtrators, during the reſidue of the term. to uſe of A. her 

1 | | executors, &c. 
obn Williams died leaving a ſon and a daughter; the latter died gy gg 

ſoon after her father at fix years of age, | iſſue of B. and 
| | iſſue means 


80 3 child and 
The preſent queſtion was between the ſon and Alexander Elliot a — — 


the executor and reſiduary legatee of Elizabeth Elliot. whois a ſpe- 
vor. IL _ W l 


againſt it. 
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Fur plamtiff the ſm. The objection made is, that this is to be 


compared to the limitation of a fee ſimple by a deed, in which ue 
is not a word of limitation, but muſt be a word of purchaſe; and 
cConſequently the iſſue, the ſon, muſt take for life only; and then 


there muſt be a remainder over to El:zabeth Elliot to take after his 


death. But there are ſeveral anſwers thereto, Firſt, this is an a- 


greement for valuable conſideration mentioned, for which Elizabeth 
Elliot parts with this to thoſe uſes: next it is a conveyance by way 
of truſt, not an uſe executed : there is no doubt cf the meaning. 


She meant to part with, and John Williams meant to purchaſe, an 


eſtate for life to himſelf with a general limitation to his iſſue inde- 
finitely. The nature of this property is a deſcendible freehold, and 
his heir takes it by deſcription and deſignation as ſpecial occupant, 
not by deſcent; and though the heir or heir of the body takes it as 
ſpecial occupant, it is not like a fee ſimple, but goes all along upon 
the occupancy ; ſo would it be, if it was limited to the heirs of the 
body. But as there cannot be a common recovery cf ſuch eſtates, 
if they could not be barred, there would be a perpetuity ; and there- 
fore it has been determined in Veſteneys v. Chappel, and Duke of 


Grafton v. Hanmer, 3 Will. 267. that there might be ſuch a limita- 


tion of theſe leaſes, and conſequently it might by deed or any com 
mon conveyance be aliened, though it was to one and the heirs of 
his body. Suppoling then this was a direct legal conveyance to 
one for life and remainder to his iſſue, it falls not within the rule 
of law, that one cannot take an inheritance unleſs by the word 
beirs, There are no technical words here, for this is a deſcription 
of the perſon to take by ſpecial occupancy, not by deſcent. Who 


are the ſpecial occupants? Firſt 7h Williams for life; next his 


iſſue indefinitely: there is no rule of law that it might not be ſo li- 
mited, ſince according to thoſe caſes it may be diſpoſed of. The 
limitation over to Elizabeth Elliot can never happen, while there is 
iſſue of his body: if then that cannot be barred, it is void in point 
of law. As it is an agreement for valuable conſideration, if there is a 
blunder in expreſſion contrary to the agreement, this court will rectify 
it, as in a marriage- ſettlement; and its being for valuable conſi- 
deration is a ground to come here to ſet it right. Beſide it is in tru- 


ſtees, and their truſt is executory; and they are to make an aſſign- 


ment of this leaſe purſuant to the ſenſe of the court; which muſt be 
in proper terms and in an apt manner. Upon any of theſe grounds 
the plaintiff, now the only iſſue of this marriage, is to have this eſtate 


abſolutely. 


For Alexander Elliot. This is a leaſe for lives, and may conſe- 
quently be limited for particular eſtates. The ſtatute of uſes extends 


to frecholds; and then there can be no reaſon why Jobn Williams 


ſhould be a ceſtuy que truſt, and why not an uſe executed. The 
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__ gion is upon the effect of the words i ue, &c. A limitation to 


one and his iſſue will never in a deed create an eſtate of inheritance. 


This is to all his iſſue as purchaſers, to ariſe as they ariſe ; as to all a 


man's daughters, it ſplits, as they ariſe. But what eſtate muſt be 
taken, as the father took an eſtate for life? They took eſtates as 
Jointenants for life; for wherever a freehold without a particular 
limitation is granted, the party lakes only an eſtate for life; and 


there is no variation as to leaſes for lives or a deſcendible freehold : 


it is the contrary in a limitation of a term for years, by which the 
whole is taken. Then according to Wild's caſe, 2 Co. and Taylor 
v. Sayer, Cr. El. 742. and Cook v. Cook, 2 Ver. 545. they take as 
jointenants and only for life, the limitation to the iſſue giving only 
eſtates to them as purchaſers, not including iſſue of iflue collectively 
as has been argued. It ſtops in the firſt inſtance ; nor is the word 
i ue ever conſtrued ſo far as the word heirs has been, to have a dou- 
ble uſe. This being ſo in point of law, neither will the nature of 
the eſtate, a limitation for three lives, make any difference. An 
eſtate pour auter vie, limited to one and his heirs, may be given to 
another for life, and, if it determines during the life pour auter vie, 
| ſhall revert to the donor. The ſecond branch of this limitation 
ſhould have no more power over it than the firſt : it is not abſolute- 
ly veſted in the ſon any more than in the father. Unleſs the word 
ue ex vi termim included in infinttum collectively, (which has not 
been the conſtruction of law), it ſignifies no more than if, having 
three ſons, they were called by their names. According to what is 
now inſiſted upon, if the plaintiff died, his executor or adminiſtra- 
tor would be intitled to the whole abſolutely contrary to intent ; for 
power of reverter was intended to herſelf ; nor will a court of equity 
in this caſe go farther than the ſtrict law. 


Lord CHANCELLOR. 
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I am ſatisfied upon the conſtruction of this deed ; which con- Words con- 


ſtruction I muſt make; and that ſuch as is agreeable to the inten- 


rued accord- 
ing to nature 


tion of the parties and nature of the eſtate. The firſt conſideration of the eſtate. 


38, that this isa deed of purchaſe. The principle I ſhall go upon in 
the conſtruction is, that words in deeds or wills receive a different 
conſtruction according to the nature of the eſtates to which they are 
applied, It is therefore held in Forth v. Chapman, 1 Will, 663.) and 
ſeveral other caſes in this court, that the ſame words that would 
create a limitation of eſtates, or introductory of limitation of eſtates, 
if applied to real receive one conſtruction, but when in a will or deed 
relating to perſonal eſtate receive another, ut res magis valeat, and 
that the intent may take place. Here is an aſſignment by way of 
_ purchaſe of an eſtate, which is a term for three lives, not created 


originally as a deſcendible freehold to go to the heir as ſpecial oc- 


cupant, but to the leſſee, her executors, adminiſtrators, and aſſigns; 
8 J | 5; ſo 
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ſo that the executor of the firſt leſſee muſt take this as ſpecial occu- 
pant under the limitation: but ſtill ſuch as would be undoubtedly in 
the power of the firſt leſſee, whoſe repreſentative that executor is, 
to diveſt him of every thing, which he might take as her executor; | 
that is the nature of the eſtate. Then what is the aſſignment ? and 

the queſtion thereupon is, who took by virtue of the deſcription of 
John Williams's iſſue, and next what eſtate they took? As to the 
firſt it is not diſputed, but that both children took by way of de- 
ſcription of his iſſue : they would be jointenants; and one dying, 
the eſtate ſurvived to the other; the ground of which is, that this 
is not an eſtate of freehold and inheritance; conſequently could not 
be limited to John Milliams for life, and then to his iſſue ſo as to u- 


nite with his own eſtate as an eſtate of inheritance; and therefore 


whoever takes by the word zue, takes as a purchaſer, and conſe- 
quently it ſurvives to the child ſurviving. Nay ſuppoſing it had been 
Beirs of his body, it would be the ſame in that reſpect, and accurd- 
ing to the Duke of Grafton's caſe he would have power to diſpoſe 
of it, Then taking them as purchaſers, the next queſtion is, what 
eſtate they took ; which depends on the words of this deed? It is 


inſiſted that being limited to the iſſue, and no words of limitation 


added thereto, the iſſue mult take as perſons deſcribed only, conſe- 
quently only the children of J Williams; and that they take as 


if named in the deed, and then only an eſtate for life according to 


Cook v. Cook and Wild's caſe; and that it could go no farther in the 
caſe of an inheritance. In a deed it would be fo in the caſe of an 


_ eſtate of inheritance; but the queſtion here is upon the nature of the 


eſtate. They appear to know the difference between limiting it for 
life and in another manner ; what was the intent? Was it with an 
eye to an eſtate-tail, as Lord Hale ſays? Was it, that none but the 
children ſhould take, and not the children of the children? I can- 
not ſay ſo, and that it ſhould then go over to the executors. But 
it is aid, it mult be ſo by conſtruction of the words and of law. I 
need not determine now how it would be of an eſtate pour auter vie 
limited to one and his heirs; for that is not this caſe. Suppoſing the 
aſſignment had been made to John Williams, and all her eſtate, 
right, title, and intereſt, to have and to hold to h, Williams 
himſelf, and nothing more ſaid; would John Williams have 


had the whole eſtate and intereſt in the lands under this leaſe? I 
am of opinion, he would by ſuch aſſignment; and that the execu- 
tor of E izabeth Elliot could never have claimed it againſt him; 
for here is an eſtate to her and her executors, &c. ſhe grants all 


her eſtate, &c. in it: and yet her executor, who is a ſpecial occu- 
pant, claims againſt it. In point of law the whole inteerſt for all 
the lives would veſt in John Milliams, who is put in the place of 
her executor, Suppoſing this deed had been to Fohn Williams for 
life, and after his deceaſe to the iſſue of his body lawfully begotten, 
23 2 | PE 1 and 


in the Time of Lord Chancellor Hazpwicks. 


and it had gone no further ; I am of the ſame opinion, that the 
_ executor being in her power could not claim againſt her grant. I 


agree, this caſe differs from that, from what follows; upon which 


ariſes the principal difficulty, I muſt put a conſtruction upon the 
words or want of ſuch iſſue ; and what is the conſtruction? Suppoſe, 


the plaintiff ſhould die leaving iſſue; I agree, that iſſue could not 


by virtue of that limitation to the iſſue take the eſtate; for fue 
here is not to be conſtrued collectively, but iſſue in the firſt inſtance. 
Conſider then, what conſtruction the court muſt put upon the words 
in default, &c. and that was the reaſon I laid it down at firſt, that 
words muſt be conſtrued according to the nature of the eſtate to 
which they are applied; and I conſtrue them to mean, in caſe 


John Williams has no children, then to her, her executors and ad- 


miniſtrators; and that was the real intent of the parties, as I take 
it, to convey to her ſon for life; if the ſon had children, they 
ſhould have it abſolutely; if not, that i it ſhould come back to her 
executors. If the court is at liberty to conſtrue thoſe words in de- 
Fault of iſſue in default of children, the whole will veſt in him ac- 
cording to the true conſtruction. I have no doubt at all, but if it 
it had been a plain aſſignment by her during the term to Jobn Wil- 
liams without ſaying more, he would have the whole in him. 
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Abatement. 


| \ \ THERE a cauſe abated, money 
| may be ordered to be paid out 
of court without revivor, upon con- 

ſent ; but not without the conſent 


of all the parties intereſted P. 399 | 


Account. 


Account current tranſmitted and kept 
two years, is to be confidered as 


ſtated | 239 
The reaſon why there are ſo few ac- 
tions for accounts 388 


Account immediately directed; tho' 


by the contract payment was poſt- | 
poned until death; as on covenant. 


to leave by will ſo much, &c. 
424 

Length of time how far a bar in equity 
do an account, not againſt an admi- 
niſtratrix calling for the execution 


of a truſt of real eſtate; though 

| ſtale accounts are diſcouraged 
Page 483 
An offer to account will take a caſe 
out of the ſtatute of limitations 
. 485 
Onus probandi on the party having li- 
berty to ſurcharge and falſify 565 
Difference between that and an open 
general account ä 1b. 


Truſtee and executor not proving the 


will, but receiving truſt money, may 
be called to account, but not as ex- 
ecutor; and have proper allowance 
before the Maſter 599 
The executor or adminiſtrator is the 
proper perſon to call him to ac- 


count, which is a diſcharge as to 
him - 1b. 


Acquieſcence. 


Informal marriage agreements de- 


creed 
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creed notwithſtanding the ſtatute of 

| frauds, upon acquieſcence and acts 
in conſequence of it; though not 
ſigned by one party, or though an 
infant Page 524 


So on a will by a huſband, contrary to |. 


a wife by 
525 


the cuſtom of London; 
her acts may be bound 


See Baron and Feme. 


Ademption of a Legacy. 


One joint legatee being outlawed, a 
codicil adeems his ſhare; the other 
takes the whole 


See Dpecific Legacy. 


Adminiſtratozs. 


The Ecclefiaſtical court requires ſur- 
viving adminiftrator (though not 
executor) to come back for pro- 


bate. At common law otherwiſe 
268 

| See Exetutoꝛs. 

_ Advowſons, 


Advowſons are rents within the ſta- 
tute of frauds, but an annuity in 
fee is not a perſonal inheritance 

178 


Alfidabits. 


On contradictory affidavits of the ſame 
perſon, perſonal examination is re- 
quired 26 


A greement. 


Agreement to aſſign the fees of a 


43 


vertor. 
gaoler, and the profits of the tap- 


houſe ; not carried into execution 
| Page 238 

Bill for the performance of a written 
agreement; parol evidence read of 
a different agreement: diſmiſſed 
with coſts ; and the plaintiff cannot 
reſort to an agreement ſet up by the 
defendant _ - 2090. 
Written agreement diſcharged by pa- 


rol 376 


Agreements are not carried into execu- 


tion againſt iſſue in tail, or remain- 
der claiming per formam dom 634 


See Acquieſcence, Pargl Evidence. 


Alien. 


Finding a perſon not to be an alien, 


not concluſive to the crown but no 

new commitſion; but a melius in- 
„ if there is a ground for 

if again fo found, i is conclu- 


five | 538 
Where an alien may take a deviſe 
362 
See P2erogative. 
Annuity, 


| Intereſt of arrears of annuity is dif- 


cretionary on the os 
I 
Annuity in fee bed by the king 
out of Barbadeos duties, is not a 
rent, nor really not within the ſta- 
tute of frauds, nor at. de donis; 
but being ſettled on A. and the 
heirs of her body, is a fee ſimple 
conditional at common law; the 
remainder over void in the caſe of a 
common perſon, and A. having had 
iſſue, may bar the Poſũibility of re- 
170 
Part 
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Part of a rent may be oregied, not 
neu rent reſerved or granted out of 

the old one Page 178 
_ Annuity in fee goes not to, nor aſſets 
in executors | — 179 
Annuity to a miniſter of Baptiſts, 


eſtabliſhed as a good charity, like 


that to Quakers; and to go to the 
ſucceſſor for the time being 273 
Annuity by will to a wife unprovi- 


ded for, on deficiency of aſſets, | 
not abated in proportion with other 


legatees ; upon the intent of teſtator 
| 415 
Annuity to | guardian | or truſtee ſoon 
after coming of age, ſet aſide upon 


general principles of publick utility; 


and alſo on particular circumſtances 


of impoſition 547 
Not ſo if done with open eyes, after 


being put into poſſeſſion and at li- 
$491] 


berty, as a reward 


See Advowſoits, Bankiupfcy, Interelt. 


Anſwer. 


The anſwer of defendant directed to 
be read to a jury 42 
The reaſon 7b, 


Defendant in cuſtody foe! want of {or- | 


ther anſwer, puts it in, and is diſ- 
charged on paying the coſts of con- 
tempt 110 
On inſufficient further anſwer, proceſs 
of contempt is to be continued 
where it was left off 110 
No one is bound to anſwer ſo as 
to ſubject himſelf to puniſhment. 
245 
The defendant, without excepting to 
the firſt report of inſufficiency, is 
not abſolutely 
fiſting on the 
cond anſwer 
Vol. II. 


ame matter in a ſe- 


eue. from in- 


491 


al Defendant is not compelled to anſwer 
ſo as to ſubject to eccleſiaſtical penal- 
ties Page 493 
But muſt anſwer whether he has a 
legitimate ſon ; but not whether he 
is married or no, or whether he is 
an alien 16. 
The rule of diſcovery by anſwer (un- 
leſs ſubjecting to penalty) depends 
not on the rule of law 021 


Appoztionment. 


Money veſted in South-Sea Annuities 
until laid out in land, to go the 
ſame way 672 
Tenant for life dying in the middle of 


| quarter; no apportionment of the 
intereſt 16. 
Appentice. 
| See Maſter and Servant. 
Aſſets. 


Debtor cannot prefer one creditor out 
of the general aſſets, but may ſpe- 
cifically lay hold of part for that, 
though a contingency 6 

Aſſets not marſhalled to ſupport a le- 
gacy contrary to Jaw: 412. lands 
to a charity 52 

On admiſſion of aſſets, a perſonal de- 
cree made againſt the executor with 
intereſt and coſts 85 

Where an executor is not bound by 
the admiſſion of aſſets tb, 


[Defendantdecreed to account for aſſets, 


delivers goods to a ſolicitor who is 
robbed; defendant is not to be 
charged | 240 
Bailee, truſtee, &c. keeping aſſets as 
their own, diſcharged | = 
8 N Real 
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Real aſſets are followed by hs 


Page 368 


See Annuity, Debts, Power of Appoint⸗ 
ment, Remainders. 


199 
Aſſignee of executor not liable, unleſs 
colluſion 469 
Allignment. 
See Limitations. 


attorney. 


A gift to an attorney after the cauſe is 
over, and without any diſtreſs, not 
ſet aſide: otherwiſe if before or du- 
ring the cauſe 259 


No allowance is given for trouble if 


not demanded, though in the cafe 
of an at! We 


See Bond, Intereſt, Witneſs, 


Award. 


If one arbitrator makes an improper 
declaration, he will be made to pay 
coſts; and ſatisfaction decreed on 
the judgment on bond of ſubmiſſion. 
But the fact muſt be put in iſſue, 
or opportunity given to anſwer it 


l 
One cannot move to ſet aſide an a- 


ward, without its being made 2 
rule of court 317 


Bank Motes. 


Bill by an executor on the loſs of notes 
in a liſt in teſtator's hand; the liſt 


| On a note, the demand is at law 


dence of agreement for it 


365 


Affidavits of debts by petitioning cre- 


not evidence hk of his proper- 
ty, and left to law. Page 38 
Difference between a bill on — loſs 

of a note, and of a bond 4 þ 
10. 


Ba nkers Motes. 


Intereſt decreed on a banker's note 


from circumſtances though no evi- 


205 


"Bankruptcy. | 


I | Deed, though for Creditors, may be 


evidence of an act of bankruptcy 
19 

Fraudulent bankeapicy 26 
Two debtors, one becomes a bank- 
rupt; creditor proves his whole 
debt, but before dividend receives 
a compoſition from the other : he 
ſhall ſtill have a dividend in propor- 
tion to the whole 
Otherwiſe if he received the com- 
pPoſition before the bankruptcy 
114 

Certificate will be allowed, notwith- 
ſtanding the court may entertain a 
ſaſpicion of the view in taking out 
the commiſſton 249 

A trader in Ireland, &c. contracting 
debts here and coming over, a 
commiſſion may be taken out: but 2 
with liberty to the creditors in 
Ireland to come and prove their 
debis 7b. 
The form of granting a certificate is 
a matter of judgment; but not ar- 
bitrarily to be diſallowed, if the re- 
quiſites are complied with; unleſs 
fraud or concealment 250 


ditors are neceſſary 1:0 
Equitable demands may be proved 
under 


_A TABLE of the 
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under a commiſſion, though equi- 
table creditors cannot take it out. 


_ Page 252 
Debt on account is a foundation for 
a a commiſſion. 327 


Exceptions to certificate of com- 
miſſioners of Bankrupt. 388 
Their proceedings analogous to ta- 
king accounts in equity and on ac- 
tions. IS 10. 
Commiſſioners or Maſter may with- 
| out order proceed ex parte. 
Bankruptcy muſt be a debt in law. 
407 


Aſſignees not compelled to pay what 


is really due on an uſurious con- 


. 489 
A value ſet on a general perſonal an- 
nuity on a bankrupt's eſtate. 490 


But where annuitant 1s a creditor by 
| decree alſo, the deficiency to be 
made good out of the capital. 26. 
Creditors receiving money or bills, 
after an act of bankruptcy com- 


mitted; is good payment if with- 


out notice. 2 380 
Merchants abroad draw on a cor- 
reſpondent for a particular pur- 
| poſe, and remit other bills to an- 
{wer that: the correfpondent be- 
comes bankrupt : thoſe bills re- 
maining unnegotiated muſt be de- 
livered up by the aſſignees, or the 
money received by them thereon, 
to the original owners. 582 
The intent of bankrupt laws is to 
level all creditors; but as the 
bankrupt's eſtate only; for the 


aſſignees take it ſubject to all equi-| 


ties at the time of bankruptcy, 


585 


Aſſignees take the eſtate bound by 
all equity. „ 

A factor has a ſpecifick lien on the 
goods purchaſed by him. 674 


Notes taken by a factor, on a ſale of 
goods, followed. Be 


ib, 


389 


A father receives his child's earnings 

while living with him, and be- 
comes bankrupt ; the child by a- 
greement admitted a creditor for 
a particular ſum to avoid an in- 
quiry: but it is dangerous to lay 
down ſuch a rule, Page 675 


See Bond, Jnjuncion. 


Baron and Feme. 


Huſband decreed to join, and to pro- 
cure his wife to join, in convey- 
ance of her eſtate purſuant to a- 
greement, or to refund a ſum re- 
ceived by the huſband ; where the 
court would not make a perſonal 
decree. 57 
After the death of huſband and wife, 
her repreſentatives are not to ac- 
count for money received during 
coverture, whether ſhe had ſepa- 
rate eſtate or not ; unleſs a ſpecial 
caſe 1s made. 190 
Wife may diſpoſe of her ſeparate per- 
ſonal eſtate, by act in her life or 
will; but her real deſcends to her 
heir, unleſs properly conveyed, as 
by fine if after marriage, if before, 
by way of truſt or power over 
uſe, but not by bare agreement, 
which can only bar tenancy by cour- 
teſy, unleſs perhaps it is ſuch as 
would be decreed to be carried into 
execution. 191 
Wife having a ſeparate eſtate, bor- 
rows money, her declarations al- 
lowed. 193 
Bond by a huſband, reciting an a- 
greement to ſettle his wife's eſtate, 
the wife not being an executing 
party. By her acts after his death 
ſhe bound herſelf to a perfor- 
mance. 523 


Huſband ſuing for his wife's pro- 
25 | perty 
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perty muſt make a ſettlement. 
The intereſt to the wife if left un- 
provided, other wiſe if he maintains 
Ber. Page $62 
The whole of wife's fortune, pre- 


ſent and conſenting, not paid to the 


huſband. 579 
A huſband, on acceſſion to his wife's 


fortune, muſt make a ſettlement. 


495 
A wife is barred from claiming her 


ſeparate eſtate which ſhe with her 


huſband and the truſtee had called: 


in; that was managed by the huſ- 
band, and that after his death was 
affirmed by ſeveral acts of hers, as 
part of his eſtate. _ 66 
A bill by a huſband and wife in 


her right, is the bill of the Huſ-| 


band. | 666 


Whether a wife without the truſtee, | 
may diſpoſe of her ſeparate pro- 
perty. 667 


Acquieſcence is material to deter- 


mine property; as where a free- 


man's widow acquieſces under her 
huſband's will, the 1 is bound there-| 
by. 668 


It is not determined that a wife may 


not diſpoſe of her ſeparate pro- 


petty to her huſband unleſs by con- 


ſent of the court, or the interven- 


tion of friends. 6069 


It is done by act in pars, where no 
menace or impoſition appears. 10. 


May be pledged for the hutband's 


debt; the huſband to exonerate. 


and wife, where there is a pro- 


per ſettlement, but not to the huſ- 


band alone. 1b, 


A bond by husband to permit his 


wife to diſpoſe, and cancelled by 
him, ſubſiſts in point of law, and 
the benefit of it was decreed for 


her executors. 670| 


2 


726. 
Money will be decreed to huſband 


A wife's money not paid to he huſ- 
band on her conſent in court, tho' 
there were children, and a pro- 
poſal to ſettle. Page 672 

A ſettlement in conſideration of mar- 
riage, the wife's preſent fortune 
and ſubſequent covenants; one of 
which was that the mother ſhould 
give to the wife or any child, e- 

qual to what was given to the reſt. 
The mother leaves her a legacy, 
and by lapſe part of the reſidue 
comes to her. The wife ſur- 

vies the huſband ; what he had 
not reduced into poſſeſſion goes 
to her repreſentatives by ſurvivor, 
not to his; there being no con- 
tract to give him a certain right. 
| 676 

Wife's choſe in adm ſurvives to ber, 
if the huſband reduces it not in- 
to poſſeſſion by ſuing in his own 
name, 26. 


See Acquirfeence Bond, Feme Covert, 
Paraphernalia, Pin iner. 


Bill of Review. 


Bill of review muſt be on new mat- 
ter, to ſhew the ripht of the par- 
ty exiſting, but that it was not 
known to him at the time of the 
decree. | 576 

Improper bills of review are put un- 
der the like reſtraint as the others : 
but there mutt be a petition to re- 


hear or appeal. 598 


Bonds. 


Indorſements by obligee of payment 
of intereſt, are evidence to take 
off preſumption of time. 43 

Though a bond is joint only, both 

are bound in quay; and fo of a 

ſrety 
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ſurety, if that equity is not rebut- 
ted. . 106 
A young woman of good character 
comes to live with A. knowing 
he was married; is ſeduced by 
him, and cauſes a ſeparation from 


his wife, and has a grant or bond 


from him: her bill for payment 
diſmiſſed. 160 
Relief given againſt ſecurities, &c. 
by a wife on her marriage; unleſs 
for valuable conſideration, though 
concealed from her huſband : but 
| ſuch concealment not encouraged ; 
and therefore unleſs it was at wife's 
requeſt, coſts excuſed. 264 


One obligor in a joint bond dies; 


the other becomes bankrupt ; 
though the legal lien is one, it 
no partiality or colluſion by obli- 


_ gee, equity will ſet up his demand | 


againſt both the heir and executor 
of the deceaſed, but the real 
eſtate comes in only in default of 
perſonal. aſſets. 371 
Obligee, unleſs paid, is not obliged 
to lend his name to ſue the ſur- 
vivor. 3 ibid. 
Though the obligations and penalty 
are gone, the condition is conſi- 
dered as agreement to pay. ib. 
If one obligor pays, and ſues the 
other at law in the name of the 
obligee, payment may be pleaded; 
but not payment by a ſtranger as 
repreſentative of a deceaſed obli- 
gor in the joint bond. 72 
Parol evidence is admitted to ſhew, 
that though a bond on marriage 
was for 1 50 J. per annum, yet the 
agreement was for 100 J. but the 
bill diſmiſſed as being a private 
agreement to deceive a material 
party. 12 
Parole evidence admitted to pre 
fraud, — 3379 
Bonds by young heirs, or to attor- 
Vol. II. | 


. 23741: 


vent | 


ney pending ſuits, or on marriage 
brocage, ſet aſide on public utili- 
4; 349 
Aſſignment of a bond to co-obligor 
who pays it, is of no uſe; as 
even the principal may plead pay- 
ment to action in the name of 
obligee : but caſe lies, or perhaps 
indebitatus aſſumpfit. 566 


See 2Sank-Notes, Clegion, Witnets. 


Bottomry. 


Bottomry is not within the ſtatute 


of uſury, becauſe a real , riſk is 
run. 143, 148, 151, 153, 154. 


B2okers. 


Broker or factor not naming his 
principal, may be examined on 
an action in the name of his prin- 
cipal ; but ſingly on regard to 
trade; -- | 221 

If the-principal is declared, the ac- 
tion muſt be againſt him. 1b. 

Broker or factor muſt act for another 
at the very time: no ſubſequent 
conſent or agreement will do. 222 


Catching Bargain. 


A. aged thirty, borrows 5000 J. on 
bond to pay 10, ooo l. if he ſur- 
vives B. aged ſeventy-eight. A. 
ſurvives a year and eight months, 
having on the death of B. con- 
firmed the bargain by a new 
bond, &c. freely; and paying 


part: no relief except as to the 
125 
This 


penalty. 
80 
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This contract not within the ſtatute | 


of uſury. 142 
Whether to be ſet aſide in equity 
as an unconſcionable bargain. 144 


This contract being confirmed with- | 
is not to be ſet] 


out impoſition, 
aſide. 146 
Confirmation of as ſale of a aloe. D 
ſhare of prize money, ſet afide. 
281 

The managers decreed to account, 


with an allowance for what was 


remitted, 1b. 
Compoſition if fair, Sc. not ſet 
aſide for inequality: though ſo 


by the civil law, if for leſs than | 


half. 284 


See Contracts. 


Charge. 


Where a charge ſinks into the eſtate. 
| 207 


Charity, 


Mortgagee in poſſeſſion under ba- 
bere, &c. deviſes to a charity all 
the money due by the mortgage : 

it is within the mortmain act. 
9 George 2. 

Reſidue of perſonal eſtate deviſed in 

truſt to erect an hoſpital, is not 
within the mortmain act. 

Where there is no charter, 
mation for a charity is not to be 
diſmiſſed, though the relief prayed 
fails: other wiſe where there is a 
charter. 328 


The poor to be trained to agricul- 


ture rather than to ſchool. 330 
On information for a charity, though 


the title is miſtaken, yet if a title 


muſt be eſtabliſhed. 


appears it 


This court will not interfere where 


| Otherwiſe of a collateral charity, 


44 


187 


infor- 


426 


there are particular powers * 
charter, as to a ſchool, though 
not appointing general viſitors: 
but will as to the management of 
the revenue; and make the ma- 
ſter, on colluſion with the uſher, 
account for lifteen PRs: ſalary. 
1 

Legacy to be laid out in land or 
ſome real ſecurity for a ſchool- 
maſter ; is void within the ſtatute. 
of mortmain. 547 
Where truſtees of a charity have a 
diſcretion to lay out on a road, 
the court will not interpoſe, un- 
leſs they act corruptly: yet will 
not diimiſs the information. 5% 
Where there is a viſitor, the com- 
miſſion in 43 Eliz. is not to in- 
terpoſe. 552 
1b. 


See Annuities, Aﬀets, Court of Chancery, 
| Curacy, * Uiſitozss. 


Children. 


proviſions for children are for equi- | 
table conſideration, and are pre- 
ferred to voluntary diſpoſitions. 
| 2 58 


See Poſtumous Children, Pounger Chil- 
dren, 


Choſe in Afton. 
Choſe in ation is aſſignable i In equi- 


ty for valuable conſideration; and 
the covenant operates as an aſ- 
ſignment. 6 
Grantee of choſe in action by the 
King, may ſue in his own name, 
not ſo of a common perſon. 181 


See . and Fems, Diſtribution, | 


Church 2 
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Church Rates. 


The Eccleſiaſtical court has juriſdic- 
tion as to church rates. 
This court is not ancillary thereto. 

| 16. 


Coditil. 


A codicil directing the will to ſtand, 
makes not good a legacy lapſed 
or adeemed. 255 626 


See Ademption of a Legacy, 


Contempt. 


Publiſher of advertiſement as to pro- 
ceedings in court, committed for 
contempt : but diſcharged on ſub- 
miſſion and diſcloling every t 
5 | 520 


See Anſwer. 


Contingent Oevile. 


Deviſe of the houſe and appurtenan- 
ces to the wife during her widow- 
hood; but the eldeſt fon when 
twenty-one, or married, might on 


notice have it. She marries, the| 


| ſon being under twenty-one ; when 
twenty one he will be intitled : 
the intervening intereſt is undiſ- 
poſed of, and goes reſpectively to 
the reſidue. 7 122 


cc 


« wife.” The daughter ſurvived 
teſtator, but died of that illneſs: 
it goes to the wife for life. 162 


Contingent legacy to heir, and ex- 


451) 


hing. 


Whereas my daughter is very ill, | 
« if ſhe dies I leave the revenue 
© of my perſonal eſtate to my 


weill; which is not executed ac- 
cording to the ſtatute : heir is put 
to election when of age, to claim 
the legacy or the lands deviſed 
away, 12 


Contingent Remainders. 


Truſtees of the inheritance, are ſuf- 
ficient to ſupport .the contingent 
remainders, 230 

Contingent remainder muſt veſt du- 

ring the particular eftate, or eo 
in/lante; or elſe there muſt be 

_ truſtees to ſuſtain. | ot | 

The petition by a remainder of mo- 
rey, on which a contingent tho”. 
not probable intereſt might ariſe, 
to have it paid, not granted. 24 

On marriage a leaſehold eſtate was 
ſettled in truſt for huſband and 
wife for life; after the deceaſe of 

the ſurvivor, then to truſtees to 
aſſign it with the rents and profits 
to the eldeſt ſon; for want of ſuch 
iſſue of ſuch ſon to daughters. It 
goes to the only daughter on the 
mother's death, and not to the 

_ repreſentatives of a ſon who died 
without iſſue in the mother's life, 


318 


Contratts. 


Contracts at half value ſet aſide in 
the civil law: not ſo here, but is 


a material ingredient. 518 


4 


Conveyances. 


Bill lies for creditor by elegit, to ſet 
aſide a fradulent conveyance, whe- 
ther he could recover at law or 


_ preſs condition not to diſpute the 


not, 
| A con- 


n 


—. 


A T: A IBI E ol che Principal Matters. 


PS CIOS: 


out wo | of As hgh | 


part was a real conſideration. 
A conveyance for conſideration, 


52 


is 


not afterward to be ſet up for a | 
after a direction to pay debts. 


1 627 
And being for fiQitious conſidera- 
tion, inſerted by grantor himſelf, 
though found a gift by a jury, 
will be ſet aſide in equity. 1b, 


Copyhold, 


Copyhold ſurrendered to the uſe of 


a will; veſts not in appointee 
dying in the life of teſtator. 
Copyhold ſurrendered to the uſe of 
a will, paſſes by general words 
all my real eftate. 164 
But otherwiſe if not Warder 
unleſs teſtator had but one copy- 
hold and no freehold, Where 
copyhold is deviſed expreſvly, 


want of ſurrender is ſupplied for | 


a wife, children or creditors ; but 
no others. 164 
Surrender of a copyhold is not with: 

in the ſtatute of uſes. 257 
Mortgage of copyhold. 302 
The general cuſtom of copyhold is 

for ſurrenderee to preſent at the 
next court. tb. 
Cuſtom for mortgagee to preſent at 
the third court, not void. ib. 
Cuſtom is not void for diminiſhing 
the Lord's profit. 303 


77 


but not for a grandchild or na- 
tural child. 582 
It is ſupplied for creditors where 
there is no other real. eſtate, 
and a general deviſe 'of real eſtate, 


Surrender by the general. coſtorn of 
e is to be preſented at the 
next court: but may by ſpecial 
cuſtom be preſented at a ſubſe- 
quent. 602 


Intail of copyhold is barred by ſur- 


render to the uſe of the will, 
where no cuſtom by recovery or 
ſurrender, By three judges againſt 
Wills Ch. J. who thought it 
might be by recovery without a 
_ cuſtom, and therefore not by ſur- 
render. doe 
A copyholder contracts for valuable 
conſideration to ſell to his ſon, 
and dies before actual ſurrender: 
the ſon is intitled to a perform- 
ance, and to compel the widow 
to ſurrender her free bench. 631 
Copyhold as well as freehold, is lia- 
ble to agreements and truſts, 633 
Free-bench differs from dower ; but 
ariſes from the cuſtom of the 
manor. | ib. 
Truſtee cannot claim either. „ 
Purchaſer of copyhold is not obliged _ 
to accept of ſurrender by letter of 
attorney. -- © - 679 
A cuſtom that it maſt be in perſon, 
is not contrary to law, 13. 


The law of copyholds ariſes from 


Cuſtom for Copyholder in fee to | -- general cuſtom ; yet is often broke 


waſte, is good, not ſo of copy- 
holder for life. ib. 


Tenant right eſtate, is not a milita- | 


16, 


ry tenure. 


Publick books as of a manor court, | 


ordered to be produced: but not 
books in private hands. 578, 621 
Defect of ſurrender of copyhold, 


ſupplied for widow or children, 


in upon. 980 


See Patgage. 


Coffs. | 
Security for coſt by plaintiff beyond 
ſea, ſhould be applied for before time 


praying to anſwer, if it appears on 
— the 


i 7 


: 2 4 
n 
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- the FI of the bill, or is in 2 
fendant's knowledge. Page 24 
Voluntary releaſe by client, is not 

to defeat the clerk of his lien for 
Coſts. | 25 

Coſts refunded on b an order 
for allowing a demurrer. 100 


Whether any one can come into 


equity for a decree for coſts only. 
223 


No one to be made defendant only 


to pray coſts. | 284 
Coſts die with the party, unleſs 
they had been taxed ; when ſome- 
thing is to be done, Sc. 461 
Intereſt computed on coſts. 471 
Where the party lives abroad. 40 /. 
to anſwer colts is the old rule; 
which though now low, is not 
increaſed by the court unleſs on 
terms. 1 53 
Coſts die with the party if not taxed: 
but that is a hard rule and ſeveral 
exceptions are allowed ; as where 
a duty is decreed, or Where out 
of a particular fund, though no- 
thing more to be done. 


See Pꝛochein Amy. 


Covenant. 


A covenant may operate as a grant. 9 
A. covenants that a ſpecific ſum 
ſhould be paid to B. if B. ſurvi- 
ved: A. having aliened part of it, 
on a bill by B. A. gave ſecurity 
that it ſhould be forthcoming. 
619 


Counſel. 
See Witneſs, | 
Court of Chancery. | 


The call of n is the ſame 


here as at law. 
Vol. II. 


550 | 


38, 41| 


|Troftees having a diſcretion, . it 
ſeems on their not acting, the 
court cannot act in their place, 
unleſs for a charity. Page 89 

It is otherwiſe where a rule is laid 
down for the truſt. 7b. 
On a demand out of aſſets, though 
there is a remedy at law, there is 
ſatisfaction here. 106 
Whether a Six Clerk can ſtop until 
paid the fees which had been paid 

to a Sixty Clerk who abſconds. 111 
It ſeems a Sixty Clerk cannot be 
changed at pleaſure. 112 
The ſtatutes of a private foundation 
under a charter, not executed in 


this court. 330 
Repeal of the ſaid ſtatutes n 

ib. 
80 of a broke ib. 


A commiſſion to examine in Sueden 
being refuſed there and come back, 
the court will not ſend over ano- 
ther, nor read depoſitions taken 
openly according to the laws of 
Sweden. But had this commiſſion 
been executed there by a magiſ- 
trate, it would be proper. 336 
Where the right is depending here, 
order has been granted not to pro- 
ceed by action or indictment. 393 
Bill of diſcovery lies to aid proceed- 
ings here or at law as to a civil 
right; not indictment or infor- 
mation: nor by a Lord for diſco- 
very whether this or that perſon 
is capable to anſwer an heriot. 16. 
Where all claim in equity, ui prior 
tempore potior jure. Save where 
one has a better right to call for 
the legal eſtate, 486 


See Church Rates; Evidence, Jnfants, 


Power of ointment, Tenants in 
Common, Ain tors. 
8 P Court 


| 
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Court Ecclefiaftical. 


_ tithes and e fees. Page 425 


I Bill lies in the name of chaplain or 


Eccleſiaſtical court cannot annul a 
marriage after the death of one 
party, as it baſtardizes the iſſue: 


but may puniſh the other for in- 


Ceſk or fornication, Page 245 
Sentence in Eccleſiaſtical court for 
fornication, &c. in a criminal way, 
is not evidehce againſt the iſſue; 
but otherwiſe on the point of 
marriage, and of no colluſion. 76. 
See Adminiſtrators, Church⸗Rates, 
Anteſt. | | 


Creditors. 


Creditor under an execution, muſt 


elect to proceed at law, or under 


a commiſſion. 1 


A few creditors may ſue for them- 


ſelves and the reſt; and the ſuit a- 
bates not by the death of one. 313 
Wills are conſtrued for the benefit 
of creditors to charge real eſtate 
| {though not expreſsly mentioned) 
by implication on general words : 


but that implication may be after- | 
ward deſtroyed. 313 


There is a diſtinction between cre- 
ditors and legatees ; 
having a right to the benefit of 

adminiſtration bonds. 368 


See Wankritptcy, Convepantes, Coppheld, 
Debts, Illue, Legacy, Marriage, Pin⸗ 


Money, | 
| then aged ſeventy two, in the 


Curacy, s 


A perpetual curacy or chapel, is from | 
having parochial rights and pri-| 
vileges, and the inhabitants right| 
to ſervice, baptiſm, &c. and the| 


curate's rights and dues, as ſmall 


creditors not| 


| 


| 


| 


_ curate to eſtabliſh his right : but 
not an information in the name of 
the Attorney General, unleſs for 
_ charities, as. EO of vi- 
Carages are. 426 
Chapels of eaſe have not parochial 
| rights ; but are merely ad libitum. 
427 
Aitgmeatations of vicarages conti- 
nued = _ 1 ſtat. 29 Car. 2. 
428 
On the: union of pariſhes, one is 
frequently the pariſh church; the 
leſs as a parochial chapel, not 
as a chapel of eaſe. 1b. 


A perpetual curacy is not removeable 


at will. 


„„ 429 
See Prelentation. | | 


_ Cuſtom. 


Cuſtom or vali ould on the face, 


not ſent to trial. 302 
Cuſtoms ariſe by grant or agreement. 
303 


See Ceppbolb, Poregages. | 


Cuſtom of London, 


A freeman on the ſame day with his. 
will, by deed aſſigns part of his 
perſonal eſtate in truſt to the ſe- 

parate uſe of his daughter; he was 


gout, and died in two days: the 
daughter had been married with- 
out conſent, but he was reconciled. 
It is a teſtamentary diſpoſition, in 
fraud of the cuſtom, and may be 
diſputed by the daughter's s huſ- 
band. "=. SOT 
Where the wife of a freeman is com- 
* pounded 
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pounded with, her third accrues to 
the whole eſtate, and the is con- 

ſidered as dead. Page 592 
A ſettlement to the ſeparate uſe of a 
freeman's daughter, is an advance- 


ment as between the children, and | 


ſhall be brought into hotchpot : 

but her huſband may be relieved 
againſt it if -he does not acquieſce, 
16. 


ment. 


A freeman's widow acquieſeing un- | 


der his will, is bound. 
A freeman may in his laſt- ilineſs lay 


out his perſonal eſtate in land; but 
the cuſtom goes on a contrary ſup- 


poſition. ib. 
A freeman may on his death bed by 


act give away any part of his per- 


| 
yet muſt make a reaſonable ſettle- | 


muſt be according to the extended 
value, and the Jands delivered by 
Sheriff to plaintiff, Page 589 
No relief in this court according to 
the real value but on paying inte- 


reſt. 16. 


See Allets, Bankruptcy, Deviſe kor Pap⸗ 
ment of Debts, Satisfaction. 


Decree. 


5 Decree by conſent. not ſet aſide. 488. 


Decree not figned and inrolled can- 


ſonal eſtate if he reſerves no power | 


over it: but there muſt be the 
cleareſt evidence of enjoyment. 
under it, or that it is not a teſta- 
- mentary act in rand of the cuſ- 


tom. 594 


Debts. 


Tenant for life aſſigns rents and di- 


vidends for twenty-one years, in 
truſt to pay a debt by inſtalments, 
and if he died before payment, 
that the arrears due at and after 
| ſhould be ſo applied: this is a ſpe- 
cifick lien on the arrears for that 
debt, and they are not part of the 
general aſſets. 


Debts follow the perſon of the cre- 


ditor, not of the debtor. 5 
On mutual demands, the balance 
only is to be deducted. 587 

The judgment againſt an heir, or 
heir and deviſee jointly, on a de- 


viſe void by 3 & 4 M. & M. c. 14. 1 


not be pleaded. 577 
Caveat to ſtop inrollment for 40 4 . 
7 
| See Evidence. 
Deeds. 


The ſame conſtruction on a deed and 
will. 121 
A deed in conſideration of love and 
affection, is good without livery, 
as a covenant to ſtand ſeized. 255 


Deeds entered into by fraud and 


impoſition, relieved againſt. 627 


See Bankruptcy, Evidence, Intereſt, 
Voluntary Deeds, Uſe 


Defendant. 


One defendant may proſecute a de- 
cree againſt another; as where 
co-obligor pays for principal. 622 


5 |Co-defendant may read evidence 
proved for plaintiff. 623 
Demurter. 


There is no ſaving wy — * on a de- 
murrer. — 110 


De- 
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Demurrer can be only to what ap- 
pears on the face of the bill; elfe 
it is a ſpeaking demurrer, 

Page 245 

Demurrer muſt abide by the bill. 

547 


On the . of a will, de- 


murter may be over- ruled with- 
out prejudice ; but unleſs on the| 


face of the bill, there is no title 
in the plaintiff, demurrer may be 
allowed, , 247 
Demurrer for want of parties allow- 


ed. 312 


Demurrer to injunction to Manda- 


mus, allowed: ſo to indictment, 
information or prohibition. 296 
Demurter to diſcovery of a conſpi- 
racy in ſetting up a baſtard, over- 
ruled. | 50 
Particulars demurced to, ſhould be 


diſtinguiſhed, 451 
See Cenfts, Portgage, Plea, 


Depolitions. 


Depoſition of one defendant not read 
for another, as being concerned in 


- Intereſt, and as a decree might be 


_ againſt him. 


ver read; if to credit only, may 
be read, and left to the conſidera- 
tion of the court. 22 
Depoſition of co-defendant read, 
where there was no material evi- 
dence againſt him, and no decree 
221 

Defendant by examining witneſſes, 
has judged himſelf intereſted: yet 


the depoſitions may be read if there 


is colluſion with the plaintiff. 224 
Depoſitions in a croſs cauſe, read on 
the account, though the bill was 
diſmiſſed. 579 


See Evidence, Witneſs, - 


219 
On objection to competency it is ne- 


Diepoſitions de bene eſe. 
Depoſitions de bene gſe publiſhed, 


where no examination in chief can 
be. | Page 32; 

W here it is morally impoſlible to ex- 
amine in chief, depoſitions de bene 
eſſe may be publiſhed, 336 
Depoſitions de bene eſſe, where wit- 
neſſes are dead, and no opportu- 
nity to examine in chief, though 
after great length of time, pub- 
liſhed ; but without prejudice to 
exception at the hearing. 496 
Iſſue was never joined; and deten- 
dant acquieſced as well as plain- 
tiff, in not applying to diſmiſs. 
497 

_Devile, 

Deviſe of real and perſonal to the 
firſt ſon of A. when he ſhall at- 


tain twenty-one: the profits of 
the perſonal accummulate. As to 


the real it is a good executory de- 


viſe; but the meſne profits deſcend 
to the heir at law. $21 
Deviſe of all my eſtate at A. is not 
ſo local as not to comprehend the 
intereſt in the thing as well as the 
lands. 614 


See Furniture, Satisfaction. Reſiduary Be⸗ 
queſt. Ueſted Intereſt, Woy 8, ee 
ger Children. 


Devile foz the Payment of Debts, 


Deviſe that all debts ſhould be firſt 
paid and ſatisfied: cuſtomary 
lands ſurrendered in truſt for ſe- 
veral, and for the uſe of ſuch 
as teſtator ſhould appoint, and de- 
viſed in diſtinct parts from the 

reſt, are ſubject to debts ; the firſt - 
diſpoſition running over all, 271 
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The moſt liberal conſtruction of wills 
is to be made for creditors. 
Page 272 


A charge * the will 2 the whole| 


real eftate, in aid of the perſonal, 
for debts and legacies, is not re- 
ſtrained by ſubſequent deviſe of a 
particular part for that intent, 
without negative words for that 
purpoſe. 568 


Leſſor covenants for quiet enjoyment, 


and deviſes in truſt to pay debts; 
leſſee evicted recovers againſt ex- 
ecutors, and aſſigns the judgment: 
it is a debt by ſpecialty, and the 
_ affignee is intitled to intereſt. 588 
Oa a general charge by will to pay 
debts, er contract debts, carry 
not intereſt. 588 
Deviſe in truſt to pay debts is out of 
the ſtatute of traudulent deviſes. 
590 
Truſtees to pay debts may fairly raiſe 
by fale, on mortgage, without 
waiting for a decree. 590 


See Legacy. 
Diſcovery. 


Plaintiff is intitled to the diſcovery 
of facts material to the merits, 


for want or in aid of proof, or to 


ſubſtantiate his proceedings. 492 
Diſtreſs. 
Diſtreſs, its nature and effects. 294 
Diſtreſs, no ſatisfaction. 295 


Where an inn-keeper acquires a pro- 


Pay in a diſtreſs. * 


i 


here, and adminiſtration here, - 
with debts or choſe in action due in 
Scotland; they are diſtributable as 
the reſt of his perfonal eſtate, 
Page 3; 

So if in other foreign countries. 
Aunt of inteſtate, where no brother 
or ſiſter, takes equally with ne- 
phew and nieces, under the ſtatute 
of diſtribution, being equally in 
the third degree. 213 
On the ſtatute of diſtribution, the 
rule of degrees of blood, is taken 
from the civil law. 214 
Grandmother takes beſore the aunt, 
being in the ſecond degree; great 
grand-mother equally with the 
aunt in the third degree. 215 


Where there is no brother or ſiſter - 


of the inteſtate, nephews take per 
capita; otherwiſe ber flirpes. 215 
Near relations in a will, are ſuch as 
are within the ſtatute of diſtribu- 
tion. 527 


See Power, 


Donatio Mortis Cauſa. 


Delivery is neceſſary to donation 
mortis cauſa ; and the delivery of 
receipts for South Sea annuities is 
not ſufficient, though ftrong evi- 
| dence of the intent. 431 


The nature of a donation mortis 


cauſa. 439 


Dower, 
See Copyhold, Legacies. 


See Prerogative. | 
__ Diſtribution. 
Eogliſh ſubject refiding and * 


Election. 
On —_—— the two fathers agree 
| to 


Vor. II. 
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to ſettle lands. One does ſo; the 
other gives a bond of 600 J. with 
1200 J. penalty if he does not. 

He has not an election afterward 

to forfeit the 600 7, or ſettle; the 

ſettlement being the primary 

agreement, and the 600 J. only 

a Fel on farther ſecurity. 

Page 528 


Eftates * Lite. 
Expreſs e 


by implication, unleſs neceſſary, 
as tõ preſerve the intent for the 
line in ſucceſſion. 182 
Eſtate for life by implicarion, as on 


| deviſe to the heir after the death of | 


another, depends on the intent by 
circumſtances. 280 
Eſtate Tail. 


To ſhew a cuſtomary eſtate tai], it is 
neceſſary to ſhew remainders over, 


or long enjoyment, fo as to exclude 


a fee ſimple conditional. 601 
Feme covert by will purſuant to a 

Nane, leaves her huſband © all 
the profits and revenues of my 
eſtates of A. and B. for life; 
and after his death my ſaid of 
rates to my children, if I ſhould 
leave. any to ſurvive me; but 
if I ſhould leave no ſuch child 
or children, | 
ſuch, the ſaid eſtates to 7. H. 
making him ſole heir in default 
of iſſue, and after the death of 
my huſband.” The children 
take an eſtate tail, not fee ſimple, 

and the remainder to J. H. is good; 

not a contingent, executory limita- 
tion on her dying without ifſue 
living at. her death, but a general 
dying without iſſue. 610 


9 
ec 
40 
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cc 

ry 
44 


| 


eſtate for life not lech 


nor the iſſue of 


| 


1 © Evidence, 


One cannot make evidence for him- 
ſelf. Page 42 
Shop-books in teſtator' $ hand, no 
evidence. | 
Entries by ſervants allowed after hate 
death, . 55 
A man's own entry in a book of ac- 
counts, is allowed as evidence on 
inquiry before the Maſter, where 
all papers, &c. are to be produced, 5 
not as evidence of the demand, 
but as a claim in his life. 54 
Letters or books of agent or ſervant, 
if dead, allowed. 1 
Where the rule of law and equity as 
to evidence, is the ſame; and 
where they differ. 222 
At law a plaintiff cannot examine a 
defendant, as a plaintiff in equity 
may, if there is no material evi- 
dence againſt that defendant, and 
he is not intereſted. * 
Decree where the preſent plaintiff 
and defendants were parties, read 
as evidence, n not concluſive. 
8 
So of depoſitiohid' in that SPS BF 
the bill and decree was for the 
performance of truſts ſettling the 
rietits of all 9o 
On the loſs of a deed, the ſame rule 
of evidence is admitted here as at 
law. | ib. 233 
The loſs can only be made out by 
circumſtances, the deſtruction of a 
deed by affidavit. ib. 
Where a cauſe ſtands over to make 
or add new defendants, and on a- 
mendment publication is open, | 
it ſeems that all the parties may 
enter into a new examination ; 
and that a new examination of a 
defendant to the original bill, may 
be read againſt another defendant, 
| "> 524 
Tou 


1 


Principal Matters. 


' You cannot by a croſs-bill queſtion | 
What is admitted by anſwer ; but 


muſt Prove. to amend arlfiver. | 


Page 537 


Evidence of tan particeps | 


Fraudis and intereſted, not allow- 
"00: 629 
If only as attorney and truſtee, it 
goes to his credit only. 629 


See Bonds, Court of Chancery, Deken⸗ 
dant, Depoliticns, Tithes. 


Exceptions. 


Exceptions muſt be founded on ob- 
jections; ſave to the matter varied. 


3% 


See Bankrupty. | 


Exchequer Chamber. 
Error in Exchequer Chamber 298 


Where the party dies, the new writ | 
not there. 298 


One executor, a ſpecific and reſidaary 


legatee, dies in teſtator's life: it 
goes not to next of kin, but lapſes 
to the other executor, having no 


legacy, but a real eſtate in fee de- | 


viſed to his wife. 166 
Executor as ſuch, takes what is not 
given away, unleſs a contrary intent | 
is ſhewn. | 166 
Pecuniary legacy excludes him, un- 
leſs mourning. ; 
Naked power to executors to ſell and 
© convey. 
Executor not exhibiting an | inventory, 


and having without difficulty paid | 


all legacies but one; evidence of 


A TABLE of the 


| One executor may apply in 2 


1661 


179 


aſſſets for that, 194 | 


** 


An inventory is not concluſive to an 
executor, on variation of circum- 
ſtances. Page 194 

Legatee paid voluntarily by executor 
is not obliged to refund to the reſt, 
unleſs executor becomes inſolvent. 

194 

Each executor has the intire con- 
troul of teſtator's perſonal eſtate; 
may releaſe, pay, or transfer with- 
out the other. So of one admi- 
niſtrator, though formerly queſ- 
tioned. 205 


tion of his own demand, if with- 
out fraud, 267 


See Account, Allets, Allignee, Illue, Sa- 
Cm | 


Exhibits. 


Exhibits found forged cannot after- 


ward be ſaid to be immaterial, nor 
will the court go into other evi- 


dence, the verdict being deciſive. 


579 
Exhibits viva voce cannot be read, 


where there is a right to croſs exa- 


mine. 479 
Expoſition of Wows. 
See Mods. | 
Extent. 

Nature of an extent. 295 


Extent teſted the 226 of aſſignment, 


preferred. 295 
Fattozs. 

Factor or correſpondent pretending 

2 to 
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to inſure as directed, charged as 
the inſurer: not ſo of an agent 
employed by him. Page 2 239 
Factor to whom goods are conſigned, 
has a legal property or power, and 
may ſell, and the principal is only 
2 general creditor : but if un- 
changed he has a lien on them, 
or upon notes taken for them. 
585 
See Bankruptey, Brokers. 


Fee Simple. 


A fin fimple may have a double aſ- 
pect, and not be a remainder 
mounted on a fee. 613 


Feme Covert. 


Wife muſt conſent or elect in court. 
If abroad, per ſons muſt be impow 


ered to examine her ſeparately 
thereto. 60 
Will by a feme covert good, with the 

aſſent of her huſband. 7.6 
Feme covert ny execute a power. 
191 
A writing in the nature of a will by a 
feme covert under a power, is not a 
proper will, and the appointees take 
under the power coupled with the. 
writing, 612 


Yet it has the effect of a will to three 


intents ; the words have the ſame. 
liberal conſtruction ; 
latory until teſtator's death, whom 

intee muſt ſurvive, and can 
take only from teſtator's death. 


ib. 
See Annuicy, Waronand . phold, 
Cuſtom of London, Eſtates Tail, Lap- 


ſed Legacy, Paraphernalia, Pin-Poney, 5 


- Prochetn Amy. 
See Court of Chancery, | 


] Otherwiſe of feoffment on livery. 26. 
Non claim on a void fine of no 


Mortgagee is not barred by a fine by 


it is ambu- 


. 


F ine. 


Fine by perſons in poſiefiion, and 
non claim thereon, the legal eſtate 
being in truſtee, barr:d not an e- 
quitable charge under the deed of 
truſt, though after great length of 
time. Page 470 a 
Fine by tenant at will is void; 


diſſeiſin. 1 t 


effect. 482 


[On fine by tenant for life, e 


need not enter until five years after 

his death. . 
Where a fine is no bar in equity, 

though a bar in law. 16, 
10. 


mortgagor in ana 


' Fozeign Courts: 


Commiſſion granted to examine at 
Paris, as to the extent of juriſ- 
diction of a court erected there, 
and the nature and effect of the 
ſentence and proceedings: but not 
as to the original conſtitution of it. 


559 
Forgery. | 
See Ulurp. 
Frauds. | 
Diſtindion between actual and pre- 
ſumed fraud : the latter left to 
law. | 52 
Four a of fraud. 155 


Fur⸗ 
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Furniture. 1 
China paſs under . unleſs 
on Forum by a ſhopkeeper. _ | 
| Page 430 
 Gnardianthip; 


On deviſe of guardianſhip, parol evi- 


dence of the father's intent as to 
education, admitted. 56] 
Guardian ſettlipg accounts as ſoon 
as the infant came of age, and re- 
taining a e it was ſet aſide. | 

| — 259 

If there is no teſtamentary guardian | 
or mother, an infant having ſoc- 
cage land, may chuſe a guardian 
at twelve; if a female; at four- 
teen if a male: and is frequently 
done on citcuit if no reaſonable 


;abjeftiog. 537 
See 1e cad 
— . — 
Heir. 5 | 
Where an heir is not put to election. 
14 


Heir af or by: iſto,” not diſ- 
inberited by implication. 165 


An heir muſt recover at law againſt] 
55 e 


, eie | 
The heir need not be party to a bill 


by deviſe to redeem. 


See Bonds, Z Debes, Receiver, 


Heir Looms. 


tures and ornaments. | 
As occaſions ſhall require, will take in 


property of the firſt taker tenant 
in tail, Page 12s 
Every thing elſe at my bouſe, means of 
the ſame kind, proper to go with 
the houſe as heir- looms, v2, fix- 


279 
 provilions for man and horſe there. 
280 
Homage. 


Homage is not knight-ſervice, where 


A. 


431] 


any other is reſerved. 441 
Hoſpitals, 
| Idfotcy, 
A commiſſion denied n the 


party was of a very weak "vader. 
ſtanding. | 407 


{Finding perſons idiots for ſo many 


years, is good. 408 


Inceſt. 
inceſt is conuſable in the Eccleſiaſ- 


tical court, as to legality of mar- 
riage and puniſhment, 245 


- Indixment, 


See Demurr:r, 


Infants. _. 


l inheritance not bound by 


Books are not dei Betbt but the 


Vo. II. 


23 
In- 


the act of the court. 
8 R 
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Infants may be bougd if conuſant of 


their right: as where tenant in 
tail aged nineteen, 

mortgage of the eſtate. 

On a 
ſhould reſide, the infant's inclina- 
tion is of weight, where there is 


Page 212 


no imputation. 378| 
This court may give extra- judicial 
directions for an infant: or on a] 


ſtranger's application and under- 
taking to pay coſts. 4384 


Sce Guardianſhip, Pzochein Amy, Trultee, 


Inkormation. 


See Demurrer. 


Injuntfon. 


one cannot be applied for of courſe, 
on an amended or ſupplemental | 
bill. 19 


time to anſwer. 20 


Perpetual injunction on decree for the 
performance of truſts. go. 
After appearance, no ſpecial injunc- 
tion can be moved without notice. 


112 


Injunction until hearing, to action 
by bankrupt againſt his afſignees. 


5 
Injunction to ſtiy voildick, muſt be 


on ſtopping antient lights by pre- 


ſcription, or on agreement. TS 


Injunction not granted before anſwer 
in a ſpecial caſe on a particular 
right: otherwiſe in a plain caſe of 
waſte or nuſance. 453 


ingroſſes a 


queſtion with whom an infant | 


Iajunction to re- erect a om de- | 
ie 93 


| 


A bill by a miei debtor . an 
injunction being diſmiſſed, the bail 
cannot bring another taking up the 
ſame ä unleſs for colluſion. 

Page 630 


Fee Demurrer; Parkes Petty Cuſtoms, 


Inſurance. 
See Factor. 


Intereſt. 


[Intereſt if generally decreed, is to 
but ſtill by 


be conſtrued legal : 
the nature of the fund, and if 
out of land or money, is confi- 
dered as land and reduced to 4 per 
, | 2 


9 8 

1 ON 5 Truſt term by 65 for debts and 
Injunction on praying time to anſwer, 
if diflolved on the merits, a new | 


legacies; fimple contracts carry 
not intereſt. 80 if by will, other- 
wiſe if by deed in nature of a ſpe- 
cCliality. 363 


Scrivener, &c. is ona to place out 
Irregularity in obtaining an injunc- | 
tion, not waved by applying for | 


money received, for which he gives 
a note; and is not diſcharged from 
intereſt, unleſs the ſecurity and 
intereſt are accepted by the em- 


_ ployer. 365 


Deviſe of arrears of intereſt ; arrears 


of annuity paſs, 430 
Intereſt is not commonly reſerved 
under general directions, unleſs af- 
ter trial at law. 470 
Intereſt from what time; when it 
became a duty it was decreed. 
25 487 

iterelt ordered from a year after teſ- 
tator's death: if ſpecific, from the 
death. 563 


Ses Annuity, Appoztionment, Fonds, Coſts, 
Deviſe for Payment of Debts, Joincure, | 


Poztgage, Poztions, 
Jnter- 


553 
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Joint⸗tenancy. 


See Tenants in common. 


Jointure. 


Jointreſs muſt produce the deed to 
the heir, confirming her jointure. 
. „ Page 450 
Power to huſband to make a jointure 
not exceeding the clear yearly va- 
lue of 100 /. for every 1000 J. por- 
tion: part of the portion is limi- 
ted, the intereſt to the huſband 


for life, then to increaſe the for- 


tunes of younger children; if 
none, than to the ſurvivor of the 
huſband or wife: this conſidered as 
received by him, as ſettled fairly 
for the family, and for his benefit, 

and within the intent of the power. 
| TO 
Clear muſt be as at the time of making 

the jointure, and not during its 
continuance ; which would make 

theſe powers fluctuating. tb, 
Clear means free from charges uſu- 
ally allowed between buyer and 
ſeller, and by courſe of the coun- 


try borne by the tenant z but ſub- | 


ject to land- tax, and thoſe borne by 
the landlord, ED, 1b. 
Jointure not varied from alteration of 
the land- tax 502 

Deficiency of a jointure in purſuance 
of a power, made up in equity. 
3 595 
Intereſt is not allowed for arrears of 
a jointure, unleſs a ſpecial caſe is 
made. 


662 


On an offer to confirm a jointure, | 


widow is not obliged to diſcover 
by the anſwer until the act is done. 


| Page 662 
See Court Eccleſtaſtical Settlements after 
Marriage. 
Iſſue. 


Dying without iſſue as to perſonal 
eſtate, is conſtrued in the vulgar 
ſenſe, to preſerve the limitation 
over. 183 

Iſſue, creditors of teſtator under mar- 
riage articles, cannot purſue in 
equity as ſpecific aſſets, the fund 


aſſigned by executor to a creditor of 


his own for valuable conſideration, 
without fraud, and where no lien. 
1 269 


Jurisdiction. 


Plea to the juriſdiction of a general 
court, muſt ſhew where it is; not 
ſo of an inferior court. 357 

Plea to juriſdiction is over-ruled 77: 
loro, as a demurrer covering too 
much, ry 1b. 


KRindzed, Degrees of. 
See Diſtribution. 


* 


* 


6 


Leaſes, and Covenants therein. 


Leaſe for years by deed in truſt for 
huſband and wife, and on the 
death of ſurvivor, the truſtees to 
aſſign to the eldeſt ſon ; for want 


of iſſue of ſuch ſon to aſſign to 
| | daugh- 


A TABL E of the Principal Matters. 


daughters. If no ſon or iſſue of 
ſon is alive at the death of ſurvivor, 
the remainder to the daughters 1s 
good; the whole not veſted in a. 


; ſon, who bad been born but died 


Page 


in the life of the mother. 
| 118 


See Limitations, Remainders. 


Legacy and Legatees. 


Legacy in lieu of things expreſſed, | 


not to exclude from others. 33 
Money legacy to next of kin, as well 
as to executors, prevents them not 
from claiming the refidue ; though 
ſuch legacy was but one ſhilling. 


162 


Pecuniary n abate in proportion, 


notwithſtanding a direction in the 


firſt place on time of payment: 
but it may be otherwiſe on a ſtrong | 
or if it is a purchaſe of | 


intent, 
dower, and the wife is intitled to 
her wer. | 20 
Legacy of 400 J. Eaſt India bonds: 
only one found at teſtator's death: 


this is not a ſpeciſic legacy, but of 


quantity, and ſupplied out of the 
reſidue. 502 
A. in his will recites the amount of a 
debt due from him, and orders it 


to be paid, and gives a legacy to 


the creditor, who may claim that 
and alſo diſpute the calculation of 
the debt by the teſtator, whoſe; 
intent was to pay the whole and 
give the legacy beſide, 


See Amu'ty, Coat ugent Legacy, Credi⸗ : 
Executezs, Kendra Kequeſ, | 


tors, 
Ne | 


| Legacy Lapſed. 


1 


677 


life, and afterward to be diſtributed 
among his children, as ſhe by deed, 
will, or inſtrument in the nature of 
a will ſhould appoint: not veſted 
in children dying in her life, ſhe 
appointing by will though a Heme 
covert at the time. Page 61 


be T eſtator gives his perſonal eſtate in 


fifths, and appoints A. heir to 


E whatever part of his eſtate ſhould 


be unappropriated by his will: one 
of the five was dead at the making 
of the will, It goes to A. Re- 
ſiduary clauſes take in every thing 
not mentioned or not effectually 
given. | „ 285 
Difference as to real and perſonal 
eltate. 286 


See © odicil, Executoꝛs. 


| Legacy veſted. 
Intereſt ; is evidence of veſting i in hs 
„Satory caſes. 263 
Limitation. 
Limitation over, favoured, 121 


Limitations deveſt to anſwer occaſions 
and intent, 3288 
e eſtate limitation not enlarged 
by implication. 
Deviſe of real and perſonal, in = 
for A. for life, afterward to 
B. for life, and afterward Fro 
the heirs of his body ; afterward 
for the other ſons of A. ſucceſſive- 
ly in tail, taking the teſtator's 
name; then for the daughters in 
tail, and ſor want of ſuch iſſue to 
convey to C. in fee. B. is intitled 
to a conveyance in tail of the real, 


1 ; and to the abſolute property of 
Deviſe of 30,0007. to his wife for 


The intent being 


the perſonal. 
| A 
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29 


at leaſt doubtful, the legal opera- 
tion of the words cannot be taken 
away: and as to the perſonal it 
veſts abſolutely by this limitation, 
whether ſo intended or not. Page 

| : 640 
A leaſe for three lives to A. her ex- 
excutors, &c A. afligns all right 
to the uſe of B. for life, and af-| 
terward to his iſſue ; and for want 
of ſuch iflue, to the uſe of A. her 
executors, Sc. The whole velts 
ia B. and iſſue means children; 
and A. 's executor who is a ſpecial 


ö 


occupant cannot claim againſt it.. 


hs 


Lunatic, 


A ſum deviſed to be laid out in lands 
in England in truſt for A. remain- 
ders over, is by act of parliament 
ſecured on A.'s eſtate in Scotland 
during his minority. A. attains 
his age, and becomes lunatic: it 
may be called in and laid out pur- 
ſuant to the truſt. It is to be con- 
ſidered as an eſtate in England, 
and a proportion to be ſettled for 
his maintenance and debts, be- 
tween his eſtates in England and 
Scotland, Another ſum in the Ex- 
chequer in England, ariſing from 
the ſale of heritable juriſdiction in 
Scotland, conſidered as real eſtate in 
Scotland. 381 
Commiſſion iſſued to enquire of "he 
lunacy of one beyond ſea, directed 
where the manſion and great part 
of the eſtate lay. 40 
Commiſſioners and jury have a right 
to inſpect the perſon, 405 
Coſts decreed if not produced. 1b. 
II. 


The ſecurity changed, 


The common RE of theſe orders 


not of neceſſity to be obſerved in 
all caſes. Page 405 
The old was by writs to eſcheator cr 
ſheriff, the modern is by commiſ- 
ſion. 1b. 
The bond delivered up, and leſs ſe- 
curity given on circumſtances. 
673 

on giving 
greater; but this not encouraged, 
as if he recovers, he may have no 
remedy on a concealment. 674 


See Jdtotcy, 


The iſle of Man is by a private act of 


parliament made unalienable a- 
gainſt heirs general on failure of 
iſſue male. 337 
Statutes of wills, and de donis do not 
extend thereto. 338 
The iſle of Man is part of the crown, 
not the realm of England; being 
grantable under the Great Seal. 
0 
The laws of England extend 8 
thereto unleſs named: is is not 
alienable without licence, unleſs 
| for chattel intereſt. 350 


Mandamug. 


Mandamus is not a writ remedial: the 
court of King's Bench has a great 
latitude therein. 398 


See De murrer. 


88 Mar⸗ 


Market. 


| Injunction againſt the uſe of a . 4 


_ refuſed. 
Remedy at law. 


Jaw 1s e — 


Page 414 
716. 


Marriage. 


A jury are the proper judges of the 
fact of a marriage denied by an- 
ſwer; and always lean to ſupport it 

for a Juſt creditor when the debt is 
in the name of the huſband and 


wife, during cohabitation: if after, 
doubtful, | 269 
See Bonds, Court Tcclefiatical, n 
Deed. 
Marriage Articles. 


Marriage articles are not decreed in 


ſtrict ſettlement where by a diffe- 


rence in the penning, the parties 
intended to leave part in the father's 


power. | 
See Satiskaction, Mozds. 


Mattet and Servant. 


Apprentice not obliged to ſerve an 
executor for the remainder of the 
term. 35 


Melius Inquirendum. 


Melius inquirendum may iſſue on ſur- 
miſe, contrary to the firſt finding. 


544 
Melius inquirendum may be iſſued for 


the King on a proper ſurmiſe, or 
555 


pregnant matter. 


If after the title at 
Modus of 4 per acre marſh land, 


358 
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Merchants. 
See * Evidente. 


Modus. 


except when ſown with corn or 


| Planted with hops, not determined 


without trial. 


Page 506 


Modus to bind ſucceflor muſt be 


- eſtabliſhed on proof, and on the 
meer right. 
Modus too rank, too high, or too 
near the value of the tithe; not 
allowed : but there is a difference 
where for land or a particular pro- 
duct. 514 
The former practice in the court of 

_ Exchequer, of directing an iſſue as 

to a modus firſt, is now altered, but 

not in every caſe. 679 


Money. 
Sterling means Engliſh currency. 283 


Poztgages. 


If defeaſance to a mortgage is taken 


away, and not executed as inten- 
ded ; it is not within the ſtatute of 
frauds. 1 
Mortgage coming into equity, not re- 
ferred to law, as it muſt finally 
come round again. 266 
Mortgage of ſhips at ſea. 272. 
Equity of redemption will follow the 
cuſtom as to the legal eſtate in 
deſcent, whether it be the general 
law of the land, or the law of the 
place. 
Whether there can be an eſcheat of 
equity of redemption or truſt, not 
yet determined. 
If ſtrict tender is not made by mort- 


agar, ä is not Ropped. 372 
Deed 


513 


304 


„ 


A TABLE of the 


Principal Matters. 


Eo Deed of appointment of lands in 


Middleſex purſuant to a power in| 
a former, poſtponed to a mort- 
gage ſublequent to, but regiſtered 


before it. | Page 413 
Mortgagee may protect himſelf from 
diſcovering his ane deed if he 
_ denies notice. 450 
But ſpecial charges are to be denied 
as well as notice in general. 1b. 
Puiſny incumbrancer may, pendente 
lite, take in the firſt, and gain a 
preference to a ſecond, by tacking 


the firſt to the third: but not if 


done after a decree, and direction 
to ſettle the priorities ; 
would open a door to collufion 
between creditors. 571 
Truſtee in poſſeſſion becoming inſol- 
vent, mortgagee may ſay the land 
has born its burden, and is not 
affected: otherwiſe as to the 
owner of the equity of redemp- 


tion; who is not however put to 


election by a legacy received by 
the ſaid truſtee and never paid to 
1 603 
A prior mortgagee may tack a ſub- 


_ ſequent judgment; not e contra. 
662 


lntereſt on a- mortgage is not ſtopped, | 


but on proper tender, and notice. 
678 


Not upon propoſals to deduct upon 


an open account on the other 
fide. | 16. 


Mortgagee may bring an ejectment 


and toreclole. 15. 


Name. 


Deviſe to H. for life and no longer, 


taking the name of R. and to — 


for that 


ſon as he ſhould have, taking the 
name; for default of ſuch iſſue 
over: is an eſtate tail male in H. 
= Page 225 


New Trial. 


New trial is granted upon new evi- 
dence, where the conſcience of 
the court was not ſatisfied, al- 
though the judge certified in fa- 

vour of the verdict, and where it 
would not be granted in a court 
of law, which is ſtricter and will 
not grant it to introduce new, or 
anſwers to, evidence. 853 

New trials are of modern introduc- 
tion, and to avoid difficulties in 
attaint. | 7b, 

They are granted here in caſes of in- 
heritance or of value, or where 
the court was not ſatisfied, parti- 
cularly on forgery. ib. 


Notice. 


Notice to an agent placing out mo- 
ney on a mortgage, of a prior 
judgment, ſhall affect the em- 
ployer. 370 

No conſtructive notice from title 

deeds, Sc. to be laid before a 

counſel or attorney, or any thing 

that could not be ſuppoſed to 
make an impreſſion on the me- 
mory. ib. 

A ſecond mortgagee with notice of 
a former, but without notice of 


a a truſt charge antecedent to both, 


of which the firſt mortgagee had 
notice, muſt take ſubject to that 
demand, 485 


See Bankruptcy, 


Order, 


3 4 em —U—, 1 


Order on petition not diſcha. ved on 


No paraphernalia allowed where the 
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Order. 


motion, unleſs ex parte. Page 113 


— ; 


Papiſts. 
See Plea, 


|  Paraphernatia, 


huſband dies indebted ; but the 


court will let the wife in on other | 


funds, if any. 54 
Parol Cvidence. 


Parol evidence | is allowed where a: 


hard agreement, or where in part 


executed, 299 
Parol evidence on one fide, may be 


called for by the other. 3311 


So at law, though to prove matter 
in writing. 16. 
On mercantile contracts, the evi- 
-dence of merchants is allowed. 


15. 
see Agreements, Bonds, Guardia:.ſhip, 
Part nerchip. 


Articles of partnerſhip in trade 


ſubſiſt not for the benefit of ex- 


ecutors, unleſs ſo provided. 33 
One partner, notwithſtanding a tem- 
pPorary diſorder, conſidered as * 


ner. 5 
Judgment in action againſt a ſurvi- 


ving partner, remains a partner- N 


ſhip debt ſtill. 205 
On decreeing performance of agree- 
ment to let into a trade, an ac- 


count back of the profits will not 


be decreed : but an infant whoſe 
truſt money is laid out in trade, 
has an option. Page 630 


\Perpetulty. 


| Perſonal aſſets are not to be given 


in perpetuity to heirs of the body ; 
and the remainder over is void. 
| | 181 


Petty Cuſtoms. 


Injunction to ſtay trial in actions by 
a corporation for petty cuſtoms 
until anſwer, where defence at 
law may ariſe out of the anſwer, 

3 5 0 

Petty cuſtoms differ from tolls; 
ſeems they cannot be claimed dy 
preſcription even by the crown: 
but _ by grant from the crown. 

FF 0 621 


Pin⸗Money. 
| Wife is a creditor only for one year 8 


arrear of pin- money. 7, 190 
So for her ſeparate eſtate received by 


huſband. 16. 


Pleas. 


Plea of releaſe other than in the plea 


is ſet forth; on the ſubſtance. 
will ſtand for an anſwer. 107 
Pleas containing exception of mat- 
ters after mentioned, over-ruled. 
108 

Defendant may plead to the diſco- 
very of the act cauſing forfeiture 
but not to the diſcovery of the 
eſtate, as whether he is tenant 


for life or not. 108 
Length of time is proper for a plea, 
not for ademurrer. 109 
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A plea to the diſcovery of a mar- 


riage, as it would ſubje& to pu- 


niſhment for inceſt in the Eccle- 
ſiaſtical court though one party 
was dead; allowed. 
Averments are proper to ſupport a 


Pleas ſuggeſt a fact, which is to be 
prove. "As 
Traverſe to be material and iſſuable. 
LTP 2 290 
Proper inducement to traverſe, 26. 


Plea to diſcover whether one from 
whom the defendant purchaſed 


was a papiſt, allowed. 389 
If no final order for forecloſure, it 
is not a good plea. 450 


No ſecond dilatory allowed: but an- 
ſwerer may inſiſt on what was 
over- ruled as a plea. 492 

See Juriſdiction, OY 


Portions. 
Portions are not to be raiſed for the 
repreſentative of a child dying be- 
fore he wanted it, 209 
Portions by will are governed by 
rules from the Civil law or Eccle- 
ſiaſtical court; which are not ap- 
pPulicable to a deed. 262 
The conſtruction of portions is when 
the children want them. 263 
Portion given over on marriage 
without conſent: defendant not 
compelled to diſcover — 
265 
Truſt of ſettlement or articles after 
marriage, to raiſe portions for 
daughters on failure of iſſue male, 
to whom the eſtate was limited in 
tail; decreed to be raiſed after the 
failure, notwithſtanding a general 
releaſe by a daughter, the ſettle- 
ment not being known. 305 
Portions decreed to be raiſed under 
a term in remainder, after an eſtate 
Vor, II. 
2 


| 
| 


Page 243 


tail and power of revocaticn. 
Page 310 
Marriage ſettlement on huſband and 
wife tor life, and truſt term if 
no iſſue male, or if all ſhould die 
without iſſue male before twenty- 
one, to raiſe portions for daugh- 
ters, Sc. A ſon attained twenty- 
one, but died in the father's life- 
time without ifſue male, the por- 
tions are not raiſeable. 331 
Portion on real eſtate carries intereſt 
though not mentioned. 487 
Power to father to raiſe for younger 
children not exceeding 3000 4. if 
no appointment the eſtate char- 
ged with 3000 4. for ſons at twen- 
ty-one, daughters at twenty-one 
or marriage. * 526 
Nothing veſted in the father's life; 
and the repreſentative of one 
who attained twenty-one and be- 
came elder, but died in the fa- 
ther's life, not intitled to a ſhare. 


| * 527 
See Truſts fo2 raiſing Poztions. 


Poſthumous Child. 


The ſtatute of King William preſerves 
the eſtate to a poſthumous child. 
230 


Power; and the Execution thereof. 


| 


Power of revocation and to appoint 
new uſes ; expreſs revocation muſt 
be reſerved, or it 1s executed. 

Naked power · is conſtrued ſtrictly ; 
powers coupled with intereſt, li- 

berally. | 79 

A power without revocation reſerved, 

once executed, not to be revo- 

ked and executed anew. 211 

power defectively executed, is 

good ſo far as warranted, 503 


A 


| See Feme Covert, Jointure, Will, 
| $'T Po 


— 
=. x" — P r 2 


;, ' 1 


In a power to appoint among chil- 
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Power of Appointment. 


eneral power of appointment exe- 
cuted voluntarily, aſſets, though 
to a daughter. Page 9 


Appointee under a power, muſt 


claim alſo according to the nature 


of the inſtrument. | „ & 


Appointee takes under the power, as 
if inſerted therein: but not ſo as 


to take by relation from the cre-| . 


ation of the power, as an affign- 
ment on commiſſion of bankrupt- 
Ny, or in bargain and ſale inrolled. 


78] 


Veſting not fulpended by power of 
appointment. | 20 


ny power to another to appoint for 


younger children, if not executed 
to be equally divided. 367 


dren, each muſt have a part, not 


illuſory, nor reverſionary: but a 


particular intereſt, as for life, may 
be given to one. 640 
Fut not to grandchildren; nor can 
a diſcretion be given to another to 


appoint. 2b. 


But though that would be void, it | 
would not devolve on the court, 


See — Choſe in Acion, Poe Cu⸗ 


which is only where the power is 
well created, but by accident can- 
not be executed by the party. 29. 
Where given to thoſe not capable, 


the other being capable takes the 


whole. wo; 
It cannot be given exempt from the 
debts of appointee. 641 


A power may be good in part, and 
bad in part, and the exceſs only 
is void; where the execution is 
compleat, and the bounds be- 
tween it and the exceſs is clear. 


644 


Sce Legacy Lapſed, Younger Children, | 


| Prerogative, 


The crown or its grantee, on forfel. 
ture, takes the eſtate ſubject to 
all charges binding the party, 
though voluntary, if no fraud; 

but not ſubje& to debts at Jarge ; 

and has the fame equity to be 
| relieved againſt a conveyance, as 


the party had for fraud on him. 


Page 116 
Poſſibility not SRI: over, except 
by the King. | 180 


Diſtreſs for rent by a landlord, may 
be ſeized for the King's debt be- 
fore the ſale. 228 


8 The King's claim by forfeiture, is 


different from that of a debt. 296 
Offices on tenures, if found againſt 
the King, a new inquifition may 
be on the death of the next te- 


nant. 541 
If found not alien, the King is bar- 
red for ever. 7b, 


At common law the ſubje& had pe- 
tion of right; by ſtatute a tra- 
verſe. | 543 

Where the King by prerogative may 

maintain his title, or traverſe that 


of defendant. _ | 545 


Preſentation to a | Benefice: 


Preſentation to a church, or nomi- 
ation to perpetual curacy, may 
be by parol. n 1X 


| Pyrivateers, 


Shares in privateers ſubſcribed by | 
managers aiter a capture ; other 
ſubſcribers excluded. 331 


Prize- 
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Putze Honey. 


Part of a ſhip's crew appoint two to 


be agents: on a bill for account, the 
reſt muſt be parties. Page 312 
Agents muſt ſue in the names of their 
pPrincipals. 313 
Aſſignment of a ſailor's ſhare of 
prize money at great undervalue 


ſet aſide for fraud; but to ſtand| 


as ſecurity for what was really ad- 
vanced : and a ſecond aſſig nee 
ſtood in the ſame place as the firſt, 


517 


Seamen are e conkidered as young heirs. 


518 
See « Catching Eargain, Creditozs, 5 


Pꝛochein Amy. 


The bill for a wife's ſeparate eſtate is 


to be brought by her prochein amy; 
but where with her huſband, 
ment is ordered to truſtee for her. 


452 
Prochein amy is allowed coſts on diſ- 
miſſing infant's bill. wy 


Dꝛohibition. 
See Demurrer. 


Promiſſory Note. 


Promiſſory note fraudulently contri- 
ved, depoſited with the regiſter, 


without trial whether forged or | 


not ; and if not ſued on in a rea- 
ſonable time, to be delivered up. 


14 
Proviſion fo2 Siſters. 


pay-| 


with conſent, otherwiſe not: con- 
ſtrued as if by a father: not ſo if by 
a meer ſtranger, Page 529 


Publication. 


57 motion of courſe allowed to en- 
large time for publication on a croſs 
bill, after the original i is proceeded 
in. 3 36 


Purchaſe. 


The purchaſe of a reverſion not ſet 

aſide for undervalue after the event, 
there being no fraud. 422 
Purchaſer from tenant in tail, with 
notice of agreement by him to re- 
new a leaſe, which the father tenant 
for life had covenanted to renew ; 
is bound to renew. 498 


Receiver, 


A receiver is not to be appointed by 
an heir at law, to turn diviſee out 


of poſſeſſion. 460 


{ Sureties for a receiver not diſcharged 


at their requeſt. 401 


, Application ſhould be made for the 


owner to deliver poſſeſſion to re- 
ceiver ; who cannot diſtrain, 76. 


Regiſter Ae, 
See Poztgage. 


Vemainders. 


Tenant for life remainder to his 


Provißon by a brother for filers un- 
provided for, on their marriage 


ſons in tail, remainder to his ne- 
phew 
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| SAD lets in the nephew imme- 
diately on his agreeing to permit |. 
his uncle's appointee to receive the 
rents for ſo long as the nephew en- 
joyed in his life. The uncle lived 
twelve years and being in debt, 
appoints to his daughter this in- 
tereſt, in part of general aſſets for 
creditors. Page 8 
Remainder of leaſe for years, on a 
general dying without iſſue, is too 
remote. 120 


Otherwiſe, if without ifſue living at 


the death. 2b. 
Perpetuity to be avoided. 1b, 
So a father's taking as repreſentative 
of a child dying young. 


twenty-one or has iſſue to B. and 
the heirs of his body; but if B. 


dies before twenty-one, and with-- 
B. attains twenty- 


out iſſue, over: 
one, and dies without iſſue: an 
eſtate tail veſted in B. at twenty- 
one or on having iſſue, and the 
limitation over is a remainder which 
takes place on the failure of iſſue 
of B. 243 
Double contingency in remainder after 
eſtate tail. 616 
A remainder deviſed is never conſtru- 
eld an executory limitation, 16. 


See Leaſe for Lives, 


Kelcale. 


A general releaſe relates to the parti- 
cular recital, 310 


See Colts. 


Reſidtary Bequeſt. 


Deviſe ef reſidue of eſtate, with per- 
51 
5 


ſonals, reſtrained to perſonal, 


„ 
Deviſe to truſtees in fee, if B. attains | 


Annual value how computed. 
Lands deviſed to a wife, not a ſatiſ- 


| 


But not if real ole was mentioned. 
Page 51 

Ce que trouvera is a good reſiduary be- 
queſt for what ſhall be left, 163 
Deviſe of the reſidue of perſonal to A. 
if he attain twenty-one, means the 
profits to accumulate. 430 
Whether reſiduary legatees paid by 
executor ſhall refund to legatees 
who were not to be paid imme- 


diately. 600 
Revivo, 
On a bill of r revivor, the fleint 


cannot diſpute the decree, though 
_ defendant may. £23 


Satisfaition: 


Deviſe of reſidue of real and Fl . 
nal for life, is not a ſatisfaction 
for a ſum to be laid out in lands in 
fee by articles. 37 

Remedy againſt ſeveral debtors, but 
for one ſatisfaction. 115 

Houſes in Landon, not as farm-houſes, 
a ſatisfaction of a covenant in ac- 
cidents. | 276 


277 


faction or performance of a cove- 
nant in marriage articles that lands 


| ſettled on her were of ſuch va- 


lue; the intent being that ſhe. 
ſhould have them over and above. 
485009 

Caſes of implied ſatisfaction and pre- 
ſumed performance of articles. 411 


A debtor deviſes a much larger le- 


gacy upon condition which by a 
ſubſequent deed it becomes im 
poſſible to perform; by the will 


r S 
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It mock not 1 been a ſatisfac- 
tion, as it was for another purpoſe; 
but being freed from the condition 
by the deed, it is then a ſatisfaction. 
Page 636 
111 is a e rule that a legacy larger 
than, or equal to a debt, is a con- 
. ſtructive ſatisfaction: but any minute 


circumſtance is laid hold of to take 


it out of that; as it muſt be as 
certain as to the duration, and com- 


mencement. 61477 2000 
A legacy to an executor excludes him 


from the undiſpoſed ſurplus ; but is 


not at the ſame time a ſatisfaction 


dor a debt... „„ 
The rule of conſtructive ſatisfaction 


is not carried fo far as to anſwer a 


double purpoſe. „ 1b. 
Scandal. 

Scandal includes impertinence, not 

e Contra, 24 

Nothing relevant is ſcandalous. 76. 


A bill may be referred for ſcandal at 


any time; for impertinence, not 
after anſwer or ſubmitting to an- 


| {wer. | 63 I 
Referring an aaſwer i 18 diſcretionary in 
the Court. | | 10. 
School. 
See C haritp. 
| Settlements. 


In ſettlements ” 


the firſt ano 8 
See Clection. 


. proper to name 


other ſon. 492 


Vo L. II. 


Settlements befoze Marriage. 


On marriage articles gooo J. were ſet- 
tled io truſt for huſband and wife 
for life, and for the eldeſt ſon, 
ſubject to raiſe and pay 5000 J. for 
younger children as the father 
ſhould appoint; and for want of 
appointment at twenty-one z the 


intereſt for maintenance. The- 


mother dies, only one younger 
ſon then, who dies two years old. 
The father cannot claim this o. 
as his repreſentative, it not veſting 
in the children. There are no 
words for veſting, excepting thoſe 
for railing and paying at twenty- 


one. Page 261 
Son not in being cannot take leſs than 
an eſtate tail. 568 


In marriage articles, a limitation to 
the firſt ſon, and to the firſt ſon of 
ſuch firſt ſon; is an eſtate tail to 
the fitſt fon. 26. 


Settlements after Marriage. 


Settlement by a huſband on wife and 
children, on her agreeing with her 


friends privity, to part with her 


contingent intereſt, good againſt 
his creditors. 16 


Huſband obliged to make further pro- 


viſion upon getting his wife's truſt 
eſtate. 17 


New ſettlement by a huſband, in con- 


ſideration of a new portion, if no 
fraud, nor inadequate, is good a- 
gainſt his creditors 18 


Settlement after marriage if a portion 


is paid, is equal to one before, and 
is on good conſideration, 308 
Iſſue are purchaſers under both par- 


ties, and may have the benefit of 


the 
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the TH though the portion is not 
paid. Page 309 


Ship. 


See Trade. 


Solicitoz, 


Solicitors have a lien on the fund, 


407 


Solicitor's bill may be taxed without 
bringing it into court as formerly. 


8 
The judgment n not 3 opened to 


have an account taken. 


452 


Specific Legacy. 


Deviſe of ſtock in ſeveral parcels, is 


ſpecific ; and a deficiency in the 


ſum not made good out of the re- 
ſidue. 563 
Specific legacy if exiſting, the whole 


is to be paid, though nothing is left 
for pecuniary ; but if not exiſting 


is gone. 623 
A debt ſpeifically bequeathed, and 


afterward voluntarily paid in, is no 
ademption of the legacy: if a com- 


pulſory payment, it may or may 
not be an ademption according to 
circumſtances ; for if a particular 
reaſon is given, or if replaced on 


the ſame fund or ſo ordered, it is| 


ib. 


no ademption. 


If the payment is a mixed act by | 


debtor and creditor, it is doubtful. 
But if teſtator makes a a ſubſequent 
diſpoſal of it to another, it is a- 
deemed, 624 


1 


Statute de Donis. 


Lands rial tenements only, within the 
ſtatute de donis. Page 180 

No remainder over of eſtates not 

within that ſtatute, 1b. 


Statute of Limitations. 


The exceptions therein as to mer- 
chants accounts was to prevent 
dividing the account where run- 
ning, part being within the time 
and part before. 400 


See Account. 


Stocks oꝛ Funds. 


| Transfer of ſtock in Change Alley on 


colourable ſale are given way to in 


courts of juſtice. 567 
Suphoena. 
Orders for ſervice diſcretionary. 


23 


Supplicavit, 


Supplicavit. or rule for ſurety of the 
peace, not diſcharged, unleſs on a 
 fallity or contrivance. 578 


— 


Tenants in Common. 


Tenants in common may be of un- 
equal, but not of uncertain ſhares. 
81 


A father by a deed grants lands in 


con- 


conſideration of natural love, to two| 


children and their heirs, equally 


to be divided between them : this 
is a tenaney in common. Page 
252 


This is a covenant to ſtand ſeized 
| 7b. 

Joint-tenancy and tenancy in com-! 
mon diſtinguiſhed. 254 


What words make a tenancy in com-| 


mon in a will. 250 


Tenancy in common on the intent, 


without the words equally, &c. 258 
This court leans againſt ſurvivorſhip. 


tb, 

i 

Cithes. 

Parſon's receipts for tithes, are evi- 
dence for his ſucceſſor. 43 


Surrender of a leaſe of tithes and 
taking a new leaſe, after deviſe 
thereof with the eſtate; the tithes! 
| paſs not without a republication of 
the will. 418. 
Rector is of common right intitled 
| to tithe in kind. I 1 
Limitation of time from the tranſ- 
portation of R. 1. to the Holy 
Land. | 
Hops began in Queen Elizabeth's 


time to be propagated, but ex- 
iſted before in ſmall quantities. 
512 
See Modus, 
 Tolcration. 


Baptiſts : are on the ſame footing as| 


uaKers. ..-.-- 270 

Charity to Jews not eſtabliſhed. 

The act of toleration not calculated 
merely for the benefit of perſons 


then in being. 


See Annuity, 
1 
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15. 


260. 


265 


Trade. 


Bill of ſale of a ſhip aſſigns the pro- 
perty. Page 622 
Specific lien againſt vendee of land, 
for the purchaſe money. ib, 


Ctial. 
See New Trial. 


Truſts and Truſtees, 


Land in Ireland uſd with truſt 
money, the perſonal eſtate only 
charged. 19 

A truſt is to take effect according to 
the whole intent, or not at all. 


54 


Truſts executed and executory. 323 
On a bill to execute a truſt, the firſt 


perſon intitled to the inheritance is 
a neceſſary party if in being. 492 
Infant truſtee is bound to join in con- 
veyance within the ſtatute of 7 
Anne. 359 
But not where the infant has an in- 
tereſt, or in is doubt thereof, un- 
leſs on proper ſuit. ib. 
The conſtruction in equity of truſts 
of real or perſonal, is according 
to the limitations of a legal eſtate; 
unleſs there is a plain intent to the 
_ contrary. 655 


See Account, Annuity, Allets, Contingent 
Remainders, Copphold, Debts, Devile 
for Payment of Debts, Cvidence, In⸗ 
junction, Portions. | 


Cruſts for raiting Portions, 


Where a miſtake in placing a _ 
term is rectified, 
derbi. 
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* 


'- Uerdif, | | There is no technical form of words 


Words in a verdict are conitrued | 


Page 257 


77 


Qefted Intereſt. 


Deviſe of perſonal eſtate to all the 


children of his daughter, to be 
paid when by law they were able 
to receive and diſcharge, veſted in 
cach child as they came in efſe, and 
tranſmiſſible though ſubject to be 
varied; and. not to wait the veſting 
until the daughter's death. 118 
Deviſe of the uſe of perſonal to A. 
for life, and afterward to B. tho” 
B. dies firſt, is tranſmiſſible. 119 
Truſt term by a voluntary deed to a 
dauzhter for life, and immediate- 

ly after her deceaſe to heirs of her 


for granting viſitatorial power, It 


may be divided. Page 3 8 


more largely than in pleading. | Veſting the legal eſtate of a charity 


in the governors, excludes them 
not from being viſitors, was where 


they are to receive the revenue. 


See Charity. = 


Qoluntary Deed. 


Voluntary conveyance, though no 


fraud, is void againſt ſubſequent 


purchaſe for valuable conſidera- 


tion; and alſo againſt creditors if 
indebted at the time. But if to a 
child and no fraud, is good againſt 
ſubſequent creditors, "O-: 


Gift on condition not to marry with- 


out conſent, where good ; where 
only in terrorem. 529 


body; for default of ſuch iſſue, 5. Pꝛobiſions for Sifters, deted Ins 


to a grand-daughter, her executors, 
Sc. The daughter died without 
iſſue living, but had a child who 
died young. The whole veſted in 
the daughter, or at leaſt in her child; 
and does not go over, as after a 
general dying without heirs of the 
body. 1 


| r of A 1 Dettlements 
Cs deſire Parriage. 
- Uiſitoz. 


Viſitatorial power is not to be ex- 


tended, being ſummary and abri- Where contracts are uſurious or not. 


trary: but a free ſchool founded 


by charter with proper powers muſt It is uſury where the reward is tor 


be regulated as by charter, not in 


Ales. 


Deed to uſes is not conſtrued in 
greater latitude than common law 
conveyances, as to words of limi- 


tation; otherwiſe of words of 
modification of the eſtate. 257 


See Copyhold, - 
Alury. 
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forbearance. | 10 


this court, as where there is no Or device to evade the ſtatute, or 


charter. | 327| 


colourable contingency, 10. 
Ol „ 


> 


* 
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Principal Matters. 


Not where the reward is given for the 
riſk. | 
Though the court will not compel a 
diſcovery of uſury or forgery, it will 
not create a de ence, but direct a 
trial. | 240 
On uſurious contract, the principal 
is not loſt as well as the intereſt. 


| 567 
See Bankruptep, Bottomry. 


Matte. 


Guardian or truſtee for infant having a 
\ - contingent eſtate, cannot cut timber 
on a ſuggeſtion that it will not 
improve, though growing among 
underwood. -- 


See Injunction. 


Wills. 


The order of words in wills is not 
conſidered, if the intent is better 
anſwered otherwiſe. 32 


Exceptions to the rule of not claiming 


by one part of a will and in con- 
tradiction to another. 1 
A will to paſs lands by virtue of 
power, muſt be executed according 
to the ſtatute of frauds. 76 
Parol evidence is admitted to explain a 


will, where doubtful; but not to 


contradict it. 216 
As on a legacy to the four children 
of B. and afterward another to 
the children of B. B. having then 


Page 142 


3 
al 


and four by a ſecond; it was admit- 
ted to ſhew that the firſt legacy 
is reſtrained to the four laſt chil- 
_ dren, not fo. of the other legacy. 
| 28 Page 216 
A will is to be conſidered as to the 
teſtament, conſiſting of all the 
parts including the codicil; and 
as to the inſtrument, the writing. 
EE 242 
The intent of teſtator is the rule of 
conſtruction ; if the words can be 
complied with. 248 
Words are tranſpoſed or ſupplied by 
the court, to comply with the in- 
tent. 1b. 
A father tenant for life and two ſons, 
article to charge with a ſum for 
younger children after the father's 
death, as he by will duly executed 
ſhould direct: he directs by will 
with two witneſſes only: this is 
a good execution of the power, 
nothing paſſing from the father : 
otherwiſe if by the owner of the 
eſtate, 33 
is not neceſſary on the ſtatute of 
frauds, that teſtator ſhould ſign in 
the preſence of witneſſes; ac- 
knowledging his hand to them is 
ſufficient, though at different times. 
But one of the witneſſes being be- 
yond ſea, and no other proof as 
to him, there ſhould have been a 
commiſſion to examine him, and 
the ſame credit is not given to his 
hand-writing as if he was dead. 
| 3 
Wills are conſtrued to preſerve eſtates 
in the intended channel of deſcent. 


þ 


It 


two c 
| OL, II, 


hildren by the firſt OO 


615 
See Creditozs, Reſiduary Beque#, Tithes, 
Wozds. 
82 


Witneſs, 
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Witneſs. 


Witneſs indifferent when examined, 
though intereſted afterward, read. 


Page 42| 


Witneſs toa bond becoming repreſen- 
tative of obligee; his hand proved. 
42 

Witneſs directed to be examined on in- 


terrogatories, or to attend perſon-| 


ally. 7} 106 
The party may be examined on new 


interrogatories without an order, 


the Maſter being the judge: not ſo 
of a witneſs without a new order, 
271 

Counſel or attorney ſubmitting to be 
examined, read. 446 


* Wills, 


Wows. 
Extent of the word eflate | in a will; 
48, 179 


Where a fee ated by deviſe of all| 


that eſtate he bought of Mead. 


48 
Where a fee paſſed by deviſe & the 
reverſion. _ 5! 


Tranſpoſition of words in a will, 
make a limitation ſenſible, but 900 
to let in different legatees. 74 

Enfants in a French will meant not 
iſſue, but children, and the limita— 
tion over not too remote. 163 


Different conſtruction on the ſame 
clauſe, according to the nature of | 
| 180, 325 
Truſt money in marriage articles, is 


the eſtates. 


in the power of the court, and con- 
ſtrued againſt the words for the 
ſake of the intent; by ſupplying 
the words zf the wife ſhould die 
without :/ſue. 


Repugnant words in a will may be re- 
jected or tranſpoſed. | 
A legacy © to the two ſervants living 


with me at my death.” A third 


taken afterward is intitled. The 


word two rejected, as otherwiſe 


void for uncertainty, 564 
So on legacy to the three children, 
when there were four, all are in- 
8 | 7b, 
Words in a will have a different con- 


ſtruction applied to different matter, 


.= "070 
Words are conſtrued according to the 
nature of the eſtate. 683 


See Contingent Deviſe, Diſtribution, Join⸗ 


ture, Reliduarp Bequett, Will, 


ger Ch: loren. 


carits. 


In real actions no new writ- of the 


ſame nature ſhall iſſue: unleſs. 


where abatement, - 642 


Pounger Childzen, 


0| Deviſe to younger children of his ſon, 
to be paid at twenty-one ; veſted in 


thoſe born at the death of teſtator. 
WS”. 


3 for younger children un- 
der a ſettlement; the father pro- 
vides otherwiſe for one, intending 
10,000 /. each for the reh. They 


are confined to that, and are not 
alſo to claim an equivalent for the. 


other's ſhare out of the proviſion 


made. It would be otherwiſe if 


they bad no other ſatisfaction. 
123 
Grandmother under a power creates 


Page 278 0 


by 
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— 


Eldeſt ſon unprovided for by collate- 


A latitude of conſtruQtion 3 is allowed 


cCutors. 


by deed: a term to commence after = 
her death, to raiſe money for 
younger children, with power to 
the father to appoint; if there 
are no children, to her own exe- 
A younger ſon become 
eldeſl is excluded Page 198 
is conlidered as a 

203 


ral relations, 
younger. 


F TI N 


to the words younger din. 
Page 210 


Sacks: as are not kad of the family, 


take not the eſtate. 75. 


The capacity is to continue until the 


time of payment, whether the 
power of appointment is executed 
or not. 88 


See Power, Settlements before Marriage, 
F Will. 
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